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JOHANNES  VAN  DER  LINDEN,  LL.D., 


AND   NOW  TRANSLATED   BV  ORDER  OF  THE 
RIGHT  HONOURABLE 

THE  EARL  BATHURST, 

HIS  MAJESTY'S  PRINCIPAL  SECRETARY  OP  STATE 
FOR  THE  COLONIES, 

BY  J.  HENRY,  E8«., 

OF  THB  HIDDLB  TEMPLE,  BARBIBTKB  AT  LAW, 


COMUIS8IONER  OP   LBOAL   INQUIRY   INTO   THB 
ADMINISTRATION  OF  JtlBTIGB    IN    THB    W£BT 
INDIAN  AND  SOUTH  AMBBICAM  COLONIES. 


PKIKTED  FOR  J.  AND  W.  T.  CLABKE,  POKTCGAL  STREET, 

LINCOLn's-INN-FIELDS  ;      J.    M.    RICHARDSON, 

COBNHILL;    AMD  J.  RtDGWAY,  PICCADILLY- 


DEDICATION, 


VOTSB 


RIGHT  HON.  THE  EARL  BATHURST,  K.O. 

4*^.  4*^.  4^ 

My  LoRD» 

Your  Lordship  having  been  pleased 
to  encourage  and  assist,  by  your  especial  patron- 
age and  support,  while  Secretary  of  State  for 
the  Colonial  Department,  the  Translation  of 
the  following  Work,  it  would  seem  not  to  re- 
quire any  apology  on  my  part  in  dedicating  it 
to  your  Lordship.  But  even  had  this  not 
been  the  case,  and  that  gratitude  and  the  va- 
rious colonial  appointments  that  I  have  hdd 
onder  the  Crown  through  your  Lordship's  re* 
commendadoQy  did  not  urge  me  to  this  Dedi- 
cation;  still  I  should  feel,  in  common  with 
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othersi  that  the  uniform  and  liberal  encourage- 
ment afforded  by  your  Lordship  during  the 
many  years  you  filled  your  high  and  arduous 
office,  to  every  measure  that  could  tend  to 
render  the  administration  of  justice  in  His 
Majesty's  Colonies  more  efficient,  and  the  un- 
remitted labour  you  bestowed  to  accomplish 
this  great  object,  would  alone  point  out  your 
Lordship  as  the  person  to  whom  such  a  work 
should  be  dedicated. 

That  the  Commission  of  Inquiry  into  the 
Administration  of  Justice  in  the  West  Indian 
and  South  American  Colonies,  instituted  by 
your  Lordship  while  Secretary  of  State,  and  of 
which  you  did  me  the  unsolicited  honour  of 
placing  me  at  the  head,  may  effect,  at  least  in 
some  degree,  your  benevolent  intentions,  no 
effort  shall  be  wanting  on  my  part ;  and  whether 
it  succeed  or  fail,  your  Lordship  will,  at  least, 
be  justly  entitled  to  the  credit  of  having  origi- 
nated, during  your  administration  of  these 
important  interests,  a  measure  which  has  the 
singular  felicity,  in  a  colonial  question,  of  there 
being  but  one  opinion  with  respect  to  its  fitness 
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and  propriety :  and  which,  if  judiciously  fol- 
lowedy  is  regarded  by  those  whose  judgment 
is  uninfluenced  by  any  considerations  either  of 
party  or  interest,  as  the  most  likely  means  to 
secure  the  permanent  tranquillity,  prosperity, 
and  attachment  of  our  Colonies. 

I  have  the  honour  to  be, 

My  Lord, 
With  the  greatest  sense  of  obligation. 
Your  Lordship's  most  sincei  3 
And  obedient  Servant, 

JABEZ  HENRY. 


PREFACE 


OP 


THE   TRANSLATOR. 


I  WAS  encouraged  to  undertake  this  Work  in 
the  year  1824,  by  the  recommendation  of  Sir 
W.  Grant,  who  expressed  to  me  that  he  had 
frequently  (while  presiding  as  Master  of  the 
Rolls,  on  the  hearing  of  Plantation  Appeals  in 
the  Privy  Council)  felt  the  want  of  such  a  book 
of  reference  on  Dutch  Law,  as  it  prevailed  in 
the  Dutch  ceded  Colonies ;  and  he  was  further 
pleased  to  give  me  his  express  permission  to 
communicate  this  to  the  Right  Honourable  the 
Earl  Bathurst^  His  Majesty's  then  Secretary  of 
State  for  the  Colonies^  who  immediately  thereon 
authorized  me  to  commence  this  Translation^ 
under  his  patronage  and  support. 
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The  circumstance  of  His  Majesty  having, 
soon  afterwards,  been  pleased  to  appoint  me  his 
Seniot  Commissioner  in  the  Commission  of  Legal 
Inquiry  into  the  Administration  of  Criminal  and 
Civil  Justice  in  his  West  Indian  and  South 
American  Colonies,  has  in  some  degree  retarded 
the  execution  of  this  Work ;  but  if  it  has  been 
productive  of  delay  in  this  respect,  it  has,  how- 
ever, afforded  me  the  means,  in  my  character 
of  Commissioner,  of  again  visiting  the  Colonies 
of  Demerara  and  Berbice,  and  of  materially 
profiting  thereby  in  my  Translation. 

I  have,  likewise,  since  my  return  to  Europe 
from  executing  my  commission,  made  a  journey 
to  Holland,  for  the  express  purpose  of  consult- 
ing the  learned  author  himself  on  several 
points  which  I  considered  of  importance,  and 
in  order  to  assure  myself  of  the  general  accu- 
racy of  the  Translation ;  and  he  was  so  kind  as 
to  afford  me  every  assistance  and  explanation. 

A  Translation  of  this  Work  had  been  pre- 
viously made  and  published,  in  the  year  1814, 
at  Demerara,  by  Mr.  Van  Braam,  since  de- 
ceased, in  which,  considering  the  disadvantages 
he  laboured  under,  of  not  being  a  native  of  the 
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country,  into  whose  language  he  undertook  to 
render  the  Work,  or  familiar,  by  a  legal  educa- 
tion, with  its  forensic  and  technical  terms,  it  is 
surprising  that  he  has  succeeded  so  well ;  but, 
as  his  Work  has  been  for  some  years  out  of 
print,  and  scarcely  a  copy  (as  I  am  informed) 
can  be  procured,  either  here  or  in  the  colonies, 
thia  circumstance  alone  would  seem  to  render 
a  new  Translation,  in  which  the  want  of  tech- 
nical precision  in  the  former,  and  its  inaccu- 
racies of  language  should  be  attempted  to  be 
corrected,  desirable. 

The  Translation  of  Van  Leeuwen's  work  on 
Dutch  Law,  termed  Roomsch  Hollandsche  Recht^ 
published  at  London  some  years  since,  under 
the  auspices  of  the  Earl  Bathurst,  appears  to 
have  been  made  at  Ceylon,  and  evidently  by  a 
person  but  little  acquainted  with  either  the 
English  law  or  language,  as  it  labours  under 
both  the  defects  to  be  found  in  Mr.  Van 
Braam's  Translation,  and  in  a  much  more  con- 
siderable degree.  It  is  besides  subject,  from 
the  antiquity  of  the  work  itself,*  to  the  very 

*  Simon  Van  Leeuwen  was  the  author  of  several  iiseful  works 
<m  the  laws  of  Holland,  among  which,  that  termed  the  Censwra 


Xii  TRANBLATOH^S  PRSFAOfi, 

geriouB  objection  of  its  being  no  longer  a  Mfe 
book  of  reference,  however  valuable  at  the  time  t 
as  neither  the  subsequent  changes  in  the  law  of 
Holland^  nor  additions  thereto  during  the  last 
century,  appear  to  have  been  brought  up,  or 
bven  noticed,  in  the  shape  of  notes  or  other^ 
wise  $  but  it  might  perhaps  have  been  *  sufB- 
dent  to  have  referred  the  reader  to  what  Mr. 
Van  der  Linden  himself  says  on  this  subject  in 
his  preface. 

It  may  here  be  proper  to  observe,  that  the 
ancient  law  of  Holland,  as  it  existed  before  the 
g^jugation  of  that  country  to  France,  and  the 
italroduction  of  the  Code  Napokon,  still  prevaik 
in  tiie  Dutch  ceded  Colonies,  which  never  admit* 
t^dthe  new  code,  fh>m  the  circumstance  of  their 
being,  during  the  war  which  preceded  the  short 
peace  of  Amiens,  and  ^e  treaty  of  Paris,  under 
the  dominion,  by  conquest,  of  Great  Britain. 

Mr.  Van  der  Linden  has,  fortunately  for  tiiese 

Forensis  deserves  to  be  particularly  noticed :  he  also  published 
^  *taluable  edition  of  the  Corpus  Jtais^  and  a  very  tiseflil  litde 
ipork  on  tJhe  practice  or  Banner  of  proceeding  in  ^snnal  and 
civil  cases.  His  notes  also  on  Grotnu^s  Introduction  to  the 
Law  of  Holland  are  very  learned*  He  died  at  the  Hague,  in 
the  year  1682. 
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Colonies,  where  his  name  is  justly  of  very  high 
authority,  brought  up  in  his  valuable  work,  the 
ancient  law  of  Holland,  as  it  is  to  be  found  in 
the  works  of  Grotius,  Van  Leeuwen,  Voet,  and 
Bynkersboek,  to  the  period  of  1806 ;  five  years 
after  which,  viz.  in  the  year  1811,  it  was 
superseded,  in  his  native  country,  by  the  Code 
Napoleon. 

With  respect  to  the  utility  of  this  work  of 
Mr.  Van  der  Linden,  appearing  in  an  English 
dress,  and  rendered  at  least  intelligible  to  the 
numerous  English  settlers,  in  the  Dutch  Colo- 
nies, by  the  use  of  forensic  terms,  to  which, 
from  their  English  education,  they  are  enabled 
to  affix  a  precise  sense  and  meaning,  I  trust 
little  need  be  said ;  the  more  especially,  when  it 
is  considered  that  by  the  terms  of  the  capitula- 
tion of  these  colonies,  their  ancient  laws  and 
institutions  were  secured  to  them :  and  that  it 
must  be  matter  of  considerable  interest,  in  pro- 
portion to  their  wealth  and  relations  to  Great 
Britain,  the  vast  extent  of  British  capital  therein, 
and  the  great  number  of  settlers  from  this 
country,  that  these  settlers  and  capitalists  should 
have  the  means  of  knowing,  without  a  bUnd 
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dependence  upon  foreign  lawyers,  what  are  the 
laws  which  are  to  decide,  not  only  upon  their 
valuable  property  and  investments,  but  even 
their  lives.* 

The  notes  which  I  have  added  to  the  Transla- 
tion, with  some  queries  as  to  points  of  difference 
which  exist  between  the  laws  of  Holland  and 
England,  and  which  must  be  expected  to  occur 
in  cases  arising  from  mortgages,  and  other  con- 
tracts, as  well  as  in  inheritances  and  descents, 
were  principally  suggested  by  my  practice  in 
appeals  in  the  Privy  Council,  since  my  resigna- 
nation,  in  the  year  181 6,  of  the  office  of  President 
of  Demerara  and  Essequibo,  afler  holding  it  three 
years.  And  as  it  has  now  become  my  duty  to 
report  on  the  Colonies  of  Demerara^  Essequibo, 
and  Berbice,  as  the  sole  surviving  Commissioner 
to  those  Colonies,  by  the  death  of  my  lamented 
colleague  (Mr.  Coneyo),  much  that  is  important 
relative  to  the  present  state  of  their  laws  and 
institutions,  and  the  practice  of  their  courts, 
will  be  found  in  the  Appendix  to  that  report. 

♦  On  my  first  return  fipom  Demerara,  in  the  year  1816, 1  trans- 
lated, by  the  desire  of  Earl  Bathiirst,  the  Criminal  Code  in  force 
there,  and  it  will  be  found  in  the  Appendix  to  my  report  on 
that  Colony,  with  suggestions  for  its  reform. 
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I  have  only  now  to  add,  that  to  those  who 
wish  to  acquire  a  competent  knowledge  of  the 
dvil  law,  to  qualify  them  to  hold  judicial  ap- 
pointments in  our  foreign  Colonies,*  this  work 
of  Mr.  Van  der  Linden's  will  be  found,  from  his 
constant  references  to  that  law,  and  the  preci- 
sion, clearness,  and  simplicity,  with  which  he 
developes  its  first  principles,  a  very  useful  and 
easy  introduction ;  and  the  English  student,  with 
very  little  application,  will  be  enabled  to  distin- 
guish in  this  Work,  that  which  is  laWy  as  a  pure 
and  abstract  science,  founded  on  the  first  prin- 
ciples of  natural  justice  common  to  all  civilized 
nations,  from  that  which  is  more  special  and 
municipal;  and  having  done  this,  he  will  then  be 
in  a  state  to  commence,  with  a  greater  prospect 
of  success,  the  more  arduous  study  of  the  laws 
of  his  own  country,  in  the  Commentaries  of 


*  To  those  whoy  with  a  higher  amhition,  wish  to  penetrate 
deeper  into  this  science,  the  books  whose  titles  are  enumerated 
hj  the  learned  author,  in  his  plan  of  a  select  Law  Library,  given 
in  the  introduction,  will  be  found  more  than  sufficient.  The 
greater  part  of  th^se  valuable  works,  and  of  the  choicest  editions, 
were  once  in  the  possession  of  the  Translator,  at  the  cost  of  nearly 
a  fortune ;  but  they  were  lost,  with  almost  every  thing  else  he 
poflsessed,  by  shipwreck,  on  their  passage  to  Corfu. 
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Blackstone — ^unfortunately  now,  from  the  nume- 
rous changes  in  the  statute  law,  since  his  time, 
additions,  and  the  notes  necessary  to  explain 
them,  become  a  digest^  instead  of  what  it  ought 
to  be — a  manual ;  and  sufficient,  from  its  size, 
to  terrify  the  stoutest  student. 

However,  it  may  now  reasonably  be  hoped 
from  the  labours  of  Mr.  Peel,  the  first  Hercules 
who  entered  this  Augean  stable,  and  the  dispo- 
sition created  by  his  successful  example  to 
simplify  our  laws^  civil  as  weU  as  criminal,  that 
the  reproach  of  Tacitus, — **  Plurimce  Leges 
Corruptissitna  Respublica,**  will  no  longer  be 
ours. 

JABEZ  HENRY. 

MiddU  Temple,  March  lOth,  1828. 
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As  the  abbreviations  used  by  the  leanied  Au- 
thor in  his  numerous  references  to  the  several 
texts  or  parts  of  the  Civil  Law,  and  other  au- 
thorities, throughout  this  Work,  cannot  be  ex- 
pected to  be  familiar  to  the  English  reader, 
the  following  explanations  of  the  most  difficult 
of  them  is  hereunder  given  by  the  Translator, 
in  order  to  render  the  notes  of  the  Author  more 
intelligible.  And  as  the  Translator  has  further 
had  occasion  to  observe,  that  one  verv  serious 
discouragement  to  young  students  in  the  study 
of  the  Civil  Law  is,  the  difficulty  of  referring  to 
the  several  texts  cited  by  the  commentators  or 
doctors,  who  seldom  notice  more  than  the  first 
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words  of  the  law  to  which  they  refer,  and  this 
even  in  an  abbreviated  form  j  to  remove  in  some 
degree  this  difiSculty,  the  Translator  has  sub- 
joined a  list  of  the  several  heads  or  titles  of  the 
Civil  Law,  by  reference  to  which  any  parti- 
cular text  may  be  easily  found. 


ABBREVIATIONS. 


lOtus.— -Juris  Consultus. 

L.  B. — Li^imi  BatavoTum  (Leyden). 

Traj. — ^Trajectam  Rheni. 

D.  or  Deel. — ^Volume  or  Chapter. 

Gr.  PI.  B— GrootPlacaat  Boek,  (or  Statute  Book  of  Holland,) 

ff. — The  Digest,  or  that  part  of  the  Pandects  containing  the 
selected  opinions  of  the  most  celebrated  Roman  lawyers,  on 
cases  submitted  to  them,  and  which  form  fifty  books  of  the 
Justinian  Code. 

C — The  Codex,  or  Twelve  Books  of  positive  Law,  emanating 
from  the  Emperors,  as  Rescripts j  or  Answers  to  Cases  sub- 
mitted by  the  Governors  or  Presidents  of  the  various  Pro- 
vinces of  the  Empire. 

I. — The  Institutes  of  the  Roman  Law,  framed,  by  order  of  Jus- 
tinian, for  the  use  of  Students. 

N.  or  Nov. — The  Novelise,  or  subsequent  Laws  of  Justinian. 

E. — Edicta,  or  Edicts  of  Justinian. 

N.  J. — ^Novelise  Justini. 

C.  T. — Constitutiones  Tiberii. 

C.  J.  J. — Constitutiones  of  the  Emperors  Justinian  and  Justin. 

L — ^Leonis  Novelise,  or  Laws  of  the  Emperor  Leo. 

C.  L — Consdtutiones  Imperiales,  or  of  the  more  modem  Greek 
Emperors. 

f.— Feudorum  Consuetudines. 

Pand.— The  Pandects. 

L — ^The  Liber,  or  Book  of  the  Pandects. 
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t. — ^The  titulusy  or  special  chapter  of  the  book. 

L.  or  1. — ^The  Lex,  or  special  part  of  the  chapter,  which  is  always 

quoted  by  the  incipient  words,  and  in  italics* 
d«  t— dictus  titulus,  or  special  chapter  above  mentioned, 
d.  L— dicta  lex,  or  law  above-mentioned, 
d.— dicta,  or  dictum. 
D.  D.— Doctores. 
gLp— floss  or  comment. 
J.  N.  G.  et  C— Jus  Naurale,  Gentium,  et  Civile. 


PREFACE 


or  THK 


AUTHOR  TO  THE  READER. 


The  circumstances  which  led  to  my  com- 
posing the  following  Work,  were  shortly  these. 
The  late  Jacob  Loveringh,  bookseller,  had^  a 
considerable  time  since,  published  a  small  work 
under  the  head  of  the  Civil,  Judicial,  Notarial, 
and  Mercantile  Guide,  which  ran  through  three 
editions,  the  last  of  which  was  printed  in  the 
year  1761.  Mr.  John  Allart,  the  bookseller, 
who  possessed  the  entire  copyright  of  the  work, 
which  was  then  out  of  print,  was  desirous  to 
print  a  new  edition,  and  requested  of  me  to 
undertake  to  correct  and  enlarge  it.  I  accord- 
ingly perused  the  work,  with  this  view,  and  I 
found,  very  soon,  that  however  praiseworthy  the 
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object  of  the  writer,  the  execution  of  the  work 
was  a  miserable  failure ;  the  definitions  were,  for 
the  most  part,  very  inaccurate  j  the  expressions 
in  many  places  obscure,  and  even  sometimes 
unintelligible;  in  many  parts,  also,  it  was  in- 
complete, and  in  others,  again,  redundant. 

Besides,  the  quotations  or  references  to  autho- 
rities, were  far  from  being  accurate. 

That  the  opinion  I  formed  of  this  work  was 
not  too  severe,  but  that,  on  the  contrary,  it 
was  very  just,  I  had  every  reason  to  believe,  as 
I  afterwards  found  it  confirmed,  on  taking  up 
the  "  Netherland  Letter  Courant  o/E.  Luzac  (4<A 
VoiumCj  page  324  et  seqq.y^  in  which  there  is  a 
review  of  this  work,  which  sufficiently  corres- 
ponds with  the  preceding  remarks. 

I  therefore  informed  the  bookseller,  that  on 
examination  of  this  little  work,  I  had  found  its 
execution  to  be  such  that,  to  speak  candidly,  1 
could  not  make  a  good  work  of  it,  and  must 
therefore  decline  the  undertaking. 

Nevertheless,  the  reading  of  this  little  book 
gave  me  reason  to  think  that  a  work  of  such  a 
nature,  provided  it  were  well  executed,  might 
prove  very  useful }  and  that  in  &ct  there  was 


author's  pbefacb.  xxiii 

no  such  book:  since  the  Introduction  to  the  Law 
of  Holland f  by  Grotius  (Inletding  tot  de  Holland" 
sche  RechtS'geleerdheid  van  H.  De  Crroot\  how- 
ever invaluable,  is,  for  persons  not  skilled  in 
the  law,  much  too  obscure;  and  besides, 
it  does  not  comprehend  every  head  of  the 
law. 

TTie  Dutch  Roman  Law  of  S.  Van  Leeuwen^ 
{Romsch-HoUandsche  Regt.  S.  Van  Leeuwen\ 
which  formerly  was  much  in  use  in  order  to 
acquire  a  universal  knowledge  of  our  law,  is  so 
&r  removed  from  the  more  polished  taste  of  our 
age,  that  although  it  is  in  fact  still  a  good  book, 
it  is  no  longer  adapted  for  its  object.* 

The  attempts  of  this  kind  made  by  others 
tend  more  to  mislead  the  uninformed  than  to 
assist  them,  and  do  not  deserve  to  be  here 
noticed. 

From  these  and  other  considerations,  I  felt 

*  Besides  the  objections  stated  above,  the  length  of  time  which 
has  lapsed  since  the  work  was  first  published,  a  period  of 
above  one  hundred  and  fifty  years,  forms  a  very  serious  one  to  it, 
considering  the  many  changes  which  have  been  made  in  the 
laws  of  Holland  daring  that  time,  especially  with  respect  to 

• 
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myself  encouraged  to  try  my  own  powers  in 
the  composition  of  such  a  work ;  and  instead 
of  editing  an  old  work,  whose  defects  I  could 
never  perfectly  remedy,  I  finally  resolved  to 
produce  an  entirely  new  book  on  the  subject. 

In  the  following  Work,  I  have  treated  of  the 
general  principles  of  the  whole  body  of  our 
existing  law  and  practice,  confining  myself, 
however,  especially  to  this  law  and  practice 
as  it  exists  in  the  Department  of  Holland:  since, 
to  blend  therewith  the  special  laws  of  the  dif- 
ferent provinces,  which  differ  so  widely  from 
each  other,  would  have  produced  nothing  but  a 
confused  and  imperfect  whole.* 

However,  notwithstanding  this,  as  the  first 
principles  of  Law  are  for  the  most  part  eveiy 
where  the  same,  I  am  from  this  circumstance 
encouraged  to  hope  that  this  Work  will  be 
found  useful  throughout  the  whole  of  the  pro- 
vinces. 

*  The  Differentia  Juris  Romani  et  Belgici  of  Plrofessor 
Voorda,  and  the  InstUutiones  Juris  Belgici  Civilis  of  Professor 
Amtzenius,  ahhough  they  contain  much  good  matter,  shew 
clearly  how  impossible  it  is  to  comprehend,  in  one  system,  laws 
which  have  so  di£ferent  an  analogy. 
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As  my  especial  object  in  tliis  Work  was  to 
write  for  the  benefit  of  those  who,  although  un- 
learned in  the  law,  are  nevertheless  anxious  to 
acquire  a  general  idea  of  law  and  practice,  so 
far  as  they  are  founded  on  general  principles, 
I  have  for  this  reason  endeavoured  to  express 
myself  in  a  clear,  easy,  and  accurate  manner ; 
and  although  it  was  not  my  object,  nor  was  it 
possible  to  comprise  every  head,  both  of  law 
and  practice,  in  one  octavo  volume,  yet  I 
flatter  myself  that  I  have  laid  down  all  the 
principles  so  fuUy,  that  he  who  understands 
them  clearly,  and  applies  them  correctly,  may 
of  himself  resolve  many  points :  at  least,  he 
will  have  opened  to  himself  the  way  to  enter 
with  advantage   upon   a  more    profound    re- 

m 

search. 

By  the  means  of  short  notes,  I  have  also,  on 
all  occasions,  supported  my  positions  by  the 
best  authorities ;  and  I  shall  feel  very  much 
disappointed,  if  even  those  who  are  more  versed 
iu  this  study  do  not  herein  meet  with  something 
w*  ich  may  deserve  their  attention. 

The  order  which  I  have  observed  in  this 
Work  is  shortly  tliis : — 
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After  an  Introduction,  wherein  I  lay  down 
the  necessary  rules  for  the  commencement  of 
the  study  of  the  law,  as  well  as  for  the  forma- 
tion of  a  Select  Law  Library,  I  divide  the  Work 
into  four  Books.  The  first  treats  of  the  Muni- 
cipal Civil  Law ; — ^the  second,  of  the  Criminal 
Law  J— the  third,  of  the  Practice  or  Manner  of 
Proceeding  both  in  Civil  and  Criminal  Cases ; 
and,  the  fourth,  of  the  Laws  relating  to  Com* 
merc^. 

To  all  which,  I  have  added  a  very  full  index. 

Speaking  of  myself,  so  far  as  regards  the  exe- 
cution of  this  Work,  I  must  say,  that  I  have 
brought  it  to  a  conclusion  at  least  with  satisfac- 
tion and  advantage  to  myself,  since  this  labour 
has  been  the  means  of  refreshing  my  recollec- 
tion of  the  first  principles  of  every  head  of  law 
and  practice.  I  am  far  from  entertaining  the 
vain  idea  that  this  Book  is  above  criticism ;  but 
yet,  I  think  I  may  flatter  myself  that  it  is 
well  adapted,  in  the  first  place,  to  serve  as  a 
guide  for  those  who,  without  any  previous  legal 
study,  are  obliged,  by  circumstances,  to  practice 
as  lawyers. — 2.  For  those  students  who,  on 
leaving  the  University,  proceed  to  the  bar ;  and 
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finaUy,  for  those  individuals  i;?ho  are  desirous, 
at  least  in  some  degree,  to  see  with  their  own 
eyes  what  is  or  is  not  agreeable  to  the  princi- 
ples of  law  and  practice.  If  my  labours  effect 
this  object,  I  shall  never  lament  the  time  em- 
ployed in  this  Work. 

May  the  Reader  profit  by  it^  and  farewell. 


J.  VAN  DER  LINDEN. 


Amsterdam^  SQth  October,  1806. 
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CHAPTER  L 

On  the  Commencement  of  the  Study  of  the  Law. 

Sect.  L 

All  those  who  are  desirous  to  apply  them-  General 
selves  to  the  study  of  any  science^  of  whatever  ^'^^ 
nature  it  may  be,  ought  to  adopt,  as  an  univer- 
sal rule,  the  necessity  of  acquiring  a  knowledge 
of  its  first  principles,  and  making  themselves 
perfectly  masters  of  these,  before  they  enter 
upon  the  study  of  more  extensive  works  or 
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General  treatises  on  controversial  points  relating  to  this 

Rules. 

science. 

The  student  who  proceeds  otherwise,  and 
neglects  the  first  principles  of  the  science,  will 
never  acquire  a  fundamental  knowledge  of  it, 
or  be  in  a  state  to  handle  or  resolve  points  of 
controversy  on  solid  grounds  ;^  and  if  this  be 
true  of  all  sciences  in  general^  it  is  peculiarly 
so  with  respect  to  the  law:  for,  in  innume- 
rable instances,  the  simplest  principles  of  law 
are  sufficient  to  decide  the  most  difficult  ques- 
tions ;  and  he  who  is  ignorant  of  these  prin- 
ciples, or  knows  not  how  to  apply  them,  reasons 
always  at  random,  and  can  never  succeed  in 
solving  an  intricate  question  •*  Which  way, 
then,  it  may  be  asked,  is  it  best  to  proceed  in 
order  to  acquire  this  fundamental  knowledge 
of  law,  and  what  books  are  to  be  studied  for 
this  purpose  ? 

To  answer  these  two  questions  is  the  object 
of  this  Introduction. 

Sect.  II. 

Fitncw  for       The  first  point  which  comes  into  considera- 
^  '*    "  ^'  tion,  is  the  personal  aptitude  or  fitness  of  the 
student  to  become  a  good  lawyer. 

1  H.  Grotii  et  aliorum,  Dissertationes  de  Studiis  Insti- 
tuendis.  (L.B.  1645,  in  12mo.) — E.  ScHEmn  Opuscula,  de 
Ratione  Studii  (L.B.  1792.  Three  vols.  8vo.) 

<  C.  G.  BuDER,  Selecta  Opuscula  de  Ratione  ac  Methodo 
Stndionim  Juris.  (Jens,  1724,  in  8vo.) 
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Besides  the  universal  requisites  to  the  sue-  FitocM  for 
cessful  study  of  any  science,  there  is  a  certain  ^  ^' 
special  character  or  disposition  necessary  to 
enable  a  man  to  become  a  good  lawyer/  The 
study  of  th&  science  is,  from  its  nature,  fre- 
quently dry  and  fatiguing ;  he  should  then  be 
patient  and  laborious.  The  just  application  of 
principles  to  special  cases  is  the  true  sign  of  a 
good  lawyer ;  he  must  therefore  be  possessed  of 
a  clear  and  sound  judgment. 

The  grand  object,  in  the  conduct  of  every 
cause,  being  to  render  to  every  one  his  own,  he 
ought  therefore  to  be  a  man  of  honour  and  prin- 
ciple.* 

The  great  variety  and  diiference  of  cases,  and 
the  daily  intercourse  of  the  advocate  with  all 
descriptions  of  persons,  requires  in  him  a  know- 
ledge of  mankind.  Furthermore,  as  his  duty 
requires  that  he  should  represent  to  the  judge 
the  interests  of  his  clients,  in  a  proper  manner, 
eloquence  is  an  important  requisite. 

An  indolent  or  impatient  man,  or  one  who  is 
deficient  in  judgment,  or  a  man  of  a  light  or  bad 
character,  or  one  who  is  ignorant  of  the  world,  or 
who  is  not  able  to  express  himself  clearly — let 

»  CicsRO,  de  Offic.  lib.  ii.  cap.  19.  "  Omnes  non  possunt 
He  multi  qmdein,  Jurisperiti  esse.'* 

•  J.  C.  RucKER,  Oratio  de  vero  .Cto,  Viro  bono.  (F^.  B. 
1758.) 
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FHness  for  siich  entirely  abstain  from  the  idea  of  becoming 

this  Study.        ■  , 

^    a  lawyer. 

Sect.  III. 

Prepara-  In  addition  to  the  personal  fitness  above- 
d^tt  ^'""  mentioned,  there  must  also  be  a  real  fitness 
for  this  study — that  is,  the  student  must  come 
prepared  with  all  that  previous  knowledge  or 
learning  by  a  course  of  preparatory  studies, 
without  which,  a  fundamental  knowledge  of  law, 
as  a  science,  is  not  to  be  attained. 

On  the  one  hand,  the  preparatory  studies 
should  not  be  carried  so  far  as  to  consume  half 
the  time  of  the  academical  course  before  the 
student  enters  upon  the  principal  study,  that  of 
the  law  ;  but  on  the  other  hand,  he  should  not 
enter  on  it  before  he  has  enabled  himself 
thoroughly  to  comprehend  and  understand  that 
which  he  has  to  study. 

We  shall  therefore  class  the  preparatory 
studies  under  the  following  heads: — First.  A 
thorough  knowledge  of  the  Latin  language. — 
This  is  the  true  key  to  all  learning  j  and  al- 
though it  is  not  given  to  every  one  to  be  a 
Muretus,  an  Emesti,  a  Rhunkenius,  or  a  Wyt- 
tenbach,  yet  the  want  of  a  classical  knowledge 
of  this  tongue  is  disgraceful  to  the  otherwise 
meritorious  scholar ;  but  to  a  lawver  this  know- 

1  P.  RoscAM,  OratiOy  de  pnecipuis,  que  verum  J.  Ctum 
commendanty  dotibus.  (Traj.  1787.) 
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ledge  is  indispensable,  since  the  Roman  law  is  ^rcp^ra- 
written  m  this  language,   and   to  the  proper  dies. 
understanding  of  it,  a  knowledge  of  the  Latinity 
of  the  ancient  Roman  lawyers  is,  above  all, 
oecessary. 

2.  A  sufficient  knowledge  of  the  Greek 
language  to  be  able  to  consult,  with  advan- 
tage, when  it  is  necessary,  the  Paraphrase 
of  Theophilus,  the  Basilica,  and  the  original 
text  of  the  Novella  of  Justinian.^ 

3.  A  knowledge  of  the  Roman  history  and 
antiquities. 

An  acquaintance  with  the  history  of  the 
Roman  Republic,  and  that  of  the  Emperors,  is^ 
to  a  lawyer,  highly  necessary,  in  order  to  deter- 
mine properly  what  ancient  laws  have  been  re- 
pealed by  subsequent  ones. 

By  the  Roman  antiquities,  we  do  not  so  much 
intend  mythology,  which  is  necessary  to  the  un- 
derstanding of  the  ancient  poets,  as  that  of  the 
different  political  orders  and  institutions ;  the 
distinctions  between  the  different  offices,  and 
powers,  and  authority,  respectively  annexed  to 
them :  also  that  of  the  persons  who  composed 
the  court  of  the  Emperors,  with  the  solemnities 
requisite  to  those  acts  in  law  termed  legitimate, 
or  Actus  legitimi,  such  as  the  manumissions  of 

1  P.  BoNDAM,  Oratio  de  Linguae  Gnecse  Cognitione  J.  Cta 
neoesfiaria.     (Zutph.  1755.) 
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Prepara-     slaves,   the   adoption   of   children,    marriages, 

:[;2.''"-  wills,  &c. 

4.  A  knowledge  of  the  history  of  the  Roman 
Law. 

We  here  speak  of  the  Law  of  the  Twelve 
Tables ;  of  the  Lex  Julia,  Cincia,  Cornelia,  Fa- 
conia,  and  others ;  of  Ulpian,  Papinian,  Paul, 
and  other  Roman  lawyers  ;  of  the  Edictum  per* 
petuum  of  the  praetor ;  of  the  sects  of  the  Sabi^ 
mans  and  Proculeians ;  of  the  Codex  Tkeodosianus ; 
of  the  collection  of  the  Corpus  Juris,  by  order 
of  Justinian,  &c. 

How  great  then  must  be  the  advantage  of 
that  advocate  over  others  who  possesses  this 
knowledge. 

5.  A  general  knowledge  of  philosophy, 
in  which  logic,  or  the  art  of  separating  true 
from  false  reasoning,  ouglit  to  be  particularly 
attended  to.* 

*  The  use  of  logic  to  an  Engltsb  advocate  may  be  seen  in 
the  celebrated  syllogism  of  Serjeant  Parker,  used  to  detect  the 
fallacy  of  Dr.  SacheverePs  answer  to  the  second  charge  brought 
in  against  him  by  the  Commons, 

**  Are,  then,  passages  that  speak  of  all  felse  brethren,  and 
that  speak  of  some  particular  false  brethren,  independent  ? 
—My  Lords,  these  are  so  ^  from  being  independent,  and 
80  ill  have  they  chosen  out  what  to  find  fault  with,  that 
(if  your  Lordships  will  pardon  the  pedantry,  considering  I  have 
a  man  of  logic  to  deal  with)  the  two  propositions  are  the  pro- 
positions of  a  syllogism,  concluding  in  the  first  figure ;  and  the 
inference  he  complains  of  is  the  conclusion  necessarily   aris- 
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The   mathematics,  or  physics,  by   which  we  PrcfMra- 
acquire  a  sound  mode  of  reasoning.  ^ 

Ethics,  or  moral  philosophy,  by  which  the 
universal  duties  of  men  and  citizens  are  shewn. 

6.  Lastly,  it  is  highly  necessary  that  the 
student  should  not  be  ignorant  of  the  modern 
languages- 

The  French  and  German  merit  particular 
consideration. 

Without  a  knowledge  of  the  former,  no  one 
can  hold  any  converse  with  the  polite  world, 
and  without  the  latter  we  are  shut  out  from 
a  number  of  learned  works  which  Germany, 

iog  from  tbem,  aocording  to  the  rules  of  logic    The  whole  syl- 
Iqgbm  runs  thus : 

**  AU  fiJse  brethren  do  in  themselves  weaken,  undermine,  and 
betray,  and  do  encourage  and  put  it  in  the  power  of  others  who 
are  professed  enemies,  to  overturn  and  destroy  the  constitution 
and  establishment. 

<*  Persons  of  character  and  station  are  false  brethren. 
Therefore  persons  of  character  and  station  do,  &c. 
The  two  first  propositions  are  what  I  have  shewn  the  doctor 
pbxnly  to  lay  down :  the  other  only  a  necessary  consequence. 

**  Would  any  one  expect  that  the  doctor  should  be  so  forgetful 
of  the  rules  of  logic,  as,  when  he  had  laid  down  the  premises,  to 
deny  the  conclusion  ?  or  to  deny  the  conclusion  to  be  his  doc- 
trine who  laid  down  those  premises  ?  Can  it  be  thought  tliat  he 
had  them  down,  without  an  intention  that  his  hearers  should 
make  the  condusion  ?— or  could  he  think  it  possible  they  should 
not  make  it  ? — or  shall  the  suppressing  a  conclusion  so  plainly 
arising,  which  is  taken  notice  of  in  some  that  write  of  logic  as 
an  elegance  in  discourse,  pass  for  an  excuse  ?*  — (State 
Trials,  vol  v.  p.  820,  3rd  edition,  1742.)— T. 
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Prepara.     during  the  lost  fifty  years,   has  produced  on 

tory  Stu-  1  u     /•      • 

di^.  every  branch  oi  science. 

An  elegant  knowledge  of  our  own  mother- 
tongue,  as  well  as  of  the  history  of  Holland  and 
its  constitutions,  with  its  different  changes  from 
time  to  time,  and  its  present  state,  is  so  indispen- 
sable to  a  lawyer  as  not  to  require  any  argument. 

Sect.  IV. 

Study  of         The  student  being  thus  prepared  to  com- 
'^^  ^*^-     mence  the  study  of  the  law,  cannot  fail,  pro- 
vided  he  pursues  a  proper  course,  to  succeed. 

For  this  purpose  the  following  rules  should 
be  always  borne  in  mind : — 

1.  The  foundation  of  all  knowledge  of  law 
as  a  science,  must  consist  in  the  knowledge 
of  the  pure  Roman  law,  as  it  is  contained  in  the 
Corpus  Juris  of  Justinian . 

I^t  us  go  over  every  code  of  laws  made  in 
different  states  for  some  years,  even  the  Code 
Napoleon  not  excepted,  and  we  shall  soon  be 
convinced,  that  if  the  compilers  of  these  modem 
codes  had  not  availed  themselves  of  the  Roman 
law,  their  works  would  have  been  most  defec- 
tive.* 

*  In  fact,  mOTe  of  the  Roman  law  has  been  incorporated 
with  the  Fnglish  common  law,  than  the  English  reader  may  be 
willing  to  suspect  or  believe;  but  whole  passages  are  to  be 
found  in  Bracton  and  Fleta.  The  proceedings  in  our  courts  of 
equity  seem  entirely  borrowed  from  it,  and  the  very  terms 
retained. — ^T. 
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2.  He  who  would  thoroughly  understand  study  of 
the  Roman  law,  must  study  it,  as  it  were,  pure,  ^®  ^^' 
and  place  himself  in  the  time  of  the  ancient 
Romans,  before  the  compilation  of  Justinian : 
nothing  is  more  pernicious  than,  in  the  begin- 
ning of  this  study,  to  mix  any  thing  of  modem 

law  with  it. 

Each  of  these  laws  has  its  different  analogy, 
which  must  not  be  confounded. 

We,  therefore,  consider  it  an  error  to  place  a 
youth  who  is  about  to  study  law,  previously  in 
the  office  of  an  attorney  or  notary. 

3.  The  study  of  law,  then,  as  a  science, 
must  be  commenced  with  the  Roman  law,  and 
not  with  the  law  of  nature  and  nations.  The 
student,  who  has  once  become  smitten  with  the 
latter  study,  will  with  difficulty  be  brought  to 
the  dryer  reading  of  the  Roman  lawyers,  and 
run  the  risk  of  making  no  great  progress 
therein.^ 

4.  Although  it  is  a  certain  truth,  that  those 
things  which  are  still  in  force  merit  our  atten- 
tion, more  than  that  which  is  ancient  and  ob- 

^  We  must  here  differ  from  Professor  Barbeuuc,  who,  in  his 
Oiado  de  Studio  Juris  recte  Instituendo,  thinks  we  should  begia 
with  the  hw  of  nature  and  of  nations.  His  reasons  certainly 
prove,  that  a  lawyer  should  apply  himself  to  the  study ;  but  to 
make  it  precede  that  of  the  Roman  law,  is  to  take  the  wrong 
road. 
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Study  of  solete,  yet  the  student  in  Roman  law  should 
endeavour  to  acquire  a  competent  knowledge 
of  the  different  laws  of  slaves  and  freedmen, 
and  of  manumissions,*  of  emancipation^  of  the 
bonorum  possessiones,  and  many  others,  without 
the  knowledge  of  which  a  number  of  laws  are 
incomprehensible  ;^  although  those  laws  which 
are  still  in  force  ought  to  be  more  specially 
L  studied. 

5.  The  Roman  law  cannot  be  better  learnt 
than  from  the  sources  of  the  law  itself}  the 
text  of  the  Institutes  must^  therefore,  be  read 
and  re-read. 

The  text  of  the  Pandects  also,  particularly  as 
arranged  by  Pothier,  deserves  the  most  careful 
study. 

Finally,  in  case  the  law  is  studied  from  a 
manual,  as  is  generally  the  case,  the  laws  cited 

*  The  knowledge  of  the  Roman  law  of  Manumissions  is  still 
necessary  in  the  Dutch  ceded  colonies,  where  this  law  yet  pre- 
vails, in  order  to  supply  many  castis  omissi;  and,  in  fact,  in 
such  cases,  it  is  commanded  to  he  observed  by  an  express  statute 
of  their  High  Mightinesses  the  then  Sovereign  of  these  colo- 
nies, (1774).  Besides,  the  opinions  of  the  Roman  lawyers  are 
so  liberal  and  favourable  to  freedom  on  this  head,  that  their 
application  to  cases  in  the  colonies  as  they  occur,  under  wills, 
&c.,  cannot  be  too  much  encouraged,  as  one  safe  step  towards 
genera]  emancipation*  (See  Translator's  Tract  on  the  Roman 
Law  of  Manumissions.)— T. 

^  D*  G.  Van  der  Keessel,  Oratio,  qua  disquiritur,  an  capita 
ilia  Juris  Romani,  quse  in  usu  hodie  non  esse  dicuntur,  in 
Academiis  doceri  ezpediat?     (Gron.  1762.) 
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in  support  of  the  principle  laid  down,  and  the  study  of 
proofs  of  it,  must  be  carefully  and  narrowly  *  *    ^' 
referred  to  and  examined  at  the  sarue  time ;  by 
this  mode  of  study,  a  sound  knowledge  of  law 
is  acquired. 

6.  There  is  scarcely  any  science  in  which 
the  overwhelming  it  with  notes  or  commen- 
taries is  so  detrimental  as  in  that  of  the  Roman 
law. 

In  the  beginning,  therefore,  the  student  must 
confine  himself  to  his  manual,  and  to  one,  or 
at  the  most  two,  plain  and  succinct  commen- 
taries. £x  tensive  works  or  treatises  on  dis- 
puted points  are  in  the  beginning  highly  pre- 
judicial. We  must  first  acquire  the  knowledge 
of  what  is  clear  and  undisputed  law,  and  that 
from  fundamental  rules  and  principles. 

Sect.  V. 

Keeping  these  rules  in  view,  we  commence  institutetw 
with  the  Institutes  of  Justinian,  and  must  en- 
deavour, as  far  as  possible,  to  have  the  text  by 
heart,  learning  the  definitions  and  divisions 
from  some  manual ;  for  which  purpose,  that  of 
Bockelmaii  or  Westenberg  is  the  best. 

At  the  same  time  the  student  should  read, 
and  compare  with  each  lesson,  the  Greek  Para- 
phrase  of  Theophilus,  the  Antiquities  of  Hei- 
oeccius,  and  also  his  Reciiationes.  A  light  and 
dear  commentary,  such  as  Borcholtens,  which 
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initiuites.  I  have  found  useful,  being  added  to  these,  will 
be  sufficient  to  occupy  the  student,  particularly 
if  he  has  the  means  of  comparing  with  these,  of 
an  evening,  the  Dictamina  of  his  professor, 
which  he  has  heard  in  the  morning ;  and  thus 
bring  the  lecture  back  to  his  memory. 

Extensive  and  profound  commentaries,  such 
as  those  of  Vinnius  and  others,  must  not  be 
ventured  upon,  till  he  has  become  familiar  with 
the  fundamental  principles  of  the  law,  as  con- 
tained in  the  Institutes. 

But  he  must  not  be  in  a  hurry  to  lay  aside 
the  Institutes;  they  are  the  foundation  on 
which  every  thing  rests;  they  must  be  read, 
gone  through,  and  studied  repeatedly;  and 
when  he  is  farther  advanced,  he  may  take  up  a 
more  extensive  commentary:  for  which  pur- 
pose I  recommend  that  of  Rittershusius^  above 
all  others. 

Sect.  VI. 

■ 

Pandects.  The  study  of  the  Institutes  being  completed, 
or  rather,  before  it  is  quite  laid  aside,  the 
student  may  proceed  to  the  Pandects^  in 
the  studying  of  which,  the  manuals  used  in 
college,  may  be  the  basis.  Of  these^  Van  Eck's, 

^  It  is  to  be  lamented,  that  the  works  of  this  truly  great  man 
are  so  scarce ;  and  it  is  to  be  wished,  that  a  general  subscriptioa 
might  encourage  one  or  more  booksellers  to  publish  an  entire 
edition  of  his  works. 
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or  Alestenberg's,  are  the  best,  referring  at  the  Pauidecu. 
same  time  to  the  laws  therein  cited,  reading  and 
re-reading  upon  each  title  or  head  the  Pandects 
of  Pothier,  the  Enarratio  of  Schulting,  and 
the  Commentaries  of  Noodt  and  Wissenbach, 
and  the  Prakctiones  of  Huber,  which  are  suf- 
ficient in  the  beginning. 

When  the  student  has  leisure,  it  would  be 
Tery  profitable  to  give  some  hours  to  the  study 
of  the  Jurisprudentia  Ante  Justirdancea  of  Schul- 
ting ;  and,  when  he  is  a  little  farther  advanced, 
to  the  Observations  of  Cujacius.^  The  treasure 
of  true  and  genuine  knowledge  of  Roman  law 
that  is  contained  in  these  two  books  is  almost 
incredible. 

For  the  student  more  advanced,  it  may  be 
also  useful,  in  respect  of  different  heads  of  study, 
to  consult  occasionally  the  writers  who  have 
treated  of  these  subjects  particularly ;  for  ex- 
ample, under  the  title  de  Pactis,  to  read  Noodt  de 
Pactis  et  Transactionibus ;  and  on  the  seventh 
book  of  the  Pandects  he  may  consult  Noodt  de 
Usufructu ;  and  under  the  head  of  wills,   the 

1  We  agree  entirely  with  the  opinion  ofGaoTniSy  in  Dissert, 
de  Stod.  Instit  p*  564.  *'Si  percoctam  sapientiam  etnomen 
eximinm  optas,  non  aliunde  Juris  Quiritum  cognitionem  spera, 
qoun  ex  CuJACio,  qui  solus  suffecerit.  Adeo  ille  omnia  istius 
todii  arcana  pervidit,  et  quibus  k  fontibus  cuncta  fluerent."  See 
ibo  J.  VALCKKif  AAA,  Oratio  de  Schol&  Cujacian&.  (Francq. 
1782.) 
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Pandecu.  Interpretationes  of  Averanius,  a  man  who,  in 
learning  and  critical  knowledge,  has  scarcely  his 
equal.* 

The  professors  would  do  well,  in  their  lec- 
tures on  the  Pandects^  to  point  out  on  each 
head  one  or  more  of  the  best  authors  for  the 
student  to  consult.  We  had  almost  forgotten 
to  recommend  to  the  more  advanced  student 
the  Commentarius  ad  Cod.  Theodos.  of  S.  Go- 
thofred. 


Contro- 
versial 
Points  of 
Law. 


Sect.  VII. 

We  can  scarcely  dwell  too  long  on  the  study 
of  what  is  certain  and  indisputable  law  {Jus 
Cerium),  the  ground  of  which  being  well  under- 
stood, may  serve  to  resolve  the  disputed  points ; 
and  experience  teaches  us  that  half  these  points 
of  controversy  owe  their  origin  to  the  ignorance 
or  misapplication  of  its  fixed  principles. 

However,  when  the  student  is  become  tole- 
rably familiar  with  the  Institutes  and  Pandects^ 
but  positively  not  before,  as  it  would  be  a  com- 
plete failure,  it  is  time  to  apply  himself  to  the 
study  of  the  Jus  Controversum^  or  disputed  points 
of  law.  The  Introductio  in  Contraversias  Juris 
CiviliSy  of  Walchius,  is  an  excellent  manual  on 

*  The  translator  must  add  his  evidence  of  the  pleasure  he 
has  derived  from  the  very  elegant  and  clear  manner  in  which 
this  author  treats  points  of  controversy  and  difficulty,  and  illus- 
trates them  hy  references  to  the  classic  authorities. — ^T. 
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this    subject;    the  works  also   of  Bachovius,  Contro- 
Merenda,  and  others,    afford   great   inforina-  Pouluof 
tion ;    and    then    all    this   must  be   perfectly  ^^' 
mastered,  under  the  guidance  of  some  skilful 
preceptor,  by  maintaining  theses  on  the  contro- 
verted points. 

Sect.   VIII. 

This  course  of  the  Roman  law  is,  for  the  Further 
academic  student,  in   this  respect,   sufficient.         "' 
However  the  course  of  the  university  carries  it 
further,  and  is  extended  to  other  heads  of  juris- 
prudence, as — 

1.  The  study  of  the  law  of  nature ;  in  which  Law  of 
the  introduction  of  Professor  Pestel,  and  the  ^^^ 
writings  of  Grotius  and  Puffendorf,  are  the  best 

to  follow. 

2.  Of  the  study  of  the  law  of  nations,  Law  of 
Grotius's  Treatise  on  the  Rights  of  War  and  ^*'^'*"*' 
Peace  ought  to  be  the  ground  work ;  and  the 

work  of  Vattel  deserves  on  this  head  the  highest 
commendation. 

Besides  this  universal  law  of  nations,  it  is 
also  very  very  useful  to  become  acquainted  with 
the  special  law  on  this  head  of  our  own 
state.* 

3.  The  study  of  the   criminal   law.  —  Al-  criminal 

Law. 
^  A  work  of  this  kind  for  England,  might  be  found  usefiil  as 
well  as  interesting,  if  made  from  authentic  and  official  docu- 
ments, and  without  going  into  politics  or  controversy.— *T. 
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Criminal     though  this  is  treated  on  in  the  47tb  and  48th 
*^*         book  of  the  Pandects,  its  importance  requires  a 
particular  study  and  notice. 

For  the  studies  at  the  academy,  however,  a 
manual  like  that  of  Meister's,  or  Boehmer's,  is 
sufficient. 

Canon  4.  The  study  of  the  canon  law. 

It  is  quite  absurd  and  irregular  to  style  one's- 
self  doctor  in  both  laws,  and  at  the  same  time  be 
ignorant  of  the  canon  law.  The  time  devoted 
to  academical  studies  does  not  allow  the  student 
to  go  far  in  this  study ;  but  he  ought,  at  least,  to 
know  the  difference  between  the  municipal  and 
canon  law. 

Modern  5.  The  study  of  the  modern  Jaw*  cannot 

be  better  founded,  than  on  the  Introduction  of 
Grotius,  illustrated  by  the  observations!  of  the 
Society  of  Lawyers,  further  explained  in  the 
Theses  of  Professor  Van  Der  Keessel. 


Sect.  IX. 

Studies  af-  Our  youug  jurist,  who  has  pursued  diligently 
a  Degree,  this  course,  is  now  in  a  state  to  take  his  degree 
of  LL.D.  He  must  then  compose  his  treatise, 
or  dissertation,  on  some  text  of  the  law,  at  his 
choice  \  such  as  to  furnish  a  proof  of  his  pro- 
ficiency :    since  the    obtaining  his  degree  by 

♦  i.e.  OfHoUanA— T. 

f  Published  at  Amsterdam,  in  3  vols.,  8yo. 
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some  trifling  thesis  gives  rise  to  a  suspicion  of  studies  af- 
ignorance,  or  the  want  of  ambition.  a  begm 

When  he  has  obtained  his  degree,  he  has  a 
double  task  to  perform.  First,  to  perfect  the 
studies  of  which  he  has  laid  the  foundation  at 
the  academy ;  next,  to  study  with  profit  the 
more  extensive  and  profound  commentators : 
and  in  this  it  appears  highly  necessary  that  he 
should,  from  time  to  time,  devote  some  hours  to 
the  re-perusal  of  the  first  principles,  as  if  he 
were  yet  at  the  university. 

The  study  of  the  Commentary  on  the  Pan- 
dects,  by  Professor  Voet,  which  particularly 
shews  how  far  the  Roman  law  is  yet  binding, 
and  in  force;  and  whose  authority  is,  with 
reason,  very  great  in  our  courts,  cannot  be  too 
much  recommended.  Next,  he  has  a  fresh 
course  to  pursue,  that  of  law*  and  practice 
conjointly. 

With  respect  to  the  law,  he  will  apply  him- 
self  to  the  study  of  the  printed  opinions  and 
decrees — he  will  study  the  cases  which  appear 
most  remarkable  upon  the  principles  of  law,  as 
already  acquired  by  him,  and  by  this  means 
exercise  himself  in  the  just  application  of  the 
rales  of  law  to  cases,  which  properly  forms  the 
character  of  the  true  lawyer ;  and,  in  order  to 
assist  his  memory,  a  common-place  book  may 

*  By  **  law,'*  here,  the  learned  author  seems  to  mean  the 
bw  as  brought  up  to  the  time  by  cases  and  decisions. — ^T. 
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Studies  af-  be  useful  on  this  head ;  or,  what  is  perhaps 
aTpcgrel^  Hiuch  better,  an  interleaved  copy  of  Voet,  to 
note  in  their  places  the  passages  of  other 
writers,  and  thus  to  have  at  hand  the  opinions 
of  the  best  authors  on  each  head,  without  loss 
of  time. 

He  must  also  apply  himself  further  to  the 
study  of  those  parts  of  the  law,  which,  from 
their  daily  use,  require  a  more  ready  and  tho- 
rough knowledge,  particularly,  and  with  the 
greatest  diligence,  that  of  the  criminal  law, 
which  is  of  such  vast  importance  to  the  preser- 
vation and  safety  of  the  community ;  and  as 
this  subject  is  now  treated  with  a  greater  know- 
ledge of  mankind  than  it  was  by  Farifiacius^ 
Julius  Clarus,  and  Carpzo\dus,  he  must  make 
himself  familiar  with  the  modern  writers  on 
this  head.  The  works  of  Boehmer,  Quistorp, 
and  others,  will  easily  open  the  road  to  him. 

Again,  as  our  country  is  a  commercial  one, 
and  mercantile  questions  have,  as  it  were,  a 
special  analogy,  he  must  not  neglect  to  acquire 
a  competent  knowledge  of  the  Law  Merchant, 
particularly  of  maritime  law,  or  the  law  of 
assurance,  and  of  bills  of  exchange. 

However  well  prepared  the  student  may  now 
be  in  law  and  principle,  still  a  laborious  task 
remains  for  him,  namely,  to  acquire  the  prac- 
tice ;  this  is  of  two  kinds,  theoretical  and  prac- 
tical  (if  I  may  use  the  term).     For  the  theo- 


INTRODUCTIOK.  19 

refical  part,  the  different  writers  on  the  mantief'  studia  a 
of  proceedings  and  also  my  treatise  on  the  subject  l^DMrl? 
as  to  the  mode  of  proceeding  before  the  courts, 
Yerhandeling  over  de  Judictecle  Practijkf  I  may, 
perhaps,  on  the  testimony  of  others  (iaus  enim 
propria  sordet),  venture  to  recommend  j*  and, 
after  a  knowledge  of  these,  the  writings  of 
Merula,  Van  Alpben,  and  others,  may  be  read 
to  advantage. 

But  the  practical  part  after  the  theory  is  well 
iroderstood,>  such  as  drawing  the  pleadings,  re- 
mains. The  study  of  those  which  are  printed^ 
particularly  the  written  pleadings  and  argu- 
ments in  great  cases,  so  far  as  they  can  be  pro- 
cured,  is  valuable.'f 

The  assiduous  attendance  at  the  Roll  Courts 
(where  the  formal  and  preparatory  pleadings 
are  held) ;  and  lastly,  a  course  with  an  expe- 
rienced draughtsman  or  pleader,  will  complete 
the  studies  which  should  form  the  advocate, 
conformable  to  the  idea  of  the  immortal  Grotius 


*  It  is  a  duty  the  translator  owes  to  the  reputation  of  the 
kamed  author,  to  declare,  that  this  work  is  of  the  highest  au- 
thority, and  most  deservedly  so  in  the  Dutch  ceded  colonies.— 
T. 

t  In  gre^  cases,  the  court  of  Holland  used  to  order  a  written 
aigament,  which  generally  contained  all  the  law  on  the  subject, 
lod  was  frequently  very  elaborate.  Many  of  these  are  printed 
in  the  different  collections  of  the  opinions  of  the  most  celebrated 
Dutch  lawyers,  and  great  names  affixed  to  them. — T. 
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Studies  af.  of  this  office/  which  he  has  so  beautifully  ex- 
a  Degm.  pressed  in  the  following  verses : 

**  Qui  sancta  sumis  anna  civilis  togee, 
Cui  86  reorum  capita,  fortunse,  decu8» 
Tutanda  credunt,  nomini  pnesta  fidensy 
Juris  sacerdosy  ipse  die  causam  tibi, 
Litemque  durus  arbiter  pnejudica; 
Voto  clientum  jura  metiri  time. 
Nee  quod  colorem  patitur,  id  justum  puta. 
Peccet  necesse  est  sspe,  qui  nunquam  negat,*' 

^  H.   Grotii   Epigramm.y   lib.  i.    inter    ipsius   Poemata, 
pag.  224. 
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CHAPTER  II. 

On  the  Formation  of  a  Select  Law  Library. 

Sect.  I. 

As  a  mechanic,  artificer,  or  surgeon,  cannot 
exercise  their  respective  professions  without 
the  necessary  instruments,  neither  can  any  one, 
without  the  proper  books,  become  a  lawyer. 
Yet  it  is  sometimes  a  matter  of  doubt  in  this . 
study  which  to  select. 

If  we  take  up  a  hastily  and  ill- written  book, 
merely  got  up  for  sale,  it  leads  us  into  error. 

Again,  if  we  take  those  of  an  indiiSerent  or 
middle  character,  they  frequently  oppress  rather 
than  assist  the  student,  by  the  quantity  of 
unnecessary  matter.  The  best  book  is  that 
which  neither  overwhelms  the  subject  nor  mis- 
leads  the  reader,  by  doubtful  authority  laid 
down  positively,  without  either  reference  or 
qualification.  This  is  particularly  the  case  with 
a  lawyer's  library,  wherein  a  good  choice  is  of 
the  highest  importance. 

To  guide  us  in  this,  we  may  consult — 

B.  G.  Struvii,  Bibliotheca  Juris  selecta,  cum 
mendatiambus  C.  G.  Buderi.  Jena,  17^0, 
mSto. 
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E.  C.  Westphal's  Systematische  A?ileitung  zur 
kamtnisz  der  besten  Biicher  in  der  Rtchtsgelahrheit . 
Leipz.  1791,  in  8vo. 

And  if  a  universal  catalogue  of  all  the  books 
which  have  ever  been  written  on  the  science 
be  desired,  we  must  consult : 

M,  Li  PENH,  Bibliotheca  realis  Juridica^  cum 
Supplemefitis.     Lips.  1757-1789,  4  vols,  in  folio. 

Sect.  II. 

Prepara-         First,  however,  we  must  shortly  mention  those 
di«.  '""     books  which  relate  to  the  preparatory  studies. 

1st.  In  the  Latin  tongue. 
Among  the  classic  authors,  we  ought  to  give 
tlie  preference  to  those  who  at  the  same  time  teach 
us  something:  as  Eutropius,  for  the  Roman 
history ;  Justin,  for  universal  history.  For  a 
clear  and  pure  Latinity,  Nepos,  and  the  Ora- 
tions and  Letters  of  Cicero,  are  to  be  recom- 
mended. 

As  a  Dictionary  for  daily  use — 
J.  J.  G.  Schelleri>   Ledicon  Latino  Belgicum 
Auctorum  Classicorum,  curante,  D.  Ruhnkenio. 
L.  B.  1799,  2  vok.  in  4tQ. 

And  for  those  who  do  not  regard  the  cost, 
J.  Facciolati,  totius  Latinitatis  Lexicon.     Pa- 
tav.  1771  >  4  vols,  in  folio. ^ 

( 1 )  The  world  is  overloaded  with  so  many  useless  books ;  yet 
^emay  ask^  ^fhy  is  not  this 'incomparable  treasure  of  learning 
rendered  raore  attainable  by  a  new  edition  ? 
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These  dictionaries,  however,  are  confined  to  Prepam- 
the  Latinity  of  the  golden  and  silver  ages ;  but  ^2^^^' 
sometimes  the  knowledge  of  words  of  the  iron 
age  is  necessary;  and  for  this  end,  we  must 
add— 

J.  M.  Gesneri,  novus  Ungua  Latina  The- 
mums.    Lips.  1749,  4  vols,  infol. 

For  the  acquiring  a  pure  Latin  style,  we  must 
read: 

J.  G.  Heinsccii^  Fundamenta  Stilt  cultioris. 
Lips.  1766,  in  Svo. 

J.  J.  G.  ScHELLERi,  PrtBcepta  Stili  bene  Latini, 
imprimis  Ciceraniani.  Lips.  1784,  2  vols,  in 
8?o. 

Sd.  For  the  Latinity  of  the  ancient  Roman 
lawyers: 

C.  A.  DuKER,  de  Latinitate  Veterum  jCtorum. 
LB.  1711,  in  Svo. 

For  this  purpose,  also,  the  following  law  die*- 
tionaries  will  be  found  useful. 

J.  Calvini,  Lexicon  Juridicum.  Coll.  All. 
1734,  mfol. 

B.  Brissonius,  de  Verborum  Significatione. 
Hal.  Magd.  1743,  injbl. 

B.  P.  ViCAT,  Vocabularium  Juris  utriusque. 
Neap.  1760,  4  vols,  in  8vo, 

Sd.  For  the  Greek  tongue,  it  may  be  suffi- 
cient to  recommend  the  following : 

J.  D.  A'Lennep,  Etymologicum  Lingua  Graca, 
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Prepara-     cum  ammadversionibus  E,  Scheidii.    Traj.  1790, 

tory  Stii* 

diet.  2  vols,  hi  QVO. 

J.  D.  A'Lennep,  Analogia  Lingua  Gracce. 
Ibid.  1790,  in  8vo. 

And  as  Dictionaries : 

B.  Hederici,  Gracum  Lexicon  Manuale,  etc- 
rante  J.   A.  Ernesti.      Lips.  1788,  in  8vo. 

J.  Scapula,  Lexicon  Grceco^Latinum.  Amst. 
1687,  infol. 

4th.  The  Roman  history : 

EuTROPii,  Breviarium  Historic  Romana,  cum 
not.  var.  et  H.  Verheyk.  Z.  B.  I762,  in 
8vo. 

EuTROPii,  idem  cum  ?iot.  var.  et  C.  H, 
TscHucKE.     Lips.  1796. 

G.  H.  NiEUPoORT,  Historia  Reipublicce  et  Im^ 
perii  Romanorum.     Traj.  1723,  2  vols,  in  8vo. 

Y.  Van  Hamelsveld,  Romeinsche  Geschiedc" 
nissen  van  M.  Stuart  verkort,  in  vier  Deelen. 
Amst.  1805,  in  8vo. 

The  great  work  of  Stuart  deserves  certainly 
the  highest  praise,  but  it  is  too  extensive  for  a 
young  student. 

5th.  Tlie  Roman  antiquities  : 

G.  H.  NiEUPOORT,  de  Ritibus  Romanorum. 
Traj.  1774,  in  8vo. 

S.  PiTisci,  Lexicon  Antiquitatum  Romanorum. 
Hag.  Com.  1737,  3  vols,  infol. 

Especially  those  antiquities  which  serve  to 
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illustrate  the  Roman  law,  and  which  are  highly  Prepw*. 
necessary  to  the  lawyer.  ^  ^^' 

J.  G.  Heineccii,  AntiquUates  Romana.  Leov. 
1778,  in  8vo. 

J.  GuTHERiuSy  de  Officiis  Domus  Augtista. 
Lips.  1662^  in  8vo. 

6th.  The  history  of  the  Roman  law : 

J.  V.  GaAviNiE,  Origines  Juris  CiviUs;  in 
ipsius  Operibus.     Venet.  1739,  in  4/o. 

J.  G.  Heineccii  Histatia  Juris  Civilis  Romani 
ac  Germanici.    L.  B.  17^»  in  8tv. 

J.  A.  Bachii/  Historia  Jurispmdentia  Ea- 
mame,  cum  observ.  A.  C.  Stockhann.  Lips. 
1796,  in  8vo. 

J.  Bertrandus^  de  Jurisperitis.  L.  B.  1675, 
in  8m. 

G.  MascovIus,  de  Sectis  Sabinianorum  et  Pro- 
culianarum.    Lips.  1728,  in  8vo. 

7th.  A  general  knowledge  of  the  Belles 
Lettres: 

J.  A.  Ernesti^  Initia  Doctrince  Solidioris. 
Lips.  1783,  in  8vo. 

J.  M.  Gesneri,  Isagoge  in  Eruditionem  uni- 
versalem.     Lips.  1 784,  2  vols,  in  8vo. 

Especially  of  Logic : 

D.  Van  de  Wynpersse,  Institutiones  Logkce. 
L  B.  1779,  in  8vo. 

^  This  is  the  hest  manual  oa  this  subject,  and  cannot  be 
too  much  studied. 
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PrepMi-         J.  Watts,    Logka^  of  onderwys  vanH    recht 
S«.  ^'    gebruik  der  Reden.     *s  Hage  I768,  in  8vo. 

J.  Watts,  Verhandeling  over  de  oeffening  en 
beschaving  van't  Verstand.     Ibid.  I766,  in  8tx). 
Of  Mathematics : 

EucLiDis,  Elementa,  edente  J.  H.  Van  Lom. 
Amst.  1738,  in  8vo. 

P.  Steenstra,  Grondbeginzels  der  Meetkunst. 

Leyd.  1797>  *^  8*^* 

J.   H.  Van   Swinden,     Grondbegimels    der 
Meetkunde.    Amst.  1790,  in  8vo. 

Of  Ethics : 

S.  Pufendorf,  de  Officio  hominis  et  civis.    L. 
B.  1769,  2  vols,  in  8vo. 

8th.  A  knowledge  of  the  modern  languages  : 

(a.)  The  French  tongue. 

Among  the  infinite  number  of  grammars,  we 
prefer : 

Restaut,  Grawmaire  F^angoise.    Paris  1786, 
in  \2mo. 

And  among  the  Dictionaries : 

P.  Marin,  Framch  en  Nederduitsch  Woorden- 
boek.     Amst.  1793,  2  Deelen,  in  4 to. 

Dictionnaire  de  VAca^rme  Frangoise.     Nismes 
1787,  2  vol.  in  4to. 

And  for  the  technical  terms  of  almost  all 
sciences,  no  work  is  equal  to 

Le  Dictionnaire   de    Trevoux.      Paris  1752, 
7  vols,  infol. 
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(b.)  For  the  German^  or  High  Dutch,  we  PrafMnn 
recommend  the  grammars  of:  ^^^'^ 

X  C.  GoTTscHSD,  de  Hoogduitsche  Spraak- 
mecster.    Amst.  1786. 

J .C.  AoELVJiJGu,  Grammatica  Th€odi4C(L  JJps. 
1798,  in  8vo. 

And  for  Dictionaries : 

Nouveau  Dictionnaire  AUemofuUFranffns^  et 
Franfois-Alkmand,  h  Pusage  des  deux  nations. 
Strasb.  1800,  2  vols,  in  4to. 

J.  G.  Haas,  neues  Teutsches  und  Franzodsches 
W'drterbuch.     Leipz.  1786,  3  Theile,  in  8vo. 

But  the  most  excellent,  beyond  all  contro- 
versy, for  those  who  wish  a  thorough  and  fun* 
damental  knowledge  of  the  German  language, 
b: 

J.  C.  Adelung,  Grammatisch'Kritisches  Wdr- 
terbuch  der  Hochdeutschen  Mundart.  Leipz. 
1798,  4  Theile,  in  4to. 

(c.)    The  Dutch  language. 

As  the  polishing  of  this  language  seems  to  be 
an  object  of  much  attention  at  present,  the  fol- 
lowing books  should  be  diligently  read  : 

M.  SiEGENBEE]^,  VerhandeUfig  over  de  Nedtr- 
duitsche  Spelling.   Amst.  1804,  in  8vo. 

P,  Weii^nd,  Nederduitsche  Spraakkunst,  tai 
dknste  der  Schokn.    Amst.  1806,  in8vo. 

P.  Weiland,  Nederdtutsck  Taalkundig  Woor- 
denboek,  Amst.  1799. — Deelen^  in  8vo. 
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Prepani.         To  acquire  a  more  profound  knowledge  of 
^Sdiet.      this  language,  we  may  add  :* 

L.  Ten  Kate,  Aanleiding  tot  de  Nederduitsche 
Sprake.     Amst.  1723.  2  Deelen,  in  4fto. 

B.  HuYDECOPER,  Proeve  van  Taal^  en  Dicht- 
kundCf    Leyd.  1782.    4  Deeleny  in  8vo. 

D.  Van  Hoogstraaten,  Zelfstaiidige  Naam- 
woorden,  vermeer  derd door  A.  Kluit,  Amst.  1783, 
in  8t;o. 

9.  The  liistory  of  Holland. 

L.  Offerhaus,  Compendium  Historic  Fcsderati 
Belgii.    Gron.  1763,  in  8vo. 

Vaderlandsche  Historie  verkort^  en  vervolgd  tot 
1787.     Amst.  1792.  2  Deeleny  in  8w. 

J.  Wagenaar,  Vaderlandsche  Historie^  21 
Deelen. — Met  de  Vervolgen. 

Also  a  knowledge  of  its  constitution,  as  it  has 
existed  from  time  to  time,  which  is  to  be  found 
in  the  following  elegant  work  : 

F.  W.  Pestel,  Commentarii  de  Republicd  Ba- 
tavd.  L.  B.  1795,  3  vols,  in  8vo. 

And  for  a  knowledge  of  its  actual  state,  the 
last  constitution^  and  subsequent  orders,  reso- 
lutions, and  decrees  of  the  government,  must  be 
studied. 

*  This  is  a  most  profound  inquiry  into  the  origin  of  the 
Dutch  language,  and  will  be  found  highly  useful  to  the  philo- 
logical student. — T. 
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Sect.  III. 
In  order  to  give  a  regular  list  of  the  books  Roman 
which  relate  to  the  study  of  the  law  itself,  we 
must  begin  with  the  Roman  law. 

1.  first  as  it  existed  before  the  time  of  Jus- 
tinian. 

J.  GoTHOFREDUS,  od  Lcgis  XIL  Tabularum 
fragmenta.  Genev.  1653,  in  4/o.,  et  in  Ottonis 
Thesauro^  Tom.  3. 

C.  Rittershusius,  ad  Legem  XII.  Tabu- 
larum.     Argent.  I6l6,  in  4to. 

BoucHAUD,  Commentaire  sur  la  Loi  des  Douze 
Tables.     Paris  1787,  in  Ato. 

A.  Schultingii^  Jurisprudentia  Ante^ustinia- 
rutOf  L.  B.  lyiTf  i^  4fto. 

J.  GoTHOFREDiy  CodcT  Thcodosianus^  edente 
Rittero.     lips.  VjS6y  6  vols,  infol. 

2.  The  best  editions  of  the  Corpus  Juris. 
Corpus  Juris  Civilis  Glossatum.     Ludg.  1612, 

6  vols,  infol. 

Corpus  Juris  Civilis,  cum  notis  D.  Gotho- 
FREDi  et  S.  Van  Leeuwen.    Amst.  1663,  infol. 

Corpus  Juris  Civilis,  ex  recensione  G.  C.  Ge- 
BAUERi.     Gott.  1778,  2  vols,  in  4to. 

Corpus  Juris  Civilis.  Amst.  1664,  I68I,  vel 
1700,  in  Svo. 

3.  The  Institutes. 

Institutiones  Justiniani,  cum  notis  A.  Vinnii. 
L  B.  1753,  in  Svo. 
Theophili,   Paraphrasis  Institutionum^    cum 
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Roman       not.  var.j  et  G.  O.  Reitz.      Hag.  Com.  1751, 

Law. 

S  vols,  tn  4to. 

Manuals,  or  Abridgments  of  these  : 

J.  F.  BocKELMANNi,  Compendium  InstUutionum. 
Amst.  1802,  in  Svo. 

J.  O.  Westenberg,  Principia  Juris  secundum 
ordinem  Institutionum.    L.  B.  I766,  in  6vo. 

J.  6.  Heineccii,  Elementa  Institutionum. 
Amst.  1728,  in  8vo. 

J.  Van  Muyden,  Compendium  Institutionum, 
cum  notis  E.  Ottonis.     Trqj.  1737>  in  Svo. 

A*  Ferezii,  Erotemata  ad  Institutiones.  Amst. 
1669,  in  12mo. 

Commentaries  on  these : 

J.  G.  Heineccii,  Recitationes  in  Elementa  In- 
stitutionum.    Leov.  1773,  in  8vo. 

J.  BoRCHOLTEN,  ad  Institutiones.  Genev. 
1639,  in  Ato. 

C.  RiTTERSHUSius,  ud  Institutioncs,  Argent. 
1649,  in  4tto. 

E.  Otto,  ad  Institutiones.     Traj.  1729,  in  4to. 

X  A.  Costa,  ad  Instituta,  curante  J.  Van  de 
Water.     L.  B.  1744,  in  4to. 

A.  Vinnii,  Commentarius  ad  Instituta,  ex  edi- 
tiom  J.  G.  Heineccii.     Lugd.  VjGj,  in  A4o. 

J.  J.  Wissenbach,  Disputationes  ad  Instituta. 
Franeq.  1700,  in  Ato. 

4.  The  Pandects. 

R.  J.  PoTHiER,  Pandectce  Justinianeee,  in  novum 
ordinem  digesta.     Lugd.  1782,  3  vols,  infol. 
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Basilica  Fabrotti^  cum  Ruhnkenii   Supple-  Roman 
mento.     Paris  1647,  et  L.  B.  I766,  8  vols,  infol.    ^^• 

Abridgments  of  these : 

C.  Van  Eck,  Principia  Juris  Civilis,  secundum 
ordinem  Digestarum.     Traj.  1756,  2  vols,  in  Svo. 

J.  O.  Westenberg,  Principia  Juris,  secundum 
ordinem  Pandectarum.    L.  B.  1764,  in  8vo, 

J.  G.  Heineccii,  Elementa  Pandectarum.  Amst. 

1728,  in  %vo. 

J.  Voet,  Compendium  Pandectarum.  L.  B. 
1731,  in  %vo. 

Commentaries  on  these : 

A.  ScHULTiNGii^  Enarratio  primes  partis  Pan- 
dectarum.    L.  B.  1720,  in  %vo. 

G.  NooDT,  ^Commentarius  ad  Pandectas ;  in 
ipsius  Operibus.    L.  B.  1767,  infol. 

J.  J.  WissEiiBACH,  Esercitationes  ad  Pandectas. 
Franeq.  1661,  m  4to. 

J.  Bbunneman,  ad  Pandectas.  Franco/.  1692, 
infol. 

H.  Zoezu,  Commentarius  ad  Pandectas.  Lovan. 
1692,  infol. 

J.  Voet,  Commentarius  ad  Pandectas.  Hag. 
Com.  1707, 2  vols,  infol.,  cum  Supplemento  nostro, 
agus  Sect.  I.  prodiit  Traj.  1793,  et  reliquos  D.  V. 
sequentur. 

5.  The  Code  of  Justinian. 

A.  Perezius,  adCodicem.     Amst.  1671,  in  4to. 

J.  Brunneman,  ad  Codicem.  Lips.  1688,  in 
fol. 
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Roman  J,  J.  WissENBAQH,  Commentarius  in  Codicem. 

Franeq.  1665,  2  vols,  in  4fto. 

6th.  The  Novellae  of  Justinian. 

J.  F.  HoMBERGK,  Novella  Constitutiones  Justi- 
niam.     Marb.  1717,  in  4fto. 

C.  RiTTERSHUsius,  od  Novcllas.  Argent.  1615, 
in  4tto. 

C.  F.  Zepernick,  delectus  Scriptorum,  Novellas 
Justiniani  illustrantium.     Hal.  1783,  in  %vo. 

Sect.  IV. 

To  lay  a  solid  foundation  for  the  study  of  the 
Roman  law,  it  is  necessary,  besides  the  above 
general  commentaries,  to  be  able  to  consult  the 
best  writers  on  particular  parts  of  this  law,  for 
the  explanation  or  right  understanding  of  spe- 
cial heads.  To  class  and  arrange  each  of  these 
writers,  would  extend  this  introduction  too 
much.  1  have  therefore  thought  it  better  to 
give  here  an  alphabetical  list  of  the  other  books 
most  necessary  for  the  study  of  the  Roman  law, 
either  as  regards  its  entire  system,  or  its  special 
parts,  since  to  those  to  whom  the  institutes  have 
already  become  familiar,  it  will  cost  but  little 
trouble  to  determine  what  use  they  should 
make  of  any  of  these. 

In  Folio. 

B.  Brissonius,  de  Formulis  et  solemnibus  Pa- 
puli  Romani  verbisy  ex  recensionc  J.  A.  Bacchii. 
Lips.  1755. 
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C.  Van  Btnkershoek^  Opera  omnia.     L.  B.  Roman 
1767.  ^^• 

F.  Connani,  Cormmentarii  Juris  Civilis.  Neap. 
1724. 

J.  CujACii,  Opera  omnia^ex  edititme  C.  A.  Fa- 
BROTi.     Neap.  1768,  11  vol. 

J.  DoHAT^  les  LaLv  Civiks  dans  leur  ordre  na- 
iurel.     Paris  1745. 

H.  DoNELLi,  Comnumtarii  Juris  Civilis.  Fran- 
co/. 1626. 

H.T>OKELLi,ComnientariiadCodiceni.  ib.  1599* 

F.  DuARENi,  Opera  omnia.  Aurel.  Allobr.  1608. 
A.  Fabri,    Rationatia   in  Pandectas.     Lugd. 

1659>  6  torn.  4  vol. 

A.  Fabri,  .  Coiyecturai  Juris  Civilis.  Lugd. 
1661,  et  Jurisprudential  Papinianeos  scientia. 
Lugd.  1658. 

J.  GoTHOFREDi,  Opera  Juridica  minora,  ex  edi- 
tiane  C.  H.  Trotz.     L.  B.  1733. 

O.  HiLLiGERi,  Donnellus  eimcleatus.  Antw. 
1642.  Jurisprudentia  Romana  et  AtticOy  aimprcB- 
fatume  J.  G.  Heineccii.     L.  B.  1738,  3  vol. 

G.  Meerman,  novus  Thesaurus  Juris  Civilis  et 
Canonici,  cum  Supplemento.  Hag.  Com.  1751, 
%vol. 

E.  Ottonis,  Thesaurus  Juris  Romani.     Trqj. 

1733,  5  vok 

In  Quarto. 
G.  D* Arnaud,  vark^  Cotyectura.     Leov.  1744. 

D 
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Roman  J.  F.  BocKELMAN,   Commentarii  in  Digesta  et 

de  Actiordbus.     Trqj.  1694,  2  vol. 

J.  H.  BoEHMERi,  Exercitationes  ad  Pandectas. 
Gm.  1764,  6  w/. 

P.  C.  Brederodii,  Repertorium  Sententiarum. 
Franco/.  1664.<^> 

J.  Cannegieter,  Fragfnenta  Ulpiani  et  Obser- 
vationes.    L.  B.  1774. 

H.  Cannegieter,  Commentarius  ad  Fragmenta 
veteris  Jurisprudentice,  qua  exstant  in  Coll.  L.  L. 
Mos.  et  Rom.     Franeq.  1765. 

C'  CoccEJi,  Exercitationes  curiosce.  Lemg. 
1722,  2  vol. 

J.  k  Costa,  Prcelectiones  ad  illustriores  quos- 
dam  titulos  locaque  selecta  Juris  CiviliSf  edente 
B.  Voorda.    L.  B.  1773. 

D.  Fellenberg,  Jurisprudentia  antiqua.  Bern. 
1760,  2  vol. 

J.  G.  Heineccii,  Commentarius  ad  Legem  Ju^ 
liamet  Papiam  Poppaatn.     Amst.  1726. 

U.  HuBEtti,  Proilectiones  Juris  Gvilis,  cum  ad- 
ditionibus  C.  Thomasii.     Franco/.  1749  3,  voL 

U.  HuBERi,  Digressiones  Justinianea.  Franeq. 
1696. 

(1)  This  book  is  particularly  useful  in  enabling  us  to  find 
with  ease  the  several  hws  cited,  and  renders  to  an  advocate  al- 
most the  same  service  as  the  Concordance  of  the  Bible  does  to  a 
clergyman.  It  deserves  the  greater  commendation,  as  the  com- 
poser possessed  a  solid  and  accurate  knowledge  of  the  law. 
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IJ.  HxJBi&RXf  EunamiaRamana.     Amst.  1724.    Romui 

M.  Lycklama  i  Nyeholdt,  Membrarut.  Leav. 
1644. 

£.  Merillii,  Opuscula  varia .     Neap.  I720. 

J.  Meueri,  CoUegium  Argentoratense.  ArgMt. 
1667,  3  vol. — et  G.  Biccii,  Coltegiuin  Argento* 
rateme  eneuckatum.    Argent.  ]  Q&^. 

£•  Ottonis,  Dissertationes  Juris  Publici  et 
Privati.     TraJ.  1723. 

A.  ScHULTiNGii,  Dissertationes.     L.B.  1714. 

£•  Spanhemii,  OrUs  Romanus.     Hal.  1738. 

G.  A.  Struvii,  Syntagma  Jurisprudentut. 
Franco/.  1692,  3  vol. 

P.  TouLLiEu,  Collectanea.     Gran.  I737. 

A.  Vinnii,  Tractatus  quinque.     Trqj.  I6d7. 

C.  F.  Walchii,  Opuscula.  Hal.  Magd.  1785, 
Zvol. 

J.  Van  de  Water,  Observationes  Juris  Ro* 
mani.     Trqj.  1713. 

In  Octavo. 

J.  Averanii,  Interpretationes  Juris.  L.  B. 
1753,  3  vol. 

E.  Bronckhqrst,  de  Regulis  Juris.  L.  B. 
1624. 

C.  H.  EcKHARD,  Hermeneutica  Juris.  Lips. 
1779.<*^ 

(1)  This  book  we  must  recommend  to  the  young  student  as 
an  invaloable  manual  of  the  Roman  Law.  The  re-reading  and 
tudying  of  it  he  will  find  of  the  greatest  uttlity.—- (To  this  the 
Translator  begs  to  add  his  testimony.) 

D  2 
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Roman  C.  F.  Gluck,   ausfUhrliche  Errduterung  der 

^'^'         Pandecten.     Erl.  1797— Theile. 

J.    GoEDD^us,     de    Verborum    Sigfiificatione. 
Herb.  1614. 

C.  F.  HoMMELii,  Corpus  Juris  Civilis,  cum  not. 
var.  Lips.  1768. 

C.  F.  HoMMEhii,  Palingenesia  Librorum  Juris 
vcterum.    Lips.  1767>  3  vol. 

C.  F.  HoMMELii,  Litteratura     Juris.       Lips. 

1779. 

S.  H.  Van  Idsinga,     Varia    Juris    Civilis. 
Harl.  1737. 

A.  Leyseri,  Meditationes  ad  Pandectas.     Hal. 
1772,  12  vol. — Exstat  etiam  editio  in  4<to.^^^ 

JE.  Menagii,  Amoenitates  Juris  Civilis.    Traj. 
1725. 

£.  Mercerii,  Conciliator.     Berol.  1722. 

E.  Otto,  de  Tutela  Viarum  Publicarum.     Traj. 
1731. 

E.  Otto,  de  JEdilibus  Coloniarurn  et  Municipio- 
rum.  Lips.  1732. 

E.  Otto,  Jurisprudentia  Symbolica  Traj.  1730. 

E.  Otto,  Papinianus,     L.  B.  1718. 

G.  Pauw,   Observationes  Juris  Civilis.    Hag. 
Com.  1743. 

J.  L.  E.  Putman,  Intejpretationes  et  Observa* 
tiones.     Lips.  1763. 

(1)  The  inquisitive  reader  will  find  much  curious  matter  in 
this  work.— (T.) 
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J.  L.  E.  PuTMAN,     Probabilia  Juris    Civilis.  Roman 
Lips.  1768.  ^''• 

J.  L.  E.  PuTMAN,  Adversaria  Juris  universi. 
Lips.  1775,  3  ro/. 

J.  L.  E.  PuTMAN,  Variorum  OpusctUorum  Syl- 
loge.     Lips.  1786. 

J.  C.  RucKER,  Dissertationesy  Observationes^  et 
Orationes,     L.  B.  1749. 

F.  Rygerbos,  Observationes  Juris  Romani. 
Amst.  1743. 

A.  ScHULTiNGii,  Notce  ad  Digesta  seu  Pan- 
dectas,  edente  N.  Smallenburo.  L.  B.  1804, 
bm.  1. 

A.  ScHULTiNGii,  NotiB  intit.D.  de  Verb.  Sign, 
d  de  Reg.  Jur.  edente  N.  Smallenburg.     L.  B. 

1799. 
C.  SiGONius,  de  antique  Jure  Populi  Romani. 

Lips.  1715,  2  vol. 

J.  VooRDA,  Interpretationes  et  Emendationes 
Juris  Romani.  Traj.  1735. 

J.  VooDRA,  Electa.     Traj.  1749- 

H.  G.  Van  Vryhof,  Observationes  Juris  Ci- 
vilis.  Amst.  1747. 

J.  O.  Westenberg,  de  Causis  Obligationum. 
Harder.  1704. 

A.  WiELiNG,  Jurisprudentia  restituta.    Amst. 

1727. 
A.WiELiNGfLectionesJuris  Civilis.  Traj.\740. 

In  duodecimo.   . 
C.  O.  a  BoECKELEN,  OpuscuUi.    L.  B.  \&JK 
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Roman  A.  DucK,  dc  usu  €t  auctorUatc  Juris  Civitis. 

Lips.  1676. 

J.  GoTHOFREDi,  MatiualcJuris.    L.  B.  1676. 

H.  Gbotii,  Florum  Sparsio.    Amst.  1643« 

C.  A.  RuPERTus,  ad  Enchiridion  Pompanii 
Franeq.  1696. 

J.  J.  WissENBACH,  de  Vtrborum  Sigmficatiane. 
Franeq.  1654. 

J.  J.  WissENBACH,  de  Regulis  Juris.  Franeq. 
1656. 

Sect.  V. 

Controver-  ^0  the  handling  of  disputed  or  controverted 
poinu  of  points  of  the  Roman  law,  the  commentaries  in 
genera]  above  referred  to  may  serve ;  but,  be- 
sides these,  there  are  several  special  treatises 
on  this  subject,  of  which  we  recommend  the 
following : 

C.  Van  Eck,  Theses  Juris  controversi.  L.  B. 
1775,  in  8vo. 

A.  ScHULTiNOii,  Theses  controversy.  L.  B. 
\738tin8vo. 

H.  Treutleri,  iSe/ecto  Disputationes.  Marp. 
1666,  in  ^to. 

R.  Bachovii,  Not(B  ad  Treutlerum.  Heidelb. 
1617,  Qml.in^to. 

H.  GiPHANii,  Antinomic  Juris  Civilis.  Franco/. 
1666  in  4^0. 

A.  Fachinei,  CantroversuB  Juris.  Col.  1660, 
in  Ato. 
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G.  A.  Struvii,   Evolutianes  Qmtroversiarum.  Conirover- 
francof.  1684,  in  4to,  *  jnt,  ^ 

A.ViNNii,    Selecta   Quastianes :  inter   ipsius.  ^*'^' 
Tract.  V.  supra  memoratos. 

£.  Bronchorst,  CenturiiB  Sex.  Franeq.  1695, 
in  8vo. 

S.  CoccEJi,  Jus  Civile  controversum.  Franco/. 
1740,  2  vol.  in  4io. 

A.  Merendje,  Controversia  Juris.  Brtixel. 
1745,  5  vol.  in  folio. 

C.  F.  Walchii,  LUroductio  in  Contraversias 
Juris  CiviUs.    Jena,  1791*  in  8vo. 

R.  ZodCHEi^  Quastiones  Juris  Civilis.  Lond. 
1682,  in  IQmo. 

Sect.  VI. 
With  respect    to  the  law  of  nature  and  of  Law  of 

,  ,     ,  ,  Nature 

nations,   it  would    be  very  easy  to   give    an  andof 
extensive  list  of  writers,  particularly  if  thereto 
we  add  that  of  the  different  European  states ; 
but  it  seems  sufficient  to  our  purpose  to  point 
out  the  following : 

H.  Grotius,  de  Jure  Belli  ac  Pacis,  cum  notis 
J.  F.  Gronovii,  et  J.  Barbeiracii.  Amst.  1720, 
in%vo. 

H.  Grotius,  cum  Commentario  H.  et  S.  db 
CoccEji.     Lauian.  1751,  5  vol.  in  4to. 

H.  Grotius,  le  Droit  de  la  Guerre  et  de  la 
Pai^e^parJ.  Barbeirac.  Leid.  1759,  2  vol.  in 
4to. 
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Law  of  S.  PuFENDORF,  dc  Jure  Natura  et  Gentium^ 

and  of        ex  editione  G.  Mascovii.     Franco/.  1759,  2  vol. 

Nations.        •     m  . 

in  4to. 

S.  PuFENDORF,  le  Drott  de  la  Nature  et  des 
Gem,  par  J.  Barbeirac.  Amst.  1734,  2  wL 
in  4fto. 

J.  ScHEFFERi,  Grotius  enucleattu.  Gron.  1771, 
in  8w. 

F.  W.  Pestel,  Fundamenta  Jurisprudentia  natu- 
rails.     L.  B.  1 788  in  8vo. 

J.  G.Heineccii,  Elementa  Juris  Natures  et  Gen- 
tium.    Hal.  1 758,  in  Svo. 

P.  R.  ViTRiARii,  Institutioncs  Juris  Natura  et 
Gentium.     L.B.  1749,  inSvo. 

R.  Cumberland,  Loir  de  la  Nature,  par  J. 
Barbeirac.     Leid.  1 757,  in  4to. 

C.  WoLFFii,  Jus  Naturae.  Franco/.  1740, 
8  vol.  in  4ito. 

C.  WoLFFu,  Jus  Gentium.  Hal.  Magd.  1749> 
in  4fto.  . 

C.  WoLFFii,  Institution  du  Droit  de  la  Nature 
et  des  GenSf  par  E.  Luzac.     Leid.  1772,  in  4fto. 

E.  Ottonis,  Notitia  prcecipuarum  Europce  Re- 
rum  publicarum.     Trqj.  1739,  in  8vo. 

De  Vattel,  le  Droit  des  Gens.  Leid.  1758, 
in  4fto. 

Montesquieu,  de  r Esprit  des  Loijc.  Genev. 
1753,  3  volSf  in  8vo. 

G.  Filangieri,  la  Science  de  la  Legislation. 
Paris  an  VIL  'Tvol.  in  8vo. 


INTRODUCTION.  41 

G.  NoEST,  algemem  Staats^recht.   Amst.  175S,  Linrof 

Sect.  VII. 

Scarcely  any  of  the  old  writers  on  criminal  law  Criminal 
deserve  our  notice.  They  contain,  for  the  most 
part,  a  mass  of  observations  which  rather  serve 
to  darken  than  illustrate  the  subject  \  and  almost 
all  of  them  betray  the  inferior  civilization  of 
the  time  in  which  they  wrote.  Since,  now  the 
subject  of  crimes  and  punishments  is  beginning 
to  be  treated  with  more  philosophy  and  know- 
ledge of  mankind,  it  has  taken  quite  a  different 
form,  and  in  such  a  view  of  this  most  important 
part  of  the  law,  it  will  be  sufficient  to  give,  the 
following  list : 

A.  Matth^us,  de  Criminibus.  Amst.  I66I, 
inAto. 

B.  Carpzovii  Practica  rerum  Criminalium,  cum 
(jbtcrvatiofdbus  J.  S.  F.  Bohmeri.  Franco/.  1758, 
ivoL  infol. 

D.  Clasenius,  in  Constitutiones  Criminaks 
Caroli  V.     Franco/.  1693,  in  4to. 

J.  S.  F.  BoEHMERi,  Meditationes  in  Constitu- 
tionem  Criminalem  Carolinam.  Hal.  Magd.  1774, 
inAto. 

J.  S.  F.  BoEHMERi,  Elementa  Jurisprudentice 
Criminalis.     Hal.  1774,  in  6vo^ 

C.  J.  Heils,  Judejr  et  Defensor  in  processu  in^ 
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Criminal  quisitwHUf  seu  TractatHs  Criminalis  Theordico- 
Practicus.     Hildb.  I768,  in  4fto. 

J.  L.  Banniza,  Delineatio  Juris  Crimifialis. 
Oenip.  1773,  2  vols,  in  8vo. 

D.  H.  Kemmerich,  Synopsis  Juris  Criminalis 
Pisis.  1768,  in  8vo. 

C.  F.  G.  Meisteh,  Principia  Juris  Criminalis. 
Lips.  1781,m  8vo. 

J»  L.  £•  PuTMAN,  Elementa  Juris  Criminalis. 
Lips.  1779,  in  Svo. 

De  BeccariA)  Traits  des  Dilits  et  des  Peinesi 
Amst.  1766*  i^  Sw. 

£•  C.  Wieland,  Geist  der  Peinlichen  Gesetze 
Leipz.  1783,  2  77/e/fe,  in  Svo. 

J.  C.  E.  Von  Quistorp,  Grunds'dtze  des  DeuL 
schen  Peinlichen  Rechts.  Rost.  1792,  2  Thetkf 
in  Svo. 

N.  Grolman,  Grunds'dtze  des  Criinitmlrechts 
Wissenschaft.  Giess.  1798. 

N.  Grolman*  Bibliothek  fur  die  Peinliche 
RechtS'Wissenschafi  und  Gesetzkunde.  Herb.  1798. 
Theile. 

Section  VIIL 

Canon  To  apply  one's  self  specially  to  acquire  the 

'^"  knowledge  of  this  law,  would  be  a  study  of  it- 

self, and  is  not  exactly  necessary  for  a  lawyer  \ 
but  to  be  entirely  ignorant  of  it,  would  be  ^ 
great  defect  in  his  education.     It  is,  therefore, 
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best  to  take  a  middle  course,  for  which  purpose  Canon 
the  following  books  may  serve  v  ^' 

Corpus  Juris  Canonici,  ex  editione  J.  H.  Boeh. 
MERi.     Hal.  Magd.  1747,  in  Ato. 

J.  F.  GiBERT,  Corpus  Juris  Canonici^  per 
regulas  naturaU  ordine  digestas.  Lugd.  1737, 
3  voL  infol. 

J.  i  Costa,  Cofnmentarii  in  Decretaks  Gre- 
garii  IX.     Paris  I676,  in  Ato. 

C.  RiTTERSHUSii,  Differentia  Juris  Civilis  et 
Canonici.    Argent.  16^8,  in  Ato. 

J.  F.  BocKELMAN,  de  differentiis  Juris  Civilis^ 
Canamci  et  Hodiemiy  cum  not  is  E.  Ottonis. 
TraJ.  1737,  in  8vo. 

J.  H.  BoEHMERi  Jus  Ecclesiasticufn  Protestan- 
tium.     Hal.  I72O,  5  vol.  in  4/o. 

J.  H.  BoEHMERi,  Institutiones  Juris  Canonici. 
Hal.  1760,  in  8vo. 

G.  Von  Mastricht,  Historia  Juris  Eccksias- 
tici.     Amst.  l6S6,inSvo. 

Sect.  IX. 

It  now  remains  to  notice  the  modern  law  and  Modern 
practice.     According  to  the  view  with  which 
we  have  proceeded  throughout  this  work,  we 
understand  thereby  the  law  of  Holland  and  the 
practice  of  the  courts. 

With  respect  to  this  law,  besides  the  Com- 
mentary of  Voet  above  mentioned,  we  may 
make  use  of  the  following  works  : 
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Latin. 


Modern  S.  Van  Leeuwen,  Cetisura  Forensis,  ex  editione 

G.  DE  Haas.     Z.  B.  1741,  infol. 

S.  4  Groenewegen,  de  Legibus  abrogatis. 
Amst.  1 669,  in  Ato. 

C.  R.  Ab  Oosterga,  Censura  Belgica  ad  Pan. 
dectas.     Traj.  166 1,  2  vol.  in  4to, 

C.  R.  Ab  Oosterga,  Censura  Belgica  ad  Co- 
diceni.     Trqj.  1666,  in  Ato. 

C.  R.  Ab  Oosterga,  Censura  Belgica  ad  Itisti- 
tutiones.     Trqj.  1 648,  in  8vo. 

P.  VoET,  Commentarius  ad  Institutiones.  Go- 
rinch.  1668,  2  vol.  in  4fto. 

P.  GvDEJjiiivSjdeJurenovissimo.  Arnh.  l66l, 
in  4ito. 

F.  Zypjei,  Notitia  Juris  Belgici.  Antw.  1640, 
in  Ato. 

H.  J.  Arntzenii.  Institutiones  Juris  Belgici 
Civilis.     Gron.  1783,  3  vol.  in  8vo. 

D.  G.  Van  Der  Keessel,  Thesis  selectee  Juris 
Hollandici  et  Zeelandici.    L.  B.  1800,  in  Ato. 

Dutch. 

Among  these,  in  the  first  place,  must  be 
ranked  the  statutes  or  placaats  of  the  land. 

So  far  as  these  refer  to  the  time  of  the 
government  of  the  Earls  of  Holland,  we  con- 
sult 

F.  Van  Mieris,  Gi^oot  Chartei^bock  dei'  Graa* 
ven  van  Holland,     Leid.  1753.  4  Deelen,  in  fol. 
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And  for  the  laws  made  during  the  govern-  Modern 
ment  of  the  States  General,  ^^'^' 

Cau  en  ScHEtTus,  Placaat-Boek  vande  Staaten 
Generaal,  van  Holland,  en  van  Zeeland,  9  Deekn : 
als  mede  het  Generaal  Register,  door  J.  Van  der 
Linden.  V  Hage  1648—1770,  et  Amst.  1797, 
infoL 

The  revolution  of  1795,  and  the  changes 
which  followed,  have  given  birth  to  various 
laws,  which  are  to  be  found  in 

Verzameling  van  Publicatien  voor  de  Ingeze- 
tenen  der  Bataafsche  Republiek.  Leijd.  1796, 
18  Deelen,  in  %vo. 

The  subsequent  statutes  must  be  collected, 
from  time  to  time,  as  they  are  published. 

Besides  the  general  law  of  the  land,  the  local 
laws  or  ordinances  of  the  different  provinces 
and  districts  must  be  attended  to,  which  are 
sufficiently  known,  without  requiring  a  place 
here. 

In  the  study  of  the  modern  law,  or  law  of 
Holland,  we  must  also  use  the  following 
works : 

H.  DE  Groot,  Inleiding  tot  de  Hollandsche 
Rechtsgeleerdheid.    Amst.  1738,  in  Ato. 

H.  DB  Groot,  met  Aanteekeningen  van  W. 
ScHORER.     Middelb.  IJ&l*  i^^  4/o. 

Regtsgeleerde  Observation  over  de  Inleiding 
tan  H.  DE  Groot. '^  Hage  1777*  4  Deelen,  in 
8tt>. 
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Modern  S.  VAN  Leeuwen,  Roomsch- Holland sch  Regt. 

Law  , 

met  Aanteekeningen  van  C  W.  Decker.  Amst. 
I78O,  ia  Deelen,  in  Ato. 

S.  Van  I^euwen,  Practijk  der  Notarissen. 
Rott.  1742,  2  Deelen,  in  Svo. 

U.  Huber,  Hedendaagsche  Regtsgeleerdheid. 
Amst.  1726,  in  4<to. 

G.  VAN  Wassbnaar,  Practijk  Judicieel  en  No- 
tariaal.     Utr.  17*6,  2  Deelen,  in  4to. 

E.  VAN  ZuRCK,  Codej*  BatavuSy  met  de  wr- 
meerderingen  van  P.  van  der  Schelling.  Leid. 
1764,  in  4to. 

A.  Lybrechts,  Redeneerend  Vertoog  en  Prac- 
tffk  over  V  Notaris-Ambt :  met  de  Aanmerkingen. 
Amst.  I78O,  4  Deelin,  in  4to. 

J.  ScHOOLHOUDER,  Oeffenschool  der  Notari^- 
rissen.     's  Hage  1750,  in  Svo. 

Sect.  X. 
Writers  on       FoF  further  assistance   in  the  study  of  the 

particular  j  i  .     .  , 

branches  uiodem  law,  it  IS  Very  necessary  to  consult  the 
prudence.  ™ost  approved  works  of  those  who  have  written 
on  special  parts  of  this  law,  as  relating  more 
particularly  to  our  present  customs.  It  is  not 
possible  to  give  a  perfect  list  of  these :  every 
one  has  his  own  opinion  on  this  subject,  and  I 
shall  therefore  content  myself  with  the  follow- 
mgy,  as  most  necessary. 
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Latin.  Writen  on 

A.    Fabeb,    de    Erroribus    Pragmaticarum.  Cl^eS' 
Lugd.  1658,  2  vol.  infoL  ^f-'l'"'" 

A.  Peckii,  Oftra  Omnia.    Antv.  1666,  in/oi. 

M.  A.  Galyanus,  de  Usiffhictu.  Genev.  I676, 
inAto. 

P.  MoNTANus,  de  Jure  Tutelarum.  Hag.  Com. 
1656,  in  4to. 

H.  Felicius,  de  Sociitate.  Gorinch.  1666,  in 
Ato. 

T.  M.  DE  Escobar,  de  Ratiociniis  Administra- 
torum.     Franco/.  1618,  in  Ato. 

A.  VAN  Wezel,  Opera  Omnia,  Amst.  I7OI, 
in  Ato. 

H.  Brouwsr,  de  Jure  Connubiorum.  Delph. 
1714,  tn  4/0. 

C.  Rodenburg,  dl^  Jure  Conjugum.  TrcQ. 
1653,  iii  Ato. 

J.  Chbistenius,  tife  «/i/re  Matrinumii.  Har* 
derw.  1651,  m  l^mo. 

A.  MATTHiEUs,  e/e  Auctionibus.  Traj.  1653, 
tn4to. 

A.  Matthjeus,  de  Probationibus.  Gron.  1739, 

A.    Matthjeus,  Paroemue.     Traj.  I667,  in 

J.  A  SoMBREN,  de  Jure  Novercarum.  Traj. 
1668,  in  9^vo. 

J.  A  SoMEREN,  de  Reprasentatione.  Traj. 
1676,  i«  8vo. 
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Wrjters  on       p.  Verryn,  fife  Emptiotie  ct  VendUiofie.     A  inst. 

particular         r%   r%    * 
branches        1676,  in  8V0. 

pradenoe.         J-  VoET,  fife  Rebus  Mobilibus  et  Immobilibus. 
Traj.  1666,  in  8t;o. 

J.  VoET,  de  Familia  Erciscunda.  Traj.  1674, 
in  %vo. 

Further  to  become  acquainted  with  the  best 
German  works  on  law,  the  following  will  by 
experience  be  found  useful : — 

J.  E.  J.  MuLLER,  Promptuarium  Juris  Novum. 
Lips.  1792,  7  w'*  in  4/0. 

Dutch. 

P.  BoRT,  Werken.     Leid.  1731,  infol. 

F.  BoRT,  nagelate  Werken.     Utr.  1745,  infoL 

Verhandelingen  van  't  Genoodschap  pro  exco^ 
lendo  Jure  Pa  trio.  Gron.  1773,  4  Deeleti,  in 
8vo. 

P.  Peckius,  Verhandeling  van  het  hand-op- 
leggen,  met  de  Aanteekemngen  van  S.  van  Lbeu- 
WEN.     Amst.  1693,  in  Ato. 

J.  Cos,  Regtsgeleerde  Verhandelingen,  's  Hage 
1733,  in  Svo. 

H.  van  der  Vorm,  Verhandeling  van  het  Ver- 
sterf-rechty  vermeerderd  door  V.  J.  Blondeel. 
Amst.  1774,  in  Svo. 

R.  J.  Pothier,  Verhandeling  van  het  Wissel- 
recht.     Leid.  1801,  in  Svo. 

R.  J.  Pothier,  Verhandeling  van  Itet  Recht  om- 
trent  Societeiten  of  Coinpagnieschappen,  Ibid. 
1802,  in  Svo. 
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R.  J.  PoTHiER,    Verhandeling    van    Legaten.  Writer*  on 
Ibid.  1803.  in  Svo.  C:chlr 

R.  J.  PoTHiER,   Verhandeling;  van  Contracten  ^  ^i""*" 

^  prudence. 

en  andere  Verbintenissen.  Ibid.  1804,  2  Deelen, 
in  8t»/*^ 

B.  VooRDA,  de  CrinUneele  Ordomtantten^  met 
Aanmerkingen.     Leid.  1792,  in  4 to. 

G.  Feltman,  Aanmerkingen  over  den  Artikel- 
brief,     's  Hage  171 6,  in  Svo. 

We  should  further  add  here,  the  best  writers 
on  commerce,  maritime  law,  and  bills  of  ex- 
change ;  but  as  these  are  named  in  our  notes 
on  the  fourth  book  of  this  work,  we  refer  the 
reader  there. 

Sect.  XI. 

The  studying  of  the  printed  opinions  of  the  ^,  ^j, 
most  celebrated  Dutch  lawyers  on  cases  sub-  nioni  and 
mitted  to  them,  and  the  decisions  of  the  courts, 
is  of  the  highest  importance.    With  respect  to 
the  priated  opinions,  we  may  use  the  following 
collections : 

HoUandsche  Consultatten^  met  het  Amster- 
drnnsch  derde  Deely  en  Kort.  Begrip.  Rott.  1661, 
8  Deelen,  in  Ato. 


(I )  These  works  of  the  incomparable  Pothier  I  translated  with 
pot  advantage  to  myself,  and  they  were  favourably  received  by 
tk  public.  I  intend  also  to  present  to  my  country  a  translation 
^\in  work  on  maritime  law. 
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Legal  Opi-  Vervolg  op  dc  Hollandsche  Conmltatien.  Amsi. 
g^«°i    1780,  2  Deelen,  in  4to. 

G.  D£  Haas,  nieuwe  Hollandsche  Cansultatitn. 
V  Hage  1741,  in  8vo. 

J.  Van  den  Brrg,  Nederlandsch  Advis-hoek. 
Campen  I78I,  4  Deekn,  in  Ato. 

C.  Van  deb  Kop,  nieutp  Nederlandsch  Advis- 
bock,    ^s  Hage  1769,  2  Deekn,  in  Ato. 

Utrechtsche  Constdtatien,  met  het  Kort  Be- 
grip.     Utr.  I676,  4  Deelen,  in  4/o. 

Nassau  la  Lecq,  Algemeen  Register  op  de 
Consultatien.     Utr.  1778>  2  Deelen^  in  Ato. 

J.  M.  Barbls,  Crimineele  Adviesen.  Amst. 
1778,  in  Ato. 

J.  M.  Barels,  Adviesen  over  den  Koophandel 
en  Zeevaart.     Amst.  I78O,  2  Deelen,  in  Ato. 

With  respect  to  the  printed  decisions  and 
decrees,  the  following  are  useful : 

A.  Fabri,  Codea^  Sabaudicus.    Lugd.  1649,  in 

fol. 

P.  Christin^i,  Decisiones.  Antv.  I67I, 
6  torn,  in  fol. 

C.  Neostadii,  Decisiones  utriusque  Hollandia 
Curite.     Hag.  Com.  1667,  in  Ato. 

J.  CoREN,  Observationes  et  ConsiUa.  Amst. 
1661,  in  Ato. 

C.  Van  Bynkershoek,  Qiuestiones  Juris  pri- 
vati.    L.  B.  1744,  in  Ato. 

J.  LoENius,  Decisien  en  Observatien^  door 
T.  BoEL.     Rott.  1755,  in  Ato. 
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DecUSin  en  Besolutten  van  den  Have  van  Hoi-  f€«^  Opi« 
land,    's  Hage  1751,  in  Ato.  ^^a^um. 

J.  Van  der  Linden's  Colkction  of  the  most 
important  Decisions  of  the  Courts  of  Holland. 
Ldd.  1803,  Ut  vol.  in  8w/*> 

J.  A  Sande,  Bedstones  Frisica.  Amst.  1698, 
iH4to. 

Z.  HuBERi,  Observatioms  rerum  Judicatarum. 
Leov.  1723,  9voL  in  Ato. 

Z.  HuBERi,  CasM  enuekati.  Eraneq.  1712, 
mAto. 

S.  Beucker,  Decisiones  Suprenue  IHsiorum 
Curia.    Leov.  1782,  in  Ato. 

H.  Radelant,  Dedsiones  CuriiB  Trajectina. 
Traj.  1637,  in  Ato. 

P.  Stock  MANS,  Decisiones  Curia  Brabantia. 
Brux.  1670y  in  Ato. 

G.  p£  Wynants,  .  SuprenuB  Curia  Brabantia 
Dedsiones.    Bfusd.  1744,  infol. 


Sect.  XII. 

We  DOW  come. to  the  conclusion  of  the  Intro-  PfttcUcc. 
daction,  vie.  to  the  theoretical  knowledge  of  the 


(1)  I  should  long  since  have  given  a  second  volume  of  this 
VDik,  had  certain  promises  of  furnishing  me  with  the  loan  of 
the  papers  in  some  old  causes  been  better  fulfilled. 

I  again,  therefore,  invite  this  assistance ;  and  the  public  may 
rely  on  my  difigenoeto  advance  this  work. 

e2 
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Piactice.    practice^  which  may  be  sufficiently   acquired 
from  the  following  books  :* 

J.  Van  der  Linden,  Verhandeling  over  de 
Judkieele  Practyk.  Leid.  1794,  2  Deelen,  in 
8vo. 

P.  Merula,  Manier  van  Procedeeren,  met  de 
vermeerderingen  van  D.  Lulius  et  J.  Van  dee 
Linden.    Leid.  1781>  2  Deelen,  in  4fto. 

W.  DE  Groot,  Inleiding  tot  de  Practijk. 
's  Hage  I667,  in  4to. — Tliis  is  also  in  Latin, 
under  the  title  of  G.  Grotii,  Isagoge  ad  Praxin 
Fori  Batavici,  cum  notis  A.  de  Pape.  L.  B.  1694, 
in  4to. 

W.  Van  Alfkev,  '  Papegaijy  of  Formulier-- 
Boek.     Utr.  1740,  2  Deelen^  in  Ato. 


•  To  translate  the  titles  of  these  hooks,  would  he  useless  to 
the  English  reader,  as  there  are  no  translations  of  the  books 
themselves.  Those,  therefore,  who  wish  to  practice  as  advo* 
cates  in  the  Dutch  ceded  colonies,  or  to  hold  judicial  appoint- 
ments there,  must  see  the  indispensable  necessity  of  acquiring  a 
knowledge  of  this  language,  unless  they  are  prepared  to  be 
stopped,  in  limine^  on  points  of  practice:  but  the  translator 
roust  say,  that  the  first  book  named.  Van  der  Lindeirs  Treatise 
on  the  Judicial  Practice,  is  the  most  useful,  as  well  as  the  most 
modem  book  on  the  subject,  and  of  undisputed  authority  in  the 
Dutch  colonies.  The  same  author*s  Kort  Begrip,  or  Manual, 
will  also  be  found  very  useful ;  and  the  Inleiding,  or  Introduc- 
tion of  W.  de  Groot  to  the  Practice  of  the  Courts,  is  a  book, 
the  study  of  which,  although  written  in  old  Dutch,  will  amply 
recompense  the  labour  of  perusal ;  but  the  translator  has  never 
been  so  fortunate  as  to  meet  with  the  Latin  edition.— T. 
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P.  Vromans,  de  Foro  competently  door  H.  Van  Pncdce. 
MiDDELLAND.     Ldjd.  1722,  in  Ato. 

Manier  van  Procedeeren  voor  den  Hove  van 
Holland.     V  Hage  1729,  in  8vo. 

S.  Van  Leeuwen,  Manier  van  Procedeeren 
in  Civiele  en  Crimineek  zaaken.  Amst.  I72I,  in 
%vo. 

To  these,  also,  are  to  be  added  the  instruc- 
tions and  regulations  of  the  court  of  Holland ; 
also  the  ordinances  and  manner  of  proceeding 
in  difierent  towns.  We  have  but  few  works  in 
the  Latin  tongue  on  practice  which  are  useful, 
except  the  "  Observationes  Practicae"  of 
A.  Gail,  and  perhaps  a  few  others. 

This,  then,  is  the  plan  for  a  lawyer's  library. 
It  might  certainly  be  extended  by  the  addition 
of  several  valuable  works ;  but  my  object  was  to 
give  a  select  library,  and  the  person  who  pos- 
sesses this,  and  understands  how  to  make  a 
good  use  of  it,  will  be  sufficiently  capable,  of 
himself,  without  my  instructions,  to  enlarge 
aod  improve  it,  as  he  may  deem  necessary. 


INSTITUTES 


Of  THS 


LAWS  OF  HOLLAND. 


BOOK  I. 

OF  CIVIL  JURISPRUDENCE. 


CHAPTER  L 
On  Lam  in  General. 

Sect.  I. 

Jurispmdence  is  that  science  which  teaches  junspru- 
us  what  is  just  or  unjust/^^  ^®°^ 

Sect.  IL 
Justice  and  Injustice  are  measured  by  the  Justice^ 

(1)  Justi  atque  injusti  BcieDtia,  Sect  1.  Instit.  L.  10.  Sect,  2. 
t  de  JveL  et  Jure. 
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Justice  agreement  or  disagreement  of  any  act  with  the 
law/^> 

Sect.  III. 
DiviMonof       That  which  is  just  and  rights  is  commonly 

I^w  or 

Justice  divided  into  the  right  or  Law  of  Nature,  which 
includes  all  those  duties  both  perfect  and  im- 
perfect, which  natural  reason  teaches  us  must 
be  studied,  to  the  advancement  of  our  own 
happiness  and  that  of  others.^^^ 

The  right  or  Law  of  Nations^  which  contains 
those  laws  or  duties  which  one  nation  is  accus* 
tomed  to  observe  towards  another ;  for  example, 
the  right  of  war,  concerning  treaties,  &c/*^ 

And  lastly,  the  Municipal  Law,  containing 
the  laws  which  the  sovereign  legislative  power 
of  any  state  has  ordained  and  published.^^^ 

(1)  L.  1.  Sect  1.  ff.  de  Just,  et  Jur.  Grotius's  Introduction 
to  the  Law  of  Holland,  (De  Groot  Inleid)  Book  I.  Cap.  1. 
Sect  3.  et  seqq. 

(2)  Besides  the  works  of  Grotius,  Puffendorf,  and  others,  we 
must  strongly  recommend  the  work  of  Professor  Pestel,  in  fun- 
dam  Jurispnid.  natur.  An  entirely  new,  revised,  and  improved 
edition  of  this  Work  is  now  in  the  press,  which  it  is  to  be  hoped 
the  venerable  and  learned  author  may  live  to  complete. 

(3)  Those  who  wish  to  study  carefully  the  nature  of  the  dif- 
ferent forms  of  government,  and  the  duties  of  nations  to  them- 
selves and  each  other,  may  consult  besides  Grotius,  Puffendorf, 
and  other  writers  on  International  Law,  Le  Droit  des  Gens,  par 
Vatlel,  in  4to. 

(4)  Sect.  1.  Inst,  de  J.  N.  G.  and  C.  That  the  Laws  ought 
to  be  brought  by  promulgation  to  the  knowledge  of  the  people^ 
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SlDce  it  is  not  the  object  of  this  work  either  Diviwon  of 
to  go  into  the  extensive  subject  of  all  these  justice 
duties,  or  a  course  of  International  Law,  we 
shall  confine  ourselves,  simply,  to  the  third  sort: 
The  Municipal  Law. 

Sect.  TV. 

Wlien  we  are  to  answer  the  question,  con-  What 
ceming  what  is  the  law  in  the  case?  we  must  tobeob- 
first  inquire,  whether  there  is  any  general  law  J^JJ^Jl 
of  the  land,  respecting  it^  or  any  local  ordinance 
or  regulation,  which  has  the  force  of  law,  or 
any  established  custom.^^^     On  failure  of  these, 
the  Botnan  Law,  as  a  model  of  wisdom  and 
justice,^*^  is    called   in   to    supply   the    casus 
cmissusS^^ 

The  States  of  Holland  in  their  resolution  of 
the  25th  of  May,  1735,  express  themselves  very 
clearly  on  this  head,  in  the  following  words :      ' 

«  That  the  Court  (i.  e.  of  Holland,)  like  all 

m  Older  to  have  a  binding  force,  is  too  clear  to  admit  of  doubt 
Voet  ad  tit  ff.  de  legib.  No.  9  and  10.  How  far,  however,  a 
leaolution  of  the  States  which  has  not  been  published  ought  to 
lave  the  force  of  law  we  have  considered  in  our  notes  on  Meni- 
la'i  Man.  van  Proced.  B,  1.  Tit  4.  Cap.  5.  Sect  \.  Vol.  1. 
p.  69. 

(1)  V.  D.  Keessel.  Thes.  Jur.  Holl.  et  Zeel.  Th.  7. 

(2)  De  Groot  Inleid.  B.  1.  D.  2.  Sect  22.  No.  26. 

(3)  Concerning  the  time  and  the  way  in  which  the  law  was 
admitted  into  Holland,  See  U.  Fagel  and  J.  C*  Van  Der  Uoop« 
Dissert  de  usu  Juris  Romani  in  HoUandia  (Hag.  1779)  and  J.  P. 
Vaa  de  Spiegel,  0<»rspr.  de  Vaderl.  R^en,  Cap.  2  and  3. 
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Wh^        other  tribunals  in  the  Provinces  of  Holland  and 

tobeoih     West  Friesland,  roust  do  justice  according  to 

iWknS     *^®  ^*^®  ^^^  ordinances  of  the  land,  and  also 

according  to  the  privileges  and  old  established 

customs  and  usages^  and  in  failure  of  these, 

according  to  the  Written  Law.^'^^^* 

The  use  of  the  laws  of  neighbouring  states, 
in  a  casus  omissus,  is  another  means  which,  al- 
though not  to  be  entirely  rejected,  must  how- 
ever be  resorted  to  with  the  greatest  caution : 
and  never  but  in  those  cases  in  which  we  are 
perfectly  satisfied  that  the  analogy  of  the  law  of 
the  neighbouring  state  agrees  in  this  point  with 
our  own/*^ 

In  some  cases,  also,  the  Canon  Law  is  of 
use,  namely,  when  the  case  in  question  takes  ita 
origin  from  this  law,  as  the  separation  a  mensd 
et  thoroy  and  the  Uke/*^ 

Sect-  V. 

Binding  Among  the  laws  which  are  first  to  be  con- 

Stototes.     sidered,  are  Local  Ordinances  and  Customs.     It 

(1)  See  the  Groot  Placaat,  or  Statute  Book,  D.  7.  p.  964. 

(2)  V.  D  Keessel,  Thes.  Jur.  Holl.  et  Zeel.  Th.  13. 

(3)  v.  D.  Spiegel,  Oorspr.  der  Vaderl.  Regten,  pag.  110  et 
seqq.  V.  D.  Keessel,  Thes.  25. 


# 


By  the  Written  Law,  or  Jus  scriptunij  is  always  understood 
on  die  Ccmtinent,  the  Roman  Law,  and  it  is  very  necessary  to 
hear  this  in  mind  throu^iout  the  work. — T. 
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is  beyond  dispute  that  these  bind  all  those  that  Ending 
live  at  the  place,  or  reside  there  for  a  time,  or  gj^l^, 
possess  immoveable  property  there. 

But  have  these,  it  may  be  asked,  a  bind- 
ing force  on  legislators  and  judges  in  other 
places? 

This  is  a  very  difficult  point  of  law,  and  it 
may  here  be  sufficient  to  observe,  that  although, 
according  to  the  strictness  of  law,  properly 
speaking,  no  statutes  are  in  force  out  of  the 
jurisdiction^   yet    the    mutual  and    reciprocal 
comi^  of  neighbouring  states  has  established  it 
as  an  almost  universal  rule,  that  with  respect  to 
the"  acts  or  contracts   of   persons   who  have 
observed  the  forms  required  by  the  law  of  their 
own  domicle,  these  are  determined  on  accord- 
ing to  those  laws,  although  the  special  law  oi 
the  place  where  these  contracts  or  deeds  are  to 
be  interpreted  or  acted  upon,  may  require  other 
fonns.  For  example — a  will  made  according  to 
the  law  of  the  place  of  the  domicile  of  the  tes- 
tator, is  valid  every  where ;   the  community  of 
goods  introduced  between  married  parties,  ac- 
CQiiding  to  the  law  of  Holland  remains  in  force, 
t&ough  they  may  hereafter  change  their  domi- 
cile to  a  place  where  this  community  does  not 
exist.^*^ 

(1)  With  respect  to  the  force  of  statutes,  especially  in  the 
ooofiict  of  them,  see  P.  Voet,  Tract,  de  Statut.    J.  Voet,  ad  tit. 
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Sect.  VI. 

Interpret         The  interpretation  of  laws  is  of  three  kinds  ; 

LaJJ*"^  Ist.  That  which  is  given  by  the  legislator 

himself.* 

2d.  That  which  is  given  by  use — ^for  exam- 
ple, by  an  uniform  series  of  decisions  by  which 
this  or  that  explication  is  given  to  a  law. 

3d.  By  the  conception  or  opinion  of  lawyers ; 
for  though  the  opinion  of  the  latter  have  of 
themselves  no  authority  in  law,  yet  their  expla- 
nations may  sometimes  be  applied  with  advan- 
tage to  the  case,  provided  the  rules  of  sound 
interpretation  have  not  been  overlooked,  of 
which  the  principal  are  as  follows  : 

1st.  The  first  and  chief  rule  in  all  interpre- 
tations is  thus;  to  follow  the   true  sense  and 

ff.  de  const  Princ.  part  2.  de  Statut.     V.  D.  Keessel.  Thes. 
27—44. 

(See  also  Treatise  of  the  Translator  on  this  subject  prefixed  to 
the  case  of  Odwin  and  Forbes,  published  by  S.  Sweet,  3,  Chan- 
cery Lane,  8vo.  1823.) 


*  This,  in  English  Acts  of  Parliament,  is  generally  to  be 
sought  for  in  the  Preamble,  which  by  declaring  the  object  of 
the  Legislator  in  passing  the  Act  in  question,  is  a  great  guide  to 
his  true  meaning  and  intention  in  obscure  clauses. 

The  History  also  of  the  particular  period  at  which  the  Act 
was  passed,  may  be  useful,  as  tending  to  shew  more  clearly 
what  gave  occasion  to  it ;  as,  for  example,  that  of  the  Riot 
Act,  1,  Geo.  1.  C.  5. — T. 
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signification  of  the  words,   and  not  to  depart  interpre- 
from  it  when  the  words  are  clear/*^  Ltwt 

2d.  In  the  interpretation  of  any  point  of  law, 
we  must,  before  all  things,  attend  to  the  source 
from  whence  this  law  is  derived;  for  example,  in 
questions  on  wills,  recourse  should  be  had  to 
die  Roman  law,  which  is  followed  on  this  head  ; 
but  to  follow  the  same  track  in  a  question  on 
the  community  of  goods,  which  is  entirely 
unknown  to  the  Roman  law,  and  is  of  Dutch 
origin,  would  be  quite  absurd/*^ 

Sd.  When  the  words  of  the  law  are  doubtful, 
we  must  follow  the  object  or  intention  of  the 
law. 

All  the  separate  clauses  of  the  law  must  be 
compared  ^^^  with  each  other,  and  one  clause  ex- 
plained by  the  other/*^  The  declaration  of  the 
l^islator  in  a  similar  case,^^^  or  custom  and 
usage,^^^  or  that  opinion  or  meaning  which  is 


(1)  See  J.  H.  Boehmer  de  Interpretationis  Grammatica  fatts 
eC  mu  yario  in  Jure  Romano,  in  Exerc.  ad  ff.  Tom.  1,  Exerc.  3, 
pasr.  22,  seqq. :  and,  above  all,  the  excellent  work  of  C.  H. 
Eckhard,  Hermeneutica  Juris,  cum  not«    C.  F.  Walchti.   (Lips. 

1779). 

(2)  V.  D.  Reessel.    Thess.  9  and  1 0. 

(3)  L.  24.  ff.  de  legib. 

(4)  L.  26.     L.  27.    L.  28.  ff.  de  legib. 

(5)  L.  ult.  C.  de  legib. 

(6)  L.  37.    L.  38.  ff.  de  legib. 
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interpre-     most    favourable  to  equity /^^  may  be   found 

tattoo  of  /»  I 

Laws.  useful. 

Also  the  consideration  of  the  consequences 
which  would  flow  from  the  one  or  other  inters 
pretation,  is  very  frequently  of  great  use.^*^ 

4th.  We  may  sometimes  also*  extend  the  ap- 
plication of  a  law  to  similar  cases,  on  the 
ground  of  a  perfect  similarity  of  principle, 
which  is  termed  the  extensive  interpretation  of  the 
law.^^> 

5th.  In  other  cases^  again,  the  interpretation 
must  be  restrictive^  especially  when  any  thing 
is  contained  in  the  law,  contrary  to  the  general 
rules  of  law,  because  of  some  special  necessity 
in  a  particular  case  ;^*^  or  when  it  clearly  appears 
that  the  motives  which  have  induced  the  legis- 
lator to  depart  from  the  general  rules,  do  not 
extend  to  the  particular  case  in  question,  though 
it  otherwise  might  seem  to  come  within  the 
words  of  the  law.^*^ 


(1)  L.  18.    L.  19.  fif.  de  legib.    L.  5(?.    L.  168.    L.  192. 
Sect.  1.  £f.  de  Reg.  Jtur.    L.  47«  ff.  de  obi.  et  act. 

(2)  L.  22.  fif.  de  legib. 

(3)L.  10.    L.  11.    L.  12.    L.  13.    L.  29.    L.  30.  iff.  de 
l^b.    L.  5.  C.  eod. 

(4)  L.  14.    L.  16.    L.  39.  fif.  de  legib.    L.  141.    L.  162. 
fif.  de  Reg.  Jur. 

(5)  L.  25.  ff.  de  legib.    L.  6.  C.  eod.    See  also,   on  this 
head,  Pothier,  in  Pand.  Justin,  id  tit.  ff.  de  legib.  Art  4. 
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Sect.  VII. 


Besides  the  written,  or  statute  law,  there  are  CiMtom 
also  unwritten  laws.     These  tire  noticed  before  ""^^"^ 
(Sect  iv.)»  under  the  name  of  good  and  lawful 
customs;   such   have  always  prevailed  of  old 
times  in  this  land,  and  had  the  force  of  law.^^^ 

Notwithstanding  which  there  are  some  rules 
concerning  these  to  be  observed. 

Ist.  The  custom  must  be  founded  on  good 
reason,  otherwise  it  is  justly  regarded  as  a  cor- 
ruption, which,  so  far  from  possessing  the  force 
of  law,  must  be  rejected/*^ 

2d.  It  must  be  properly  proved,  i.  e.  by  a 
crowd  or  number  of  witnesses;  by  an  un- 
broken series  of  decisions  on  the  custom  in 
question,  &c/^^ 

A  custom  *  clothed  with  these  requisites,  is 
not  only  of  force  in  cases  wherein  the  written 


(1)  v.  D.  Spiegel,  Oorspr.  der  Vaderl.  Regten.  Cap.  3. 
Sect  8.  pag.  13.  96  et  seqq.  Observ.  oyer  De  Groots.  Inleid. 
2  D.  Obs*  1.  Neither  is  it  necessary  to  the  authority  of  these 
old  customs  of  the  land,  provided  they  are  confirmed  by  long 
onge;  whether  they  are  registered  in  the  court  under  the 
aothority  of  the  letters  of  the  Emperor  Charles  V.,  in  the  yearn 
1531,  1540,  or  of  that  of  the  Court  in  1569,  or  not.  See 
V.  D-  Wall,  Handvest  van  Dordrecht.  6  Stuk.  pag.  1328,  et 
seqq.  et  Supplem.  nostrum  ad  Voet,  part  1,  pag.  13. 

(2)  L.  39.  ff.  de  l^b.    Voet  ad  d.  t.  n.  28. 

(3)  Voet  ad  tit  ff.  de  legib.  n.  29.  seqq. 
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or  statute  law  fails/^^  but  has  even  this  force, 
that  it  can  repeal  a  written  law/*^ 

Sect.  VIII. 

Repeal  of  The  usual  way,  however,  by  which  a  law 
ceases  to  be  of  force,  is  its  express  repeal  by 
the  legislature  ;^*^  but  the  less  frequently  this 
happens,  the  more  perfect  is  the  state  of  legis- 
lation in  any  country. 

And  it  is  certainly  to  be  reckoned  among  the 
evils  of  our  time,  that  of  latter  years  the  laws 
are  so  multiplied,  as  almost  to  overpower  the 
memory ;  and  are  not  only  some  of  them  con- 
tradictory to  each  other,  but  even  tend  to  give 
to  our  jurisprudence  a  too  arbitrary  character* 
However,  we  indulge,  more  and  more,  the 
hope,  that  in  this  respect  we  shall  shortly 
return  to  our  ancient  certainty  and  simplicity. 

(1)  Sect  9.  Inst,  de  J.  N.  G.  et  C.  L.  32.  Sect  \.  L.  33. 
L.  35.  ff.  de  legib. 

(2)  L.  32.  Sect  1.  in  fine.  ff.  de  legib.  Concerning  the  sense 
of  the  L.  2.  C.  quse  sit  long,  consnet,  which  is  much  disputed, 
see  Noodt  in  Comm.  ad.  t  ff.  de  legib.;  and,  above  all, 
J.  Avcranius,  Interp.  Jur.  L.  2.  Cap.  1. 

(3)  L.  ult  ff.  de  const.  Princ.  Sect.  11.  Inst  de  J.  N.  G. 
etc. 
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CHAPTER  II. 

OftliC  Rights  of  Men f  according  to  their 
respective  States  in  Society. 

Sect.  L 

As  the  objects  to  which  all  laws  can  be  made  Objecci  of 
to  refer    consist    in  these  three  things — 1st. 
Persons,  2d.  Things,  and  Sd.  Rights  of  Action, 
(actien)/^^  we  shall  take  this  division  as  the  basis 
of  this  work. 

And,  therefore,  1st.  treat  of  the  rights  which 
each  man  or  person  possesses,  according  to  his 
relative  state  in  society. 

2d.  Of  the  right  in  or  to  any  thing ;  and  in 
the  inquiry  into  each  of  these  rights,  we  shall 
take  occasion,  as  it  occurs,  to  notice  the  several 
kinds  of  actions  or  means  which  the  law  affords 
on  these  heads  to  maintain  or  defend  them. 

The  form  of  commencing  and  pursuing  these 
actions,  will  form  the  subject  of  the  third 
Book. 

Sect.  II. 

The  different  states  of  men  or  persons,  so  far  Different 
as  concerns  their  respective  rights  in  society,  Pcnoiw- 
may  be  classed  under  three  heads: — 

(1)  Sect.  uh.  Inst,  de  J.  N.  G.  et  C. 

F 
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Different 
States  of 
Persons. 


Freedom 

and 

Slavery. 


State  of 
Citizen* 
•hip. 


1st.  The  State  of  freedom  and  slavery. 
2d.  The  state  of  citizenship, 
dd.  Family  relations. 

Sect.  III. 

The  difference  between  freemen  and  slaves, 
which  occupies  so  large  a  part  of  the  Roman 
law,  does  not  exist  in  our  country,  where  all 
men  are  bom  free.  Slavery  is  not  in  use  in 
this  country;  nay,  even  the  slaves  who  come 
here  from  the  Indies  become  free  (ipso  facto) 
by  their  landing,^*^  provided  they  are  not  run- 
aways, or  fugitives  .^^^ 

Sect.  IV. 

With  respect  to  the  state  of  citizenship,  its 
influence  on  the  different  rights  of  men  was 
formerly  very  great  in  this  country.  Aliens 
were  excluded  from  a  great  number  of  the 
rights  of  natural  born  subjects,  and  particularly 
with  respect  to  the  rights  of  ifiheritance,  of 
giving  evidence  in  a  court ^.of  justice ;  also,  in 


4  (1)  Cost.  V.  Antwerpen,  Cap.  36.  Art.  I.  et  2. '  Roseboom, 
Cost.  r.  Amsterdam,  Cap.  39.  Art.  1.  et  2.  Gudelinus,  de 
Jure  noviss.  Lib.  1 .  Cap.  4.  pag.  6. 

(2)  Regtsgel.  Observ.  over  De  Groot.     4  D.  Obs.  16. 

(See  also  Translator's  Treatise  on  the  Roman  Law  of  Ma^ 
numisnon^  page  154,  and  observations  therein  on  Mr.  Har- 
grave's  argument  on  the  case  of  Somerset  the  negro.) 
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reelect  to  the  punishment  of  crimes  and  mis-  suite  of 
demeanors,  and  the  admission  to  offices/'^  ship. 

The  goods  of  aliens  were  also  subject  to  a 
heavy  duty  on  being  permitted  to  pass  to  their 
foreign  heirs  under  the  name  Recht  van  Ejrue.^*^ 

The  difference  also  between  nobles  BjidpiC" 
boons  was  very  great,  as.  is  to  be  seen  in  the  ad- 
foission  to  offices  and  dignities ;  in  the  punish- 
ment  of  crimes,  in  the  payment  of  taxes  (Schot 
and  Lot ^)  and  in  the  privileges  of  the  chaseJ^^ 

Even  the  service  of  God  itself  could  not  but 
eflfect  a  remarkable  difference  in  the  state  of 
men. 

Besides  also  the  ancient  distinction  between 
ecclesiastics  and  lay  persons,^*^  sectarians  were  ex- 
duded  from  many  of  the  privileges  of  citizens. 
None  other  than  those  who  professed  the  re- 
formed religion  were  admissible  to  offices  or 
dignities/^^ 

Marriages  between  persons  of  the  reformed 


(1)  De  Groot,  Tnleid«  B.  1.  13  D.  Sect  2.  Regtsgel.  Obser?. 
2  D.    Obs.  17.  and  1 8.  and  3  D.  Obs.  21. 

(2)  H.  J.  Aratzenius,  Inst.  Jur.  Belg.  Cu.  part  1.  tit.  12. 
S.  8  Seqq. 

(3)  A.  Matthsus,  de  Nobilitate.  De  Groot,  Inleid«  B.  1. 
14  D.  and  S.  Van  Lieu  wen  on  Nobility  in  Holland.  Van  de 
Edelen  en  Welborenen  in  Holland. 

(4)  De  Groot,  Inleid,  B.  1.  14  Deel. 

(5)  Zurck.  Cod.  Bat  Voce  Papister,  Sect.  21. 

f2 
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State  of      religion  and  papists  were  subject  to  grievous 

Z^'      penalties/'> 

With  the  Jews  it  was  still  worse,  since  they 
were  not  admitted  to  exercise  those  trades 
or  professions  which  belonged  to  certain  guilds 
or  companies/'^ 

But  by  degrees,  and  in  proportion  as  the  re- 
lations of  this  country  with  foreign  states  be- 
came more  extended,  and  as  the  age  became 
more  polished  and  enlightened,  these  distinc- 
tions have  been  done  away:  aliens  who  es-^ 
taablished  themselves  in  Holland  were  admitted 
to  almost  all  the  rights  of  the  other  inhabi«> 
tonts.^*^ 

The  duty  on  property  left  to  foreigners  just 
mentioned  (Het  recht  van  eame)  was  first  light- 
ened by  several  special  treaties,  and  at  length 
entirely  repealed/*^ 

The  rights  or  privileges  of  the  nobles,  which 
were  principally  a  remnant  of  the  middle  ages, 
are  scarcely  more  respected,^*^  and  the  intern* 
perate  zeal  of  the  different  Christian  sects  no 
longer  find  supporters. 

(1)  Placaat  Van  de  Staten  Van  Holland  Van  24  Jan.  1755, 
repealed  by  Decree  of  Gth  March,  1795. 

(2)  Zurck.  Cod.  Bat.  Voce  Joden. 

(3)  De  Groot,  Inleid.  B.  I.  13  D.  Sect.  3. 

(4)  Amtzenius  loc.  supra  cit.  Publ.  6  Apr.  1797. 

(5)  De  Groot,  Inleid,  B.  1.  14  D.  Sect.  6. 
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And  the  Jews,  who  bear  the  same  burthens  sti^  of 
with  usy  enjoy  also  the  same  civil  rights  and  thip. 
privileges/*^ 

But,  notwithstanding  all  this,  and  that,  ab- 
stractedly speaking,  the  opinions  of  the  natural 
efuality  of  men  is,  in  itself,  very  beautiful  and 
true,^'^  yet  this  idea  has  been  pushed  so  far  by 
many  persons,  and  such  pernicious  conclusions 
drawn  from  it,  that,  in  their  zeal  to  remove 
entirely  all  civil  distinctions,  they  have  even 
shaken  the  very  foundation  of  civil  order  and 
fdicy.  However,  from  this  perverse  and 
extravagant  application  of  the  principle  of 
equally,  we  are  already,  in  a  great  degree, 
recovered;  so  that,  at  present,  the  state  of 
citizenship,  according  to  the  several  regulations 
of  different  towns  and  places^  secures  the  en- 
joyment of  particular  privUeges,  from  which  all 
who  are  not  citizens  of  such  places  are  ex- 
cluded; and,  in  particular,  a  check  has  been 
pot  ta  the  unlimited  abolition  of  all  guilds  or 
companies  which  had  been  the  cause  of  many 
disorders,  and  which  had  nearly  occasioned  the 
destruction  of  all  kinds  of  trade  and  handicrafts; 
and  the  re-establishing   necessary  limits  and 

(1)  Staatsiegding  (Resolution  of  the  States],  Oct.  1801. 
Art. 11-14. 

(2)  See  the  Treatises  of  H.  C.  Cras^  and  L.  W.  Brown,  on 
tbe  Equality  of  Men,  and  their  Rights  and  Duties,  in  the  Treatise 
oTTeyler's  Go^L    Genoodschap.  13  DecL 
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Suteof 
Citizen- 
ship. 


m. 

Family 
Relations. 


restrictions  in  the  exercise  of  different  crafls 
and  trades,  so  as  to  secure  to  each  citizen  who 
is  a  member  thereof,  an  honest  subsistence,^^^  is  a 
further  proof  of  our  return  to  a  sounder  way  of 
thinking. 

Sect.  V. 

The  relations  of  family,  however,  are  those 
which,  in  our  country,  create  the  greatest  dif- 
ference  of  rights  among  men,  since  the  rights  of 
married  persons  differ  from  those  of  unmarried 
persons.  The  very  great  effect  of  this  dififer^ 
ence  renders  it  necessary  to  dedicate  the  third 
chapter  of  this  work  especially,  to  the  rights  of 
marriage. 

Again,  the  rights  of  parents  are  different  froio 
those  of  children  subject  to  the  Parental  Power 4 
—We  shall,  therefore,  in  the  fourth  chs4)teri 
treat  of  this  power. 

Again,  the  rights  are  different  of  those  per- 
sons, who,  from  their  youth,  or  the  weakness 
of  their  faculties,  or  their  prodigality  and  the 
like,  are  unfit  to  govern  themselves  or  their 
property,  consequently  the  rights  are  different 
of  those  to  whom  the  care  of  such  persons  and 
their  property  is  committed.  —  In  the  fifth 
chapter,  therefore,  we  shall  treat  of  the  office  of 
Guardians  and  Curators. 


(1)  Resolutions  of  the  States,  Oct.  1801.  Art.  4. 
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CHAPTER  III. 


Sect.  I. 

Of  Marriage^  and  the  Bights  thereto  belonging* 

Very  different  is  the  state  of  those  who  are  Marriage. 
bound  in  marriage  or  not. — By  marriage,  we 
understand,  the  union  of  man  and  woman  for 
the  purpose  of  having  and  rearing  children, 
and  who  are  to  continue  united  as  one  person 
for  the  rest  of  their  lives  through  good  and  bad 
fortune/^^ 

Sect.  II. 

Marriage  is  frequently  preceded  by  a  contract,  Trouw ) 
(trouw  beloften)  consisting  in  the  obligation  of  the 
parties  to  contract  a  lawful  marriage  with  each 
other. 

The  persons  who  enter  into  this  contract 
must  be  capable  of  being  united  in  marriage,^'^ 

(1)  Sect.  1.  Inst  de  patr.  poCest.  L.  l,  ff.  de  rit.  Nupt 
Fntel,  Fund,  Juri^.  Natur.  Sect  127— When  we  consider, 
weigh,  and  examine,  even  withoat  the  least  superstition,  the 
nature,  the  object,  and  the  consequences  of  marriage,  we  cannot 
help  wondering  how  any  persons  could  fall  into  the  error  of 
daung  it  among  civil  contracts. 

(2)  Voet,  ad  tit  ff.  de  Sponsal,  a.  2. 
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Troiiw  and  when  the  man  is  not  twenty-five  years  of 
age,  or  the  woman  twenty,  the  consent  of 
parents,  guardians,  or  relations,  is  necessary, 
without  which  the  marriage  is  clandestine  and 
bad  in  law/^^ 

These  contracts  of  marriage  may  be  entered 
into  purely,  i.  e.  without  any  condition,  or 
under  condition,  provided  the  condition  be  not 
contra  bonos  mares^  or  impossible,  and  also  on 
the  condition  of  taking  place  immediately,  or 
after  a  certain  time/*^ 

The  proof  of  consent  to  the  contract  of  mar- 
riage must  be  perfectly  clear,  and  on  failure  of 
proof,  even  the  tender  of  oath  could  not  be  ad- 
missible in  this  case/^^ 

The  contract  of  marriage  (Trouw  belofim) 
gives  an  action  for  the  perfecting  of  the  mar- 
riage, by  which  the  party,  who  is  unwilling, 
may  be  constrained  to  the  performance  by  civil 
confinement  {Gyzeling)S^^ 

This  contract,  like  all  other  contracts,  may 
be  rescinded  by  the  mutual  consent  of  the 
parties,^^^  but  it  cannot  be  annulled  by  one  of  the 

(1)  Plac  Van  Reizer  Karel  (of  the  Emperor  Charles  V.) 
Oct  4,  1540.    Art.  17.  Polit.  Ord.  1580.  Art.  3. 

(2)  Voet,  ad  tit.  ff.  de  SpoDsal,  No.  6-1 0. 

(3)  De  Groet,  Inleid.  B.  1»  5.  D.  Sect  16.  n.  23.  Voet,  ad 
tit.  ff.  de  Sponsaly  n.  11.  Lybregts,  Red.  Vert  over't  Not, 
ambt,  1  D.  6.  Hoofdst,  n.  10-16. 

(4)  Voet»  ad  tit  ff.  de  Sponsal,  n.  12. 

(5)  Voet,  ad  tit.  ff.  de  Spousal,  n.  18. 
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parties  in  opposition  to  the  other,  not  even  on  ttouw 
the  ground  that  the  marriage  would  be  dis-  ^^^^*«^ 
pleasing  to  his  or  her  parents,  and  that  they 
would  rather  be  obedient  to  them/^^ 

When,  however,  there  are  lawful  grounds  of 
rqmdiation^  the  contract  may  be  dissolved  by 
one  of  the  parties ;  as»  for  example,  a  sudden 
and  continued :  lunacy  of  one  of  the  parties,  • 
scandalous  conduct  of  the  woman  with  another 
maoy  and  vice  verM, — excessive  dissipation,  the 
incapacity  to  have  children,  a  manifest  deceit 
in  the  contract  by  the  concealment  of  consider* 
able  debts,  and  the  like/'^  But  these  groundsf 
which  too  frequently  have  their  foundation  in 
the  fickleness  or  caprice  of  the  party  complain- 
ing/'^ must  not  be  too  easily  admitted. 

(1)  Boel  ad  Loenii  Deds.  Cass.  55.  However,  upon  the 
grooiid  of  the  L.  20.  C.  de  nopt.  it  is  understood  that  a  young 
woman  above  twenty,  but  under  twenty-five,  having  entered  into 
t  contiaGt  of  marriage  without  the  consent  of  her  parents,  may 
be  freed  from  it  even  without  relief.— V.  D.  Keessel,  Thes.  55. 
(Rdttfia  that  act  of  the  Sovereign  by  which  he  frees  paities  from 
ny  ooDtract  or  its  consequences  under  equitable  circumstances, 
and  whidi  power  is  committed  by  the  Sovereign  to  the  courts  of 
equity  in  this  countiy^— T.) 

(See  also  the  case  of  Odwin  v.  Forbes,  p.  57. — T.) 

(2)  H.  J.  Amizenii  Instit  Jur.  Belg.  Cu.    Part  2,   Tit.  1, 
Sect.39-4S. 

(3)  Voet,  ad  tiu  ff.  de  Spousal,  n.  15. 
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Sect.  III. 

Marriage  Frequently^  also,  the  parties  do  not  think 
proper  to  intermarry  according  to  the  law  o£ 
the  land,  but  on  terms  and  conditions  which  are 
regulated  by  a  special  contract,  which  is  termed 
an  Ante-Nuptial  Contract. ^^^ 
•  To  tiie  validity  of  this,  it  is  necessary  that  it 
be  in  writing,  and  contained  in  a  public  instfu* 
ment  (as  by  a  notary),^^^  though  it  is  not  neces- 
sary to  be  registered  Judicially,  since  the  Placaat 
on  this  head,  of  the  30th  July,  1624^  has  never 
been  acted  upon/^^ 

In  these  marriage  contracts  is  sometimes  in- 
serted an  inventory  or  list  of  the  wife's  property^ 
sometimes  it  is  contained  in  a  separate  and 
private  instrument  (i.  e.  not  notarial)  and  an- 
nexed to  the  contract/*^ 

The  neglect  to  make  and  annex  such  an  in- 
ventory does  not  vitiate  the  contract  itself,  but 
the  proof  of  the  wife's  property  must  be  mad^ 
aliunde.^"^ 

{1}  That  18  to  exclude  the  community  of  goods  and  the  Itke^ 
which  would  otherwise  take  place  by  marriage,  accordiDg  to  tht 
law  of  HoUandi  without  an  ante-nuptial  contract*— See  tlso 
V.  D.  Keessel,  Thet.  228. 

(2)  Regtsgel,  Observ.  2  D.  Obs.  35. 

(3)  Regtsgel,  Observ*  1  D.  Obs.  42.  Handv.  Van  Amster- 
dam, 2  D.  bl.  551. 

(4)  Ord.  Van't  Zegel  Van  11  Sept.  1794  Axt.  49. 

(5)  V.  D.  Keessel,  Thes.  230. 
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Sect.  IV. 

By  marriage  contracts  all  such  conditions  whicGon- 
may  be  stipulated  as  the  parties  think  proper,  m^°  on^ 
j^tmded  tbey  are  not  contrary  to  the  nature  of  ^^* 
marriage/*^ 

Hie  most  usual  conditions  are,  1.  That  the 
parties  shall,  on  each  side,  bring  in  their  sepa- 
rate propexty  to  the  support  of  the  marriage^ 
without,  however,  thereby  inducing  any  com- 
munity of  goods/^^ 

8»  That  the  one  shall  not  be  answerable  for 
the  debts  of  the  other  contracted  before  or 
after  the  marriage. 

d.  That  the  gain  or  loss  shall  either  be  mutual^ 
or  that  the  community  in  this  shall  be  excluded, 
or  that  the  wife  or  her  heirs  shall  have  the 
choice,  on  the  dissolution  of  the  marriage,  to 
share  or  not  in  the  profit  and  loss.^^^ 

4.  That  the  wife,  for  her  property,  on  the 
dissolution  of  marriage,  shall  have  the  right  of 
dower,  legal  mortgage,  or  preference/*^ 

(1)  Voet,  ad  tit  ff.  de  pact  dot.  ti.  14  Seqq. 

(2)  H.  J*  Amtzenii,  Inst.  Jur.  Belg.  Civ.  part  2.  Tit.  5. 
Sect.  43  and  44. 

(3)  v.  D.  Keettel,  Tha.  Jur.  HolL  et  Zeal.  Th.  249,  et 
Seqq. 

(4)  And  efen  if  this  privilege  ia  not  expressly  stipulated,  yet 
it  oQgbt  to  be  given  to  the  wife  whenever  she  has  guaided  her 
property  from  theeonmmiio  bonorum^— -V.  D.  Kaenel,  Th«  947. 
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What  con.  ^«  That  the  wife  shall  have  the  administration 
£ey  may  ^^  ^^^  ^^°  property  without  its  being  subject 
cootain.      in  any  way  to  the  marital  power .^*^ 

6.  That  the  survivor  shall  be  entitled  to  a 
certain  sum  by  way  of  gifl^  out  of  the  goods  of 
the  party  who  dies  first. 

These  gifts  are  termed  Dauarie^  but  as  they 
have  their  origin  merely  in  the  liberality  of  the 
donor,  it  follows  that  they  cannot  be  claimed, 
or  received  until  after  the  payment  of  all  the 
debts,<«>  and  also  according  to  the  best  opinions 
not  till  aft;er  the  legitimate  portion  of  the  chil- 
dren has  been  satisfied/'^ 

7*  Such  contracts  may  also  provide  how, 
after  the  death  of  one  or  both  of  the  parties, 
the  succession  to  the  property  is  to  be  regu* 
lated/*> 

8.  And  how  the  goods  of  the  children,  in 
case  they  die  within  the  age  to  make  a  will,  shall 
be  disposed  of/*^ 

(1)  De  Groot,  Inleid,  B.  1.  D.  5.  S.  24.  xu  39. 

(2)  Placaat  of  Charles  5th.  Oct  4.  1580.    Art.  & 

(3)  In  this  the  President  Van  Bynkershoek  differs  from  w. 
QilBBBt  Jur.  Priv.  lib.  2.  Cap.  7. — But  the  refutation  of  the 
reasons  adduced  by  him  may  be  seen  in  the  Rechtsgd  Obsenr. 
over  De  Groot,  D.  3.  Obs*  38.  and  in  the  Supplem.  to  D.  4.^ 
p.  259. 

(4)  V.  D.  Keessel.  Thes.  Jur.  HoU.  et  Zeel.  Th.  235. 
and  246. 

(5)  This  condition  is  known  under  the  name  of  Choice  of  Ibe 
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Sect.  V. 


Whatever  the  parties,  by  an  ante-nuptial  con-  How&riiw 
tract,  have  stipulated  in  each  others'  favour,  '^ 
cannot  by  any  act  during  their  lives,  even  with 
mutual  consent,  be  afterwards  revoked/^^ 

Because  this  would  have  the  effect  of  a  gift 
between  a  man  and  his  wife,  which  is  not  per- 
mitted in  law.^^ 

But  such  revocation  is  good  when  made  by 
the  last  will,  provided  they  both  continue  in 
this  mind,  and  confirm  it  by  death/'^  Whether 
further  the  conditions  in  the  marriage  contract 
concerning  the  succession  to  the  property  are  in 
like  manner  irrevocable,  so  that  one  of  the 
parties  shall  not  be  at  liberty  to  make  any 
alteration  therein,  without  the  consent  of  the 
other,  is  a  point  on  which  lawyers  differ.  For 
our  part  we  are  most  inclined  to  the  opinion 
that  such  condition  has  merely  the  force  of  a 
last  will,  and  may,  therefore  be  revoked,  by  both 
or  even  one  of  the  parties/*^ 

Law  of  die  Land,  (respecting  loheritances)  as  there  were  differ- 
CDt  kwB  in  this  respect  in  the  different  States. 

De  Groot,  loleid,  B.  2.  D.  29.  Lybregts,  Reden.  Vert.  D.  2. 
ffijL  latt.  S.  J.  Coss,  RechtsgeL    Verband,  5. 

(1)  V.  D.  Keessel,  Th.  264. 

(2)  De  Groot,  Inleid,  B.  3.  D.  2.  S.  9.    Voet,  ad  tit.  ff.  de 
DoDis,  inter.  Vir.  et  uau  n.  17.  seqq. 

(3)  Voet,  ad  tit.  ff.  de  Pact  dotal,  n.  62. 

(4)  Ahhongh  different  lawyers  maintain  the  doctrine  of  irre- 
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Sect.  VL 

Requisites       The  requisites  to  a  lawful  ma^rriage  may  be 

ringg^         stated  as  follow : 

J,  IsL  That   the    parties    who    are  about   to 

Pra^bited  Q^itev  into  the  state  of  wedlock,  are  capable  to 
enter  into  this  state  generally,  or  with  each 
other. 

As  to  the  general  disability,  those  persons 
are  incapable  who  are  already  in  the  marriage 
state,  since  polygamy  is  not  permitted  in  Hol- 
land .^^^  Those  who  have  not  yet  attained  the 
age  of  puberty,  which  in  males  is  fourteen,  and 
in  females  twelve  years.^*^ 

A  widow  whose  husband  has  not  been  dead 
a  sufficient  time  to  detern^ine  to  a  certainty 
whether  she  is  pregnant  or  not;^'^  those  who 
are  of  such  mental  incapacity  as  to  render  their 
consent  to  this  contract  insufficient  ;^*^  or  who 

vooability  of  the  Paata  Suceessoria,  yet  we  cannot  subscribe  to 
this  opinion  ;  bvt  continue  to  think  that  the  analogy  of  our  law, 
is  in  this  respect  very  justly  expressed  in  the  Costumen  von 
Khynland,  Art.  92. 

In  marriage  contracts^  we  may  abo  dispose  by  last  will,  and 
these  dispositions  have  the  force  of  a  testament  as  other  last  wiUs 
have»  See  further,  our  notes  on  Pothier's  Treatise  on  Contracts 
and  Obligations,  D.  1.  p.  142 — 145. 

(1)  V.  D.  Keessel.  Thes.  62.  et  63. 

(2)  De  Groot,  Inleid,  B.  1.  D.  5.  S.  3. 

(3)  De  Groot,  Inleid,  B.  1.  D.  5.  S.  3.  n.  7.  Bynkershoek, 
qusest  Jur.  priv.  lib.  2.  cap.  1. 

(4)  Yoet,  ad.  tit.  ff.  de  rit  wpU  n.  6. 
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labour  under  an  mcurable  bodily  infirmity,  or  PfohOiitod 
kicapabiliiy  to  beget  children/*^  Again :  mar-  '"•8^ 
riage  is  prohibited^  between  those  who,  first, ' 
are  too  nearly  rdated  in  blood  or  affinity.  In 
the  direct  ascending  and  descending  lines, 
marriage  is  absolutely  prohibited,  in  infinitum; 
but  in  the  collateral  line,  between  persons  of 
the  second  and  third  degree,  consequently  be-* 
tween  brothers  and  sisters,  uncles  and  nieces^ 
aunts  and  nephews,  and  with  respect  to  rela- 
tions by  affinity  or  marriage,  this  prohibition  is 
equally  extensive/*^  Though  under  the  ancient 
government,  examples  are  to  be  found  of  dis- 
pensations to  persons  within  these  degrees,^'^ 
but  such  cases  are  r^re,  and  the  law  was  not 
lightly  departed  from.  However,  after  the 
year  1795,  they  became  more  frequent,  even  in 
those  degrees  which  had  not  before  been 
thought  of.  Whether  it  would  not  be  better  on 
this  head  to  have  a  definitive  and  precise  law, 
and  not  to  depart  from  it,  than  to  leave  it  open 
to  uncertainty  and  irregularity,  we  leave  rather 
to  the  determination  of  others.  Again,  mar- 
riage is  not  only  forbidden  between  those  who 

(1)  De  Groot,  Inleid,  B.  1.  D.  5.  S.  4.    Lybrecbts,  Reden. 
Vort.  over't  Not  Ambt.  D.  1.  Hoofdst  12.  S.  16.  p.  176. 

(2)  De  Groot,  Inleid,  B.  1.  D.  5.  S.  5. 13.    Regtsgel  Observ. 
D.  4.  Obs.  3. 

(3)  Examples  of  this  are  to  be  found  collected  in  Rechtsgel. 
Obeerr.  d.  L 
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Prohibited  have  previously  lived  in  a  state  of  adultery,  but 
^"^^*^  even  punishable  j^^^  and  such  marriages  are  not 
even  permitted  by  dispensation/'^  With  re- 
spect to  the  marriages  of  parties  who  have 
eloped,  there  was  a  strong  prohibition  in  Hol- 
land j^'^  which,  however,  was  afterwards  very 
much  relaxed,  when  the  consent  of  parents 
subsequently  is  obtained/^^ 
^  Under  the  head,  also,  of  difference  of  religion, 
the  marriages  of  Christians  with  Jews  or  Ma- 
hometans was  forbidden/^^  Those  between 
Lutherans  and  Papists  were  subject  to  heavy 
penalties ;  but  this  law  is  now  repealed^^^  Also» 
no  guardian  or  curator  may  intermarry  with 
his  ward,  or  the  person  placed  under  his  care, 
till  after  his  accounts  are  passed  and  closed.^^ 
n.  3.  If  the  parents  of  the  parties  who  wish  to 

^^^^  intermarry  are  alive,  their  consent  must  be  pre- 
viously obtained;  but  in  this  the  following 
things  are  to  be  observed,  and  distinctions 
taken.     1st.  There  is  a  difference  between  the 

(1)  Plac  HolL  18  July  1674.    Bynkershoek  qusst  Jar. 
Priy.  Lib.  2.  Cap.  10.    Begfsge\  Obaerv.  D.  1.  Obs.  11. 

(2)  See  examples  of  this  in  Gr.  Plac.  boek.  D.  7.  p.  812,  and 
D.  9.  p.  372  and  384. 

(3)  Plac.  HolL  25  Feb.  1751,  in  G.  P.  B.  D.  8.  p.  535. 

(4)  Resol.  Holl.  26  June  1783,  and  G.  P.  B.  D.  9.  p.  375. 

(5)  Amtzenii,  Inst  Jur.  Belg.  Civ.  part  2.  tit.  3.  S.  55. 

(6)  Plac.  Holl.  24  Jan.  1755,  and  Decreet  Van  6  March 
1795. 

(7)  V.  D.  Keessel.  Thes.  74. 
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case  of  minors  and  majors ;   f .  e.  minors,  or        n. 
young  men  under  twenty-nve  years,  and  maidens  Parents, 
under  twenty  years.     In  the  latter  case,  the 
publication  of  banns,   or  marriage  proclama- 
tions, is  not  granted  without  proving  the  pre- 
vious consent  of  their  parents/^^    2d.  By  pa- 
rents in  this  matter  is  understood  father  and 
mother,  and  by  no  means  grandfather  or  grand- 
mother, much  less  any  remoter  relations  in  the 
ascending  or  collateral  line  ;^*^  but  to  all  persons 
above  these  respective  ages  of  twenty-five  and 
twen^  years,  the  publication  of  banns  is  per- 
mitted, and  the  parents  are  summoned  by  the 
magistrate  or  college  to  whom  marriage  cases 
are  specially  committed,  to  show  cause  to  the 
contrary.^'^    If  they  do  not  appear  within  four- 
teen days  from  this  summons,  this  is  held  for  a 
tacit  consent/*^    The  suflSciency  of  the  reasons 
of  the  parents  to  forbid  the  marriage  is  deter^ 
mined  by  the  judge.   These  are  mostly  founded 
npon  some  public  bad  conduct^^^  of  one  of  the 
parties.     When  these  reasons  are  held  sufficient, 
in  which   at  least  two  thirds  of  the  court  or 
college  must  concur,    the  marriage  does  not 
take  place,  and  frdm  such  decision  no  appeal 

(1)  Poltt  Ordonn.  Van  1580.  Art.  3. 

(2)  Plac  HoU.  31  July  1671. 

(3)  Pol.  Ord.  d.  Art  3. 

(4)  Pol.  Ord.  d.  Art.  3. 

(5)  Amtxenii,  Inst.  Jur.  Belg.  Civ.,  Part  2,  Tit  3.  &  ^h 
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II.       lies ;  whereas^  on  the  contrary,  if  the  reasons 

Pamto.  ^   ^^  ^^  parents  are  held  insufficient  by  the  court, 

they  are  allowed  to  appeal/*^    With  respect  to 

the  consent  of  guardians,  we  are  of  opinion 

that  at  common  law  it  is  not  necessary^  but 

only  in  the  case  of  some  special  local  law/'^ 

m.  S.  The  solemnities  to  be  observed  in  cele- 

tieg^*""     brating  the  act  of  marriage,  in  order  to  render 

^*"^«8*-    it  binding,  must  now  be  considered ;  and  they 

are  as  follow : 

1st.  A  declaration  before  the  magistrates  or 
commissaries  for  marriage  causes,  of  the  wish 
of  the  partiefs  to  intermarry,  and  request  of  the 
three  Sundays'  publication  of  the  banns/'^ 

2dly.  The  payment  of  the  duty  on  marriages, 
which  is  regulated  by  the  condition  or  means 
of  the  parties,  or  their  parents ;  and  is  thirty, 
fifteen,  six,  or  three  guilders,  according  to 
circumstances/*^ 

Sdly.  The  marriage,  banns,  or  proclamations, 
which  are  three  in  number/^^  and  must  run 
without  interruption.    These  are  published  at 

(1)  Edict.  Hoi.  27  Sept.  1663.  from  G.  P.  B.  3  D.,  p.  505. 
Bynkershoek.  Qusest.  Jur.  priy..  Lib.  2,  Cap.  5. — ^Zurck,  Cod. 
Bat.  Voce  Appel,  S.  59. 

(2)  De  Groot,  Inlaid,  1  B.  8  D.,  S.  3.  Bynkershoek,  Quaest. 
Jur.  priy.,  Lib.  2.  Cap.  3.    V.  D.  Keesel  Th.  125  and  126. 

(3)  Pol.  Ordonn.  Art.  3. 

(4)  Ordonn.  on  the  Duties  to  be  paid  on  Marriages  and  Fu- 
nerals, 26  Octob.  1695.    Public.  3  Dec.  1695. 

(5)  Pol.  Ordonn.  AtU  3. 
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the  court-house,  or  in  the  church,  in  the  domi-      m. 
die  of  the  bride  and  bridegroom,  or  where^  tict^T** 
within  a  year  and  a  day,  they  last  lived/*^  Btorkge. 

These  publications  run  from  eight  to  eight 
days;  unless,  for  very  weighty  reasons,  it  be 
permitted  to  publish  two  or  three  in  one 
day/^> 

When  any  person  thinks,  that  because  of  a 
previous  contract,  or  for  other  reasons,  he  has 
a  right  to  oppose  the  marriage,  he  applies  to 
tbe  judge,  or  proper  authority,  and  enters  a 
caveat  against  the  marriage  j^'^  whereon  the 
usual  proceedings  take  place,  and  an  appeal 
lies.<*> 

4thly.  After  the  regular  and  uninterrupted 
publication  of  the  bans,  follows  the  completion  of 
the  marriage.  Formerly,  this  act,  with  respect 
to  persons  of  the  Reformed  Religion,  was  per- 
formed by  a  minister  in  the  church  ;  and  when 
the  parties  were  of  a  different  religion,  ^^^  by  a 
magistrate  at  the  court  house.  But  now,  in  all 
cases,  it  is  celebrated  by  tile  magistrate/^^ 
Yet,  many  persons  abiding  by  the  old  custom, 

(1)  Arntzenii,  Inst.  Jur.    Belg.  Civ.  F&rt  2.  Tit.  3.  S.  59. 

(2)  Loenius,  Decis  et  Observ.  Cas.  79.  ibique  Boel,  in  noe* 
PC .  513-528. 

(3)  Amtzenii,  Inst.  Jur.  Belg.  Civ.  d,  L  S.  61. 

(4)  V.  D.  Keesel.    Thes.  81. 

(5)  Pol.  Ord.  Art.  3.  Amtzenii  d.  L  S.  64  Seqq . 

(6)  PabUc  Holl.  7  filay  1795. 

g2 
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III.       still  follow  it  by  the  ceremony  in  church  j  but 
ties  of        this  IS  optional,  and  not  necessary. 

A  marriage  wherein  the'above  solemnities  are 
not  observed  is  null  and  void/^^ 


Sect.  VII. 

Conse-  The  consequences  of  a  marriage  thus  lawfully 

Mani^  contracted,  so  far  as  they  are  not  avoided  by  a 
special  antenuptial  contract,  have  relation  either 
to  the  person  or  the  goods  of  the  parties. 

The  personal  consequences  of  the  marriage 
(since  it  is  not  necessary  here  to  speak  of  the 
obligations  of  mutual  love,  or  of  the  providing 
for  the  support  of  the  expenses  of  the  marriage 
Marital  State,  &c.)  consist  principally  in  the  marital 
^^  power,  or  the  power  of  the  husband  over  the 
wife.  The  wife  becomes  by  marriage,  as  it 
were,  a  minor  ;^*^  and  the  husband,  her  curator 
or  guardian :  she  has  no  power  to  appear  in 
court  ;^'^  she  is  not  capable  of  herself  to 
enter  into  any  contract  without  the  knowledge 
or  consent  of  her  husband,  so  as  to  bind  her  to 
others,^*^  except  so  far  as  she  may  clearly  appear 
thereby  to  have  derived  an  advantage  or  profit  ;^*^ 
or  that  she,  with  the  knowledge  of  her  husband, 

(1)  Pol.  OrdoDn.  Art.  13. 

(2)  De  Groot,  Inleid.  1  B.  5  D.  S.  19. 

(3)  Voet.  «d  tit  ff.  de  judk.  n.  14. 19. 

(4)  Voet,  ad  tit  ff.  de  rit.  nupt  n.  42. 

(5)  De  Groot,  Inleid.  1  B.  5D.  S.  2.23.  n.  38. 


BOOK  I.  85 

has  carried  on  trade  openly.^^^  But,  on  the  Marital 
other  hand,  one  consequence  of  this  power  of  ^^^* 
the  husband  over  the  wife  is,  that  she  is  bound 
and  liable  for  all  debts  and  engagements  con* 
tracted  by  her  husband,  even  without  her  know- 
ledge, and  equally  with  him  during  the  mar- 
riage, and  after  his  death,  for  one-half  thereof,^^^ 
except  the  obligation  arises  from  some  crime  on 
the  husband's  part;^'^  and,  lastly,  the  hus- 
band may  at  his  pleasure  alienate  or  incumber 
the  wife's  property,  without  her  consent 
thereto/*^  If,  however,  the  husband  make  such 
a  manifest  misuse  of  the  marital  power  as  is 
likely  to  bring  the  wife  to  poverty,  the  law 
affi)rds  her  the  means  of  checking  him/^^  The 
most  usual  step  in  such  a  case,  at  present,  is  a 
petition  that  the  husband's  person  and  property 
may  be  placed  under  curatorship. 

(1)  De  Groot  d.  S.  23.  Voet,  ad  tit  ff.  de  rit  nupt. 
iL448eqq. 

(2)  De  Groot,  d.1.  S.  22.  S.Van  Leeuwen,  Cens.  For.  part  2. 
Lib.  1.  Cap.  11.  n.  6  and  7. 

(3)  LoeniuSy  Decis.  et  observ.    Cas.  103.  pag.  669  seqq. 

(4)  De  Groot,  Inl.  IB.  15  D.  S.  22.  Voet,  ad  tit  ff.  de 
fimd  dot.  n.  7  and  8. 

(5)  De  Groot,  d.  1.  S.  24.  Sent,  van  deq.  Hoog  et  Prov. 
Raad,  n.  135.  S.  Van  Leeuwen,  Cens.  For.  part  1.  Lib.  1. 
Cap.  12.  n.  7  ibique  de  Haas  in  not,  Voet,  ad  tit.  ff.  de  fund, 
dot  n.  7  et  sol.  matr.  n.  2. 
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Sect.  VIII. 

Commu.  With  respect  to  the  community  of  goods  be- 
elk!  tweentnanandwife,whennotUmitedorexcluded 
by  a  previous  marriage  contract,  the  law  is^  that 
this  community  takes  place  immediately^^^  on  the 
completion  of  the  marriage  ;^^^  for  it  is  an 
established  rule  with  us,  that  man  and  wife  have 
no  separate  property  ;^^^  and  so  true  is  this^  that 
the  community  once  introduced  by  marriage 
can  in  no  wise  afterwards  be  done  away  with.^^^ 
Nor  does-  it  make  any  difference  whether  it  be 
the  first  or  second  marriage  of  the  parties.^^^ 

There  are  only  two  cases  wherein  this  com- 
munity does  not  take  place  by  marriage — 1st,  in 

(1)  The  various  opinions  concerning  the  origin  of  this  law 
are  to  he  found  in  Amtzenius,  Inst.  Jur.  Belg.  Civ.  Part  2. 
Tit.  4.  S.  4. 

(2)  De  Groot,  Inleid.  2  B.  1 1  D.  S.  8.  Regtsgd  Observ. 
2  D.  Obs.  32. 

(3)  A.  Matthffii)  Parcsm.  2. 

(4)  Amtzenii,  Inst  Jur.  Belg.    Civ.  Part  2.  Tit  4.  &  10. 

(5 )  Decis,  en  Resol.  v.  d.  Hove.  v.  Holl.  n.  1 55  et  422 ;  Voet,  ad 
tit  ff.  de  rit  nupt  n.  89  et  123.  It  is  clear  that  hy  our  law  this 
community  of  goods  also  takes  place  in  second  marriages ;  but 
is  this  reasonable  when  there  are  children  by  the  former  mar- 
riage ?  Should  there  not  be  some  limit  to  thi  law?  This  is 
another  question,  concerning  which  the  observations  of  Bynker- 
shoek)  Quflest  Jur.  Priv.  Lib.  2.  Cap.  2.  seem  to  deserve  consi- 
deration ;  and  of  BarePs,  Over  eenigne  aloude  gebruiken  in  de 
Rechtsoefiening.    Hoofdst  1 . 
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clandestine  marriages  of  minors  ;^^^  and  Sd,  in  Commu- 
Eiarriages  between  parties  who  have  eloped/*^      oSadu 

This  communify  of  goods  by  marriage  extends 
to  every  thing  possessed  by  the  parties  on  either 
side,  at  the  time  of  marriage,  or  acquired  by 
them  during  marriage,  whether  by  inheritance, 
l^acy,  donation,  or  otherwise  ;  also  all  that 
which  is  comprehended  under  the  name  of 
mnst  OT  profit  ;^'^  and  no  property  of  any  kind 
is  excepted^  but  such  as  after  the  death  of  the 
party  possessing  it,  or  the  expiration  of  some 
limited  time,  is  to  revert  to  a  third  person,  and 
thus  by  its  nature  incapable  of  coming  into 
omimunity.  Of  this  kind  are  fiefs  in  law,  as 
well  as  hereditary  fiefs.^^^ 

Further,  property  which,  after  the  death  of 
the  present  possessor,  goes  to  the  eldest  in 
descent  of  the  family ;  ^^^  also  goods  affected  with 
a  trust,  and  the  like/^^ 

And  as  the  parties  enjoy  alike  the  profit  or 
gain  made  during  marriage,  so  are  they  also 
equally  affected  by  all  the  losses  and  charges  of 
the  property  on  either  side,  among  which  are 
to  be  reckoned  the  debts,  not  only  those  con- 

(1)  Flacaat  vanKdzer  Karel,  van  4th  Octob.  1540.  Art  17. 
PoLOrd.  Art  13. 

(2)  Plac  HoU.  25th  Feb.  1751. 

(3)  Voet,  ad  tit.  ff.  de  rit  niipt  n.  68,  70. 
1(4)  V.  D.  Keessel.    Thes.  220. 

(5)  Amtzenii,  Inst  Jur.  Belg.  Civ.  Part  2.  Tit  4.  S.  18.  n.  3. 

(6)  De  Groot  Inleid.  2  B.  1 1  D.  n.  8. 
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Commii*     tracted  during  marriage,^^^  but  also  those  with 
GooSa.       which  either  of  the  parties  was  affected  before 
marriage /^^ 

The  consequences  of  the  community  of  goods 

thus  established  are  as  follow :   1st,  the  goods 

'  of  both  parties,  brought  into  community  at  the 

marriage,  as  well  as  those  after  acquired,  are» 

during  the  marriage,  common. 

2.  This  property,  during  marriage,  is  under 
the  controul  and  disposition  of  the  husband. 

3.  All  debts  contracted  before  the  marriage 
are  common,  and  must  be  paid  out  of  the  com- 
mon estate. 

4.  At  the  death  of  either  of  the  parties,  this 
community  of  goods  ceases  ipso  jure;  and  5th, 
the  common  goods  of  the  husband  and  wife  are 
then  divided  into  two  parts,  the  one-half  assigned 
to  the  survivor,  and  the  other  half  given  over 
to  the  heirs  of  the  deceased  party.^®^ 

Sect.  IX. 

TheDisso-       Marriage  is   dissolved  by  death,  and  by   a 
Marriage,     divorce  in  law.^*^    The  latter  takes  place  with 

us  for  two  causes.    1st.  for  adultery  ;^^^  2nd.  for 

maHcious  desertion.^^^ 

(1)  Amtezenius,  d.  1.  S.  26. 

(2)  Rechtsgel.  Observ.  3  D.  Observ.  37. 

(3)  De  Groot,  Inleid,  B.  2.  D.  11.  S.  13, 

(4)  De  Groot,  Inleid,  B.  I.  D.  5.  S.  18. 

(5)  Pol.  Ord.  Art.  18. 

|6)  Voet.  ad  tit.  ff.  de  divert,  n.  9. 
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Causes  of  any  other  kind,  however  strong  The  Ditto, 
they  may  appear,  are  not  with  us  a  sufficient  'fi^, 
ground  of  divorce.  If,  however,  such  causes 
can  by  an  extended  interpretation  be  brought 
within  the  reason  of  the  two  first  causes,  they 
are  held  sufficient.  Thus  the  commission  of  an 
unnatural  crime,^'>  or  perpetual  imprisonment, 
&c.  ^*^  are  good  grounds  of  divorce. 

Besides  the  divorce,  which  entirely  dissolves  Separation 
the  marriage,  there  is  also  with  us  a  kind  of  thoro. 
provisional   separation,    introduced    from    the 
Canon  Law,^'^  termed  a  separation  of  bedj  boards 
cohabitation f  and  goods. 

This  can,  no  more  than  a  divorce,  be  effected 
by  the  mere  private  agreement  of  the  parties. 

Lawful  reasons  must  be  set  forth  in  the  ap- 
plication, tending  to  show,  that  the  continuing 
to  live  together  is  dangerous  or  at  least  insup- 
portable.^*^ In  this  proceeding,  the  intervention 
of  the  authority  of  the  judge  is  requisite,  who, 
after  a  summary  inquiry  may  confirm  the 
agreement  in  this  respect.^^^ 

(1)  H.  Noodkerk,  dissert,  de  matrimoniis  ob  turpe  facinus. 
jore  Solvendis. 

(2)  See  our  Verzameling  van  GewijsdeB^  D.  1.  Cons.  32. 

(3)  J.  H.  Boehmer,  in  Jut.  Eccles.  Protest.  Lib.  4.  tit  19. 
n.  49.  seqq. 

(4)  Bynkersboek,  queest.  Jur.  Priv.  Lib.  2.  Cap.  9.  Leyse. 
Medit.  ad  ff.  Tom.  5.    Spec.  316. 

(5)  In  proportion  as  magistrates  are  particular,  and  often- 
times unnecessarily  difficult  in  consenting  to  the  dissolution  of 
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Separation  As  to  the  consequences  of  this  separation,  if 
thoro.  it  includes  at  the  same  time  a  division  of  the 
goods,  and  is  duly  published,  the  community  of 
goods  induced  by  law  on  the  marriage  is  sus-  * 
pended,  and  the  marital  power  of  the  husband 
thereby  ceases/*^  However,  should  the  parties 
come  together  again  (in  the  hope  of  which  all 
separations  take  place,)  the  former  rights  and 
consequences  of  marriage  revive. 

Sect.  X. 
Second  After  a  dissolution  of  the  marriage  by  the 

Marriages*  ,  , 

death  of  one  of  the  parties,  the  survivor  is  at 
liberty  to  marry  again  ;  and  in  cases  where  the 
marriage  has  been  dissolved  on  account  of 
adultery,  or  malicious  desertion,  the  innocent 
party  may  contract  a  second  marriage.  But  is 
it  also  permitted  to  the  guilty  party  to  marry 
again,  while  the  other  remains  unmarried?  There 

marriages,  they  arc,  on  the  other  hand,  in  general  too  negligent 
and  easy  in  the  confirming  of  separations,  withoat  sufficiently 
inquiring  what  secret  or  unlawful  motives  may  have  given  rise 
to  them,  and  how  distressing  the  consequences  may  be  to  both 
or  one  of  the  parties.  On  this  head  we  recommend  to  all 
magistrates,  a  strict  examination  into  those  causes,  to  relieve 
themselves  from  all  responsibility ;  and  we  quote  here,  with 
pleasure,  the  following  observation  of  President  Van  Bynkerr 
shock,  d.  1.  *'  It  were  to  be  wbhed  that,  from  the  too  easy  com- 
pliance of  the  magistrates,  separations  were  not  so  frequent  as 
they  at  present  are." 
(1)  Bynkeishoek,  d.  1. 
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is  no  law  which  prohibits  this/^^  except  it  be  to  Second 
tlie  person  with  whom  the  adultery  was  com-     *'^™^' 
mitted/*^ 

By  the  Roman  law  various  penalties  were 
enacted  against  second  marriages,  which  have 
not  been  admitted  with  us;^'^  but  a  man  or 
woman  marrying  again,  having  children  by  a 
former  marriage,  may  not  give  to  each  other 
during  their  life,  or  by  a  last  will^  more  than  the 
least  portion  which  is  left  to  any  one  of  the 
children  of  the  former  marriage ;  for  all  that  is 
given  or  bequeathed  beyond  this,  is  taken  and 
added  to  the  shares  of  the  children  by  the  first 
marriage. 

This  law  is  known  by  the  name  of  the  Ltx 
hoc  edictali^^^^  and  such  portion  is  therefore  called 
zJiUale partiCf  or  child's  share. 

(1)  Bynkenhoek,  Qusst.  Jur.  Priv.  Lib.iS.  Cap.  10. 

(2)  P]ac.  HoU.  18  July,  1674. 

(3)  ByDkenhoek,  Qinest.  Jur.  Priy.  Lib.  2.  Cap.  4. 

(4)  L.  6.  Cde  sec.  nupt.  De  Groot,  Inleid,  B.  2.  D.  12* 
S.  6.  and  D.  16.  S.  7.  Voet  ad  tit.  ff.  de  rit.  nupt  n.  110.  et 
•eqq. 
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CHAPTER  IV. 


On  the  Paternal  Potver. 


Sect,  I. 


Paternal  The  influence  of  society  on  the  state  of  men 
is  also  remarkably  shown  in  the  difference  which 
subsists  between  those  who  are  their  own  mas- 
ters, and  those  who  are  subject  to  the  controul 
of  parents,  guardians,  and  curators. 

With  respect  to  the  power  of  parents  over 
their  children,  ours  differs  very  much  from  the 
extensive  paternal  power  exercised  by  the 
Romans.^^^ 

This  parental  power  with  us  is  not  only  pos- 
sessed by  the  father,  but  also  by  the  mother, 
and  after  the  death  of  the  father  by  the  mother 
alone.^*^  It  consists  in  the  entire  direction  of 
the  maintenance  and  education  of  their  children, 
and  the  management  of  their  estate. 

It  gives  also  to  the  parents  the  right  to  exact 
reverence  and  obedience,  and  in  cases  of  impro- 

(1)  De  Groot,  Inleid,  B.  1.  D.  6.  S.  3.  n.  5. 

(2)  Voet,  ad  tit.  ff.  de  his.  qui  sunt  sui  vel  al.  Jur.  n.  3. 
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per  conduct  to  inflict  such  moderate  chastise-  Patemai 
ment  as  may  induce  amendment/^)  ^"^^• 

Children  cannot  proceed  at  law  against  their 
parents  without  leavQ  of  the  court,  which  is 
termed  Venia  Agendu^^^ 

No  marriage  can  be  entered  into  by  children 
without  the  consent  of  the  parents/*^  The 
parents  are  entitled  to  appoint  guardians  for 
their  children  by  will/*^  The  children  cannot, 
while  minors,  bind  themselves  to  a  third  person 
without  the  consent  of  their  parents.^*^  How- 
ever, the  children,  male  and  female,  when  of  the 
age  of  fourteen  and  twelve  years  respectively, 
may  dispose  of  their  property  by  will.^^^ 

Sect*  IL 

This  patemai  power  is  acquired,  first,  by  a  howhc- 
lawful  marriage.     Children  bom  out  of  wed-  ^"*^' 
lock,  are  not  under  the  power  of  the  father ; 
but   are  nevertheless   subject  to  that  of  the 
mother,  as  by  our  law,  the  mother  makes  no 
bastard/'^^   2ndly,  by  the  legitimation  of  natural 

(1)  Voetjd.  1.  Amtzenii,  Inst  Jur.  Belg,  Civ,  part.  1.  Tit.  13. 
S.  5.  fond  6* 

(2)  L.  4.  S.  1.  and  seqq.  ff.  de  in  jus.  voc.  Voet,  ad  eund. 
tit  n.  6.  seqq. 

(3)  Pol.  Ordoon.    Van  1580.    Art.  3. 

(4)  Voet,  ad  tit  ff.  de  test.  tut.  n.  1. 

(5)  De  Groot,  Inleid.  B.  1.  D.  6.  S.  1.  n.  2. 

(6)  De  Groot,  d.  1.  S.  5.  n.  6. 

(7)  A  Mattbsei,  Paroem.  1. 
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H^fto-  children,  which  is  effected  either  by  subsequent 
quired.  marriage  with  the  mother,  or  by  a  special  favour 
€^  the  sovereign*  ^^^  The  latter  is  granted 
chiefly  in  cases  where,  by  the  death  of  one  of 
the  parties,  the  legitimation  by  subsequent 
marriage  becomes  impossible/^^  It  is,  however, 
subject  to  this  condition,  that  the  children  are 
not  born  in  incest  or  adultery,  to  whom  legiti* 
mation  is  very  rarely,  and  only  for  very  weighty 
reasons,  granted/'^ 

The  acquisition  of  the  paternal  power,  by 
adoption,  is  not  in  use  with  us/^^  Whether^^ 
however,  this  custom  might  not  be  just,  and 
tend  to  the  advantage  of  many  poor  orphans, 
seems  to  be  a  question  deserving  considera- 
tion. 

Sect.  III. 

How  it  The  parental  power  ceases,  1st,  by  the  death 

^^         of  the  parents,^*^  in  which  case,  if  the  children 

are  yet  minors,  the  paternal  power  is]  converted 

(1)  De  Groot,  Inleid,  B.  1.  D.  12.  n.  9.  Voet,  ad  tit  ff.  de 
ooncub.  n.  4.  et  seqq, 

(2)  v.  Alphen.  Papeg.  2.  D.  45.  Hoofdst.  Loenius,  -Decis. 
and  Observ.  Cas.  58.  Zurck,  in  Cod.  Bat.  Voce  Legitimatie,  S.^2. 
n.  4.  and  8. 

(3)  See  Verhand.  over  de  Judie.  Pract  4.  B.  7.  HcJoftbL 
S.  4.  n.  2. 

(4)  De  Groot,  Inleid.  B.  1.  D.  6.  S.  3.  in  fine.  Stockmans 
Decis  Brabant  69.    Zurck,  in  Cod.  Bat  Voce  Adoptie. 

(5)  Voet,  ad  tit.  ff.  de  adopt,  n.  9. 
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into  that  of  guardians.  2nd.  By  the  lawfid  howH 
marriage  of  the  child,  whereby  the  son  becomes  ^^ 
major,  and  the  daughter  passes  from  the  pater- 
nal to  the  marital  power/^^  and  the  effect  of  this 
is  so  great,  that  the  daughter  under  age  being 
once  freed  from  the  power  of  the  father  by  a 
marriage,  which  happens  to  be  dissolved  by  the 
deatti  of  the  husband  during  her  minority,  does 
not  return  under  the  paternal  power/*^  3rd.  By 
majority,  whether  attained  by  arriving  at  the 
age  of  twenty-five  years,^^^  or  full  age  in  law,  or 
by  favour  of  the  sovereign,  which  is  termed 
Venia  ^atis. 

This  writ  is  at  present  granted,  by  the  autho- 
rity vested  for  this  purpose  in  the  provincial 
department^^^,  on  letters  from  the  magistrate  of 
the  domicile,  who  is  accustomed  previously  to 
hear  the  parents  on  this  matter,  and  does  not 
grant  his  letters  of  recommendation  to  males 

(1)  De  GrooL  Inl.  B.  1.  D.  6.  S.  4.  Groenewegen,  de  Leg* 
afarog.  ad.  S.  ult  Inst,  de  patr.  potest.  Heenoskirk,  Bat.  Arc. 
p.  140. 

(2)  De  Groot,  d.  1.  P.  Voet,  ad  tit.  Inst.  quib.  mod.  jus.  patr. 
SoIt.  S.  ult.  in  fine.  Zurck,  in  Cod.  Bat.  Voc.  Uouwelijk, 
S.7. 

(3)  Groenewegen,  de  Leg.  abrog.  ad.  pr.  Inst.  quib.  mod. 
JQS.  patr.  poL  Sol.  S.  V.  Leenwen,  R.  H.  R.  1.  B. 
13.  D.  S.  6. 

(4)  Staatsregeling,  van  Octob.  17th,  1801.    Art.  71. 
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How  it       under  the  age  of  twenty,  or  females  under 
eighteen  years/*^ 

4th.  By  tacit  or  indirect  emancipation/*^ 
When  the  children,  with  the  previous  knowledge 
of  the  parent,  take  up  a  residence  elsewhere, 
and  exercise  openly  any  trade  or  calling/'^ 

(1)  See  Verhand.  oyer  de  Judie.  Pract.  2.  D.  4.  B. 
7.  Hoofdst.  S.  5. 

*  (2)  Positive  or  direct  emancipation,  though  not  without  ex- 
amples in  Holland,  (See  Regtsgel.  Obser.  2.  D.  Obs.  7.  and 
4.  D.  pag.  231 — 234.)  is  however,  not  now  in  use,  since  the 
Venia  €cUUis  has  rendered  the  same  unnecessary. 

(3)  De  Groot,  Inl.  B.  1.  D.  6.  S.  4.  n.  11.  Voet,  ad  tit.  ff. 
de  adopt,  n.  12. 
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CHAPTER  V. 

Of  Cruardians  and  Curators. 

Sect.  I. 

The  state  of  those  who  are  their  own  mas-  who  may 
ters  is  very  different  from  that  of  those  who  on  ^^J,^"*'' 
account  of  their  youth,  or  some  mental,  or  cor- 
poreal incapacity,  are  subject  to  the  care  and 
government  of  others. 

This  care  or  government  is  termed  Guardian* 
ship  or  Curatorship.* 

Orphan  children  under  twenty-five  years  of 
age,  are  placed  under  guardianship/^^ 

According  to  the  general  rule,  every  one  who 
is  appointed  guardian  is  bound  to  accept  it,  and 

(1)  De  Groot,  Inleid.  B.  1.  D.  7.  S.  3.    RegtsgeI,Obs.  D.  2. 
Obs.8. 


*  In  the  English  Law,  such  curator  is  in  cases  of  Idiotcyand 
Lonacy,  termed  the  Committee  of  the  Person ;  but  the  appoint- 
ment of  a  curator  to  a  person,  as  a  Prodigal^  who  is  likely  to 
bring  himself  and  family  to  ruin,  seems  to  be  unknown  to  the 
Eb^  Law^T. 

H 
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Who  may    in  casc  of  refusal,  may  be  constrained  by  Gyze- 

If""'  ling.*^'> 

Some  persons,  however,  are  prohibited  from 

becoming  guardians,  and  others  are  privileged 

to  decline  it. 

Among  the  prohibited  persons,  are  those,  es- 
pecially, who  are  themselves  under  guardian- 
ship or  curatorship/*^  also  all  females,^^^  except 
the  mother  and  grandmother,  who  so  long  as 
they  do  not  marry  again,  are  admissible  to  the 
guardianship  of  their  children  or  grandchildren, 
sometimes  with  the  addition  of  a  co-guardian 
whenrequisite.^*^ 

Military  persons  are  not  prohibited,  but  may 
excuse  themselves  from  this  office ;  ^^^  debtors 
or  creditors  of  the  estate  of  the  children  for  a 
considerable  sum  may,  according  to  the  discre- 
tion of  the  judge,  be  removed  from  acting  as 
guardians/^^    Clerks  in  the  secretary  of  state's 

(1)  Pr.  Inst  de  exciis.  tut.  De.  Groot,  Inl.  B.  1.  D.  7.  S.  15. 

(2)  S.  2.  Inst,  qui  test,  tut  dari.  S.  1 3.  Inst,  de  excus.  tut. 

(3)  L.  16.  18.  ff.  de  tutel.  L.  26.  ff.  de  test.  tut.  L.  2.  73.  ff. 
deR.  J. 

(4)  De  Groot,  Inl.  B.  1.  D.  7.  S.  11.  V.  D.  Keessel, 
Thes.  1 22. 

(5)  V.  D.  Keesel.  Thes.  113. 

(6)  Voet,  ad  tit  ff.  de  tutel.  n.  4. 


♦  But  see  the  reference  under  Note  (2)  where  this  doctrine 
seems  to  be  qualified  ;  and  it  is  to  be  understood  as  applicable 
only  to  guardians  appointed  by  the  Court,  and  not  by  last  will. 
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or  revenue  department  cannot^  without  the  who  may 
knowledge  of  their  principal,  undertake  this  ^J^^"*'' 
office/*^ 

The  grounds  on  which  certain  persons  may 
be  excused  from  this  office  are  left  to  the  dis- 
cretion of  the  judge  ;^^^  for  example,  those  who 
are  already  burthened  with  three  guardianships, 
or  who  are  above  seventy  years  of  age,  or  who, 
from  sickness  or  bodily  infirmity,  are  hardly 
able  to  attend  to  their  own  affidrs,  &c/'^ 

When,  however,  the  reasons  adduced  by  the 
party  why  he  should  be  excused,  are  held  insuffi- 
cient,  and  he  thinks  himself  aggrieved  thereby, 
an  appeal  lies,  and  in  the  mean  time  another 
guardian  is  provisionally  appointed/^^ 

Sect.  II. 

The  appointment  of  guardians  may  be  made  Appoint- 
by  will  or  codicil,^*^  or  by  special  act  of  guar-  Guardians, 
dianship,^^^  executed  either  by  father  or  mother  as 
well  at  the  death  of  the  former  as  of  the  latter. 

(1)  Resol.  van  Gecomm.  Raaden.    1  Feb.  1724.  G.  P.  B. 
6  D.  pag.  42. 

(2)  S.  Van  Leeuwen,  Cens.  For.  Ptut  1,  Lib.  1.  Cap.  16* 
n.  20.    Voet,  ad  tit.  fF.  de  exctis.  tut.  n.  12. 

(3)  D.  D.  ad  tit.  Inst,  et  ff.  de  excus.  tut.  Lybregts.   Red 
Vert,  over't  Not.  Ambt.  1  D.  30  Hoofdst  n.  16. 

(4)  De  Groot,  Inleid.  1  B.  7  D.  S.  14. 

(5)  De  Groot,  Inleid.  1  B.  7  D.  S.  7.  n.  5.  and  2  B.  14  D. 
S.5. 

(6)  Ordonn.  VanH  Zegel  van.  1794.    Art.  53. 

H  2 
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Appoint-  When  the  parents  have  not  provided  a  guar- 
Guardians.  dian,  this  provision  is  made  by  the  orphan 
chamber  of  the  domicile  of  the  deceased  parent ; 
or  if  this  chamber  is  expressely  excluded  by  the 
will/^^  then,  by  the  judge,^*^  who  is  accustomed 
to  appoint  the  nearest  relations,  if  fit  persons/^^ 
That  this  provision  may  not  be  neglected,  it  is 
the  universal  rule  in  all  cases  of  the  death  of 
parties  who  leave  children,  to  summon  the  exe- 
cutors or  administrators  to  produce  the  will  at 
the  orphan  chamber/*^ 

Strangers  who  leave  any  estate  or  legacy  to 
the  children  of  others  may  appoint  guardians 
for  them ;  but  this  is  not  a  joer^o/i^/ guardianship 
which  concerns  the  maintenance  and  education 
of  the  children,  but  a  real  guardianship,  regu- 

(1)  It  has  always  been  a  great  matter  of  surprise  to  us  and 
many  others,  that  people  are  so  bent  on  excluding  the  orphan 
chamber  in  their  wills.  Does  not  a  public  administration,  gua- 
ranteed, as  it  were»  by  the  department  itself,  deserve  by  hr  to 
be  preferred  to  the  administration  of  private  persons,  of  whose 
fidthless  and  negligent  conduct  so  many  melancholy  proofs  are 
daily  met  with  ?  Observations  very  worthy  of  remark,  on  this 
head,  are  to  be  found  in  the  Vaderl.  Letteroeff*  1791.  No.  11. 
Mengelw.  bladz.  475.  en  volgg. 

(2)  Voet,adtit.  ff.  de  tut  et  cur.  dat  n.  5. 

(3)  V.D.  Keessel.  Thes.  117. 

(4)  DeGroot,  Inleid.  IB.  7D.  S.13.  This  is  also  con- 
finned  by  almost  all  the  laws  relating  to  orphans  in  our  towns 
and  villages. 
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lating  the  administration    of  the  property  so  Appoint- 
bequeathed.^^^  S^rcSL 

Sect.  III. 

The  duty  of  a  guardian  consists,  in  the  first  Duty  of 
place,  in  making  an  inventory  of  the  goods  of  *" 

the  children/'^  or  in  demanding  this  from  the 
surviving  parent  who  remains  in  possession/'^ 

The  giving  of  security  by  the  guardian  is  now 
with  us  nearly  out  of  use,  though  in  some  cases, 
for  sufficient  reasons,  the  judge  may  require 
it.<*> 

The  authority  and  controul  of  the  guardian 
is  either  over  the  person  or  the  property  of  the 
ward.  With  respect  to  the  person,  the  guar- 
dian must  take  care  that  the  ward  be  properly 
maintained,  according  to  his  estate,  and  edu- 
cated in  such  a  way,  that  when  he  becomes  of 
age,  he  may  be  able  to  obtain  a  suitable  live- 
lihood/*> 

With  respect  to  the  property,  he  must  exercise 
the  same  care  for  the  preservation  of  all  that  is  of 
substantial  value,  as  a  good  father  of  a  family 
would  over  his  own.  When  the  orphan  chamber 
is  not  excluded,  the  property  of  the  ward  is 

(1)  V.  D.  KeesseL  Thes.  118. 

(2)  De  Groot,  InleicL  1  B.  9  D.  S.  3. 

(3)  V.  D.  KeesseL  Thes.  135. 

(4)  DeOfoot,  Inleid.  1  B.  9D.  S.L  Voet  ad  tit  ff.de 
idnL  et  per  tuL  n.  2. 

(5)  De  Groot,  Inleid.  1  B.  9D.  S.  9. 
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Duty  of  placed  under  its  care;^*^  otherwise,  the  guar- 
dian has  the  charge  of  it.  But  where  there  are 
several  guardians,  it  is  most  prudent  to  keep  it 
(if  of  that  nature)  in  a  particular  chest,  to 
which,  one,  without  the  other,  cannot  have 
access. 

He  must  also  collect  and  call  in,  with  the 
greatest  diligence,  the  outstanding  debts,^*^  and 
the  cash  in  hand  must  be  laid  out  in  government 
securities,  yielding  interest.^'^  Other  sorts  of 
investment  on  security,  as  mortgages  and 
the  like,  however  secure  they  may  be,  require 
the  previous  sanction  of  the  court,^*^  in  order  to 
protect  the  guardian,  in  case  of  unforeseen  loss, 
from  becoming  personally  liable. 

Such  previous  sanction  of  the  court  is  also 
necessary  generally  to  the  guardian  in  all  transac- 
tions of  importance ;  for  example,  in  the  conti- 
nuing or  discontinuing  of  any  trade  or  busi- 
ness.^*^ 

In  the  compromising  of  any  doubtful  claim  or 
matter^^^  and  the  like. 

(1)  RechtBgel.    Obser?.  3  D.  Obs.  12. 

(2)  Voet,tid  tit.  fF.  de  adm.  et  per.  tut  n.  8. 

(3)  Regtsgel.  Observ.  3  D.  Obs.  13.  V.  D.  Keessel,  Thes. 
155. 

(4)  De  Groot,  Inleid.  1  B.  2  D.  S.  2. 

(5)  Voet,  ad  tit.  ff.  de  adm.  et  per.  tut.  n.  1  ] . 

(6)  Voet,  ad  d.  t.  d.  13.  et  ad.  tit.  ff.  de  transact,  n.  2. 
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The  office   of  guardian  is  indivisible,  and  Duty  of 
each  is  responsible  for  the  acts  of  the  other/*>        G"«^^- 

Sect.  IV. 

Of  a  more  or  less  special  nature  is  the  duty  in?entory. 
of  guardians,  with  respect  to  the  inventory  of 
the  property  to  be  made  by  the  surviving  parent 
when  about  to  enter  upon  a  second  marriage ; 
and  so  also  are  the  consequences  of  guardian- 
ship when  the  surviving  parent  remains  in  pos- 
session, with  the  children,  of  the  common  pro- 
perty, without  any  division  having  been  made, 
as  Boedelhouder.* 

With  respect  to  the  first  or  vertigting,  or  ver- 
weeging,  as  it  is  termed,  when  the  surviving 
parent  is  about  to  enter  upon  a  second  mar- 
riage, the  obligation  is  imposed  on  the  party, 
by  law,  to  furnish  to  the  children  by  the  first 
marriage,  as  a  preliminary  step,  a  statement  or 
inventory  of  their  rights  in  the  property  of  the 
deceased  parent.^^^  For  this  purpose,  the  sur- 
viving parent,  with  the  next  of  kin  of  the 
children,  as  guardians  thereto  chosen^  makes  an 

(1)  De  Groot,  Inleid.  1 B.  9  D.  S.  11 . 

(2)  Regtsgel.  Observ.  1 D.  Obs.  15. 

-         ,  j__rH_        -  — M ■ I  ■    ■  »^  ^  ■  I     ■    ■  -    -* " ■  

*  When  the  parties  marry  in  the  community  of  goods,  the 
surviving  parent  is  entitled  to  one-half,  and  the  children  to  the 
other,  on  the  death  of  one  of  the  parents,  if  they  are  not  ex- 
cluded by  will;  in  which  case,  they  have  only  their  legitimate 
portion. — T. 
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Inventory  act  whereby  the  amount  of  this  property  is 
ascertained  and  declared,  generally,  with  the 
condition  that  it  shall  remain  in  the  possession 
of  the  parent  until  the  children  shall  have 
«  attained  their  majority,  to  maintain  them  dur- 
ing this  period  from  the  usufruct  or  interest 
thereof/*^  In  this  case,  the  duty  of  the  guar- 
dian is  limited  to  the  examination  of  this  inven- 
tory ;  and  for  this  purpose  he  is  bound  to  make 
a  strict  inquiry  into  the  property^  in  order  to  pre- 
vent the  children  being  prejudiced  by  the  valua- 
tion or  statement;  but  when  this  is  done,  and 
the  formal  act  completed,  his  duty  in  this 
respect  ceases,  for  he  has  nothing  to  do  with  the 
order  or  disposition  of  the  property  itself. 

Concerning  this  boedelhouderschap,  or  the  sur- 
viving parent  remaining  in  possession  of  the 
property,  it  is  to  be  observed,  that  when  the 
surviving  parent,  he  being  at  the  same  time 
guardian,  makes  no  inventory  of  the  property 
or  act  of  that  nature,  and  does  not  purchase  or 
redeem  the  interest  of  the  children  therein 
(Uitkoop)^  the  consequence  is  that  the  com- 
munity of  goods  still  exists  between  the  parent 
and  the  children,  so  far  that  the  children  enjoy 
one-half  of  all  the  profit  made  during  this  com- 
munity, but  are  not  subject  to  the  losses,  which 

(1)  l>e  Groot,  Inleid.  IB.  9D.  S.6.    Lybregts  Red.  vert 

ovePt  Not  ambt,  1  D.  13  Hoofdst.  V.  D.  Keessel.  Thes.  142 

145. 
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fall  entirely  on  the  surviving  parent  ;^^^  and  this  in?entory. 
may  be  laid  down  as  law  with  us  when  there  are 
no  local  ordinances  to  the  contrary/'^ 

Sect.  V. 

The  power  of  guardians  consists  in  general  Power  of 
in  assisting  and  representing  the  ward  in  all 
transactions  concerning  him/^^  and  especially  in 
appearing  for  him  in  law/^^ 

In  some  cases,  however,  the  assistance  of  the 
guardian  is  unnecessary. 

Thus,  when  the  ward  is  arrived  at  the  age  of 
puberty,  he  may  make  a  will  without  his  guar- 
dian  ;^^^  and  with  respect  to  marriage,  if  the  law 
of  the  place  does  not  expressly  require  it,  the 
consent  of  the  guardian  is  not  necessary  to  its 
validity.<«> 

in  criminal  cases,  the  ward  must  appear  per- 
sonally, at  least  so  long  as  he  is  not  received  in 
ordinary  process.*^^^ 

(1)  De  Gioot,  Inleid.  2  B.  13  D.  V.  D.  Keessel.  Tbes.  266. 
et  Seqq. 

(2)  RegtigeL  Obs.  3D.  Obs.  40. 

(3)  De  Groot,  Inleid.  1  B.  8D.  Voet,  aliique  D.  D.  ad  tit 
£  de  anct.  et  cods.  tuL 

(4)  De  Groot,  d.  1.  S.  4  n.6. 

(5)  De  Groot,  d.  1.  S.  2. 

(6)  See  abo?e,  page  82. 

(7)  Scijl  iran  Proced.  in  Crim.  Zaaken,  Art  61. »  and  there 
V.  Leeowen,  in  not— Voet,  ad  tit  ff.  de  Jud.  n.  12.  V.  D.  Keessel, 
Thes.  127. 

*  See  page  50  of  the  translator's  **  Report  to  Earl  Bathurst 

on 
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Power  of  In  Other  cases  also,  the  power  of  the  guardian 
is  remarkably  limited  by  law.  Thus  he  cannot 
sue  or  proceed  at  law  in  behalf  of  the  minor 
without  the  previous  authority  of  the  judge ; 
and  if  he  proceeds  without  such  authority,  it  is 
at  the  risk  of  paying  the  costs  himself.^*^ 
Neither  can  he  sell  or  incumber  the  real  pro- 
perty of  the  ward  without  a  previous  decree  ^*^  of 

(1)  De  Groot,  InL  1  B.  8  D.  S.  4.  n.  7.  Merala,  Manier 
van  Proced.  Lib.  4.  Tit  93.  Cap.  4.  n.  2.  ibique  not.  Voet»  ad 
tit.  ff.  de  adm.  et  per.  tuL  n.  1 2. 

(2)  De  Groot,  d.  1.  S.  6.    Voet,  ad  tiu  ff.  de  reb.  eor. 


on  the  Criminal  Code  of  Philip  TI.,"   in  force  at  Demeraiy, 
printed  in  1821,  for  Henry  Butterworth,  Fleet-street,  London. 

Article  61  (of  the  Code). 

"  And  if  the  party  accused  is  an  infant  or  minor,  his  corator 
or  guardian  shall  assist  him  in  his  defence ;  and  if  he  have 
none,  then  the  judge  shall  appoint  him  one  for  the  purpose 
aforesaid/' 

Note  on  the  above  article : 

'*  This  is  expressly  enjoined  by  the  Roman  law,  L.  4.  Cod. 
de  Authoritate  prsestanda.  And  in  case  the  in&nt  has  no  guar- 
dian, the  judge  must  appoint  him  one  ex-offick>.  Lex  11  Cod. 
**  qui  petant  tutor :"  whether  the  proceedings  be  in  ordinary 
or  extraordinary  process. 

**  When  the  minor  is  a  prisoner,  the  curator  or  guardian  ad 
lites  must  be  "appointed  him  before  he  is  examined  on  articles ; 
for  which  purpose,  in  order  to  assist  him  with  his  advice,  ^is 
guardian,  contrary  to  the  fifteenth  article,  must  be  allowed  to 
have  access  to  him  before  the  hearing,  although  he  is  not  per- 
mitted to  be  present  at  the  hearing.*' 
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tbe  court  ;*  and  the  same  may  be  understood  of  Power  of 

.  .      /  N  Guardiam* 

govennnent  secunties/^^ 

Sect.   VI. 

Under  the  head  of  guardianship,  two  actions  Actions 
lie  at  law,  one  against  the  guardian  at  the  suit  Title  of 
of  the  ward,  and  the  other  by  the  guardian  ^"■''****^ 
against  the  ward/^^ 

The  first  action  is  given  to  the  ward,  or  in 
case  of  death,  to  his  representatives,  against 
the  guardian  or  his  heirs,  and  against  each 
guardian  in  solidum  ;  so  that  on  full  satisfaction 
by  one,  the  other  shall  be  freed,  for  an  account 
and  the  giving  over  of  the  property  in  their 
hands,  as  also  for  the  answering  in  damages 
all  losses  suffered  by  roal-administration/^^ 

The  other  action  lies  for  the  guardian  and 
his  representatives  against  the  ward,  and  those 
who  succeed  to  his  rights  for  payment  of  all 
disbursements  and  indemnity,  as  well  as  for  a 
release  on  the  foot  of  the  accounts  and  transac- 
tions of  the  guardianship,  and  also  for  a  rea- 
sonable compensation  for  his  time  and  labour/^^ 
The  sum  at  which  this  shall  be  fixed,  varies 
according  to  different  usages  and  local  customs. 

(1)  y.D.  Keessel.  Thes.  130. 

(2)  Actio  tutelffi  directa  et  contraria. 

(3)  Voet,  ad  tit.  fF.  de  tut.  et  rat  distrah. 

(4)  Voety  ad  tit  fF.  de  contr.  tut  et  mil.  act 

•  As  upper  guardian.— T. 
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Actions  The  general  rule  is  to  allow  two  and  a  half 

Stie^  ^  P^"^  cent,  on  receipts,  and  one  and  a  quarter  on 
Guardian,  payments,  and  one  per  cent,  on  the  ready  money 
found  in  the  house,  or  in  the  possession  of  the 
defunct,  or  on  goods  sold,  or  money  received  by 
the  redemption  of  rents,  annuities,  mortgages, 
or  other  obligations.^*^ 

Sect.  VIL 

How  guar.       Guardianship  ends,  1st.  By  the  death  of  the 
oT^rek     w*^d,^*^  in  which  case  the  guardian  must  ac- 
count to  his  heirs.* 

2ndly.  By  the  death  of  the  guardian,^'^  when 
the  guardianship  passes  to  those  whom  he  has 
by  his  will  appointed,  if  he  has  the  power 
of  surrogation,  or  on  failure  thereof  to  the 
Court. 

3rdly.  By  the  majority  of  the  ward,  which 
with  us  is  twenty-five  and  twenty  years,  for 
males  and  females  respectively.^^^ 

(1)  Sententie  van  den  Hoogen  Raadvan  28  Julii,  1725,  to  be 
met  with  in  Lybr^,  Red.  Vert,  over't.  Not.  ambt  D.  2. 
Bijl  Z. 

(2)  S.  3.  Inst  quib.  mod.  tut.  fin. 

(3)  D.  S.  3. 

(4)  Dc  Groot,  Inleid,  B.  1.  D.  10.  S.  1. 


*  As  the  Dutch  Law  makes  no  distinction  between  personal 
and  real  property  in  this  case,  the  word  heirs  is  used  in  the 
translation. — T. 
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In  some  places,  however,  an  express  act  of  How  mar- 
the  magistrate  is  necessary /^^  ezpiretf 

4thly.  By  the  marriage  of  the  ward/*^ 

5thly.  By  the  obtaining  from  the  sovereign 
the  writ  of  Venia  JEtatiSy^^^  which  has  been  be- 
fore noticed/*^ 

6thly.  By  the  cause  which  has  given  rise  to 
the  guardianship  ceasing,  as  when  this  is  limited 
to  a  certain  and  particular  act/^^ 

7thly.  By  the  removal  of  the  guardian  on 
account  of  improper  conduct,  or  unfitness  for 
the  office.  This  is  left  to  the  discretion  of  the 
Court  i^*^  but  if  there  is  nothing  which  sub- 
stantially affects  the  character  of  the  guardian 
in  the  cause  assigned  for  this  removal/^^  it  takes 
place  without  prejudice  to  it. 

Sect.  VIII. 

Thus  far  of  guardians ;  we  must  now  speak  of  curatoiw 
curators.    The  office  and  duties  of  these  are  in  ^^" 


(1)  V.  D.  Keessel,  Thes.  160. 

(2)  De  Gnx)t,  d.  L  S.  2.    Voet,  ad  tit  fF.  de  minor,  n.  6. 
LoeoioB,  Decis  et  Obaenr.  Cas.  124. 

(3)  De  Ghroot,  d.  1.  S.  3.     Voet,  ad  tit  ff.  de  minor,  n.  4. 

(4)  Bladz.  37. 

(5)  De  Groot,  d.  1.  S.  6.     Huber.  Uedend.  Regtsgel.  1 .  B. 
20.  Kap.  n.  17. 

(6)  DeGrootyd.  l.S.4. 

(7)  Voet,  ad  tit  ff.  de  rasp,  tut  n.  ult    V.  D.  Kee^sel, 
Thes.  162. 
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Curator-     general,  the  same  with  those  of  guardians/^^ 
^'  The  difference  between  them,  seems  confined 

substantially  to  these  points : 

Ist.  The  foundation  of  all  guardianships  is 
minority :  that  of  curators  is  founded  on  men- 
tal or  corporeal  incapacity,  whereby  any  one  is 
unfit  to  take  care  either  of  his  property  or 
person. 

These  incapabilities  are  1st.  Insanity/*^  in 
which  case,  if  it  approach  to  dangerous  mad- 
ness, the  power  of  confinement  is  added  to  that 
ofcuratorship. 

2ndly.  Those  who  by  the  scandalous  wasting 
of  their  property,  are  emphatically  termed  in 
our  law,  prodigals, ^^^  and  even  with  respect  to 
these,  sometimes,  reasons  may  exist  to  justify 
personal  confinement,  as  for  example — if  exces- 
sive drunkenness  has  led  to  their  prodigality,  or 
that  there  is  reason  to  apprehend  their  being 
prevailed  upon,  in  such  fits,  to  antedate  any  act 
or  obligation  which  they  may  execute. 

In  the  next  place,  guardians  may  be  ap- 
pointed by  private  persons. 

Curators  only  by  the  Court,  on  previous  in- 
quiry.^*^     Such   appointment  of  curators  also 

.    (1)  De  Groot,  Inleid,  1  B.  1 1.  D.  S.  35.     Voet,  ad  tit  ff.  de 
cur.  fur.  n.  1. 

(2)  Voet,  ad  d.  t  n.  3. 
.     (3)  De  Groot,  d.  L  S.  4.    Voet,  ad  d.  t  n.  6.  et  7. 

(4)  De  Groot,  d.  1.  S.  4.  n.  6.    V.  D.  Keessel,  Thes.  164. 
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requires  proclamations  and  notice,  to  prevent  Curator- 
prejudice  to  third  persons  who  might  deal,  with-  *  '^* 
out  notice,  with  the  person  thus  placed  under 
curatorship/*^ 

Lastly,  curatorship  ceases  only  by  order  of 
the  Court  which  has  granted  it.* 

This  order  may  not  only  be  applied  for  in 
cases  where  the  cause  itself  of  the  appointment 
has  ceased ;  but  also  when  the  party  has,  not- 
withstanding his  opposition,  been  placed  under 
curatorship,  for  he  has  the  right,  by  petition  to 
the  Court,  to  traverse  this  order  of  curatorship, 
and  on  failure  of  redress  to  appeal/'^ 

Besides  the  above  mentioned  curatorship  over  Sequetti»- 
person  and  property,  there  is  another  kind  of 
judicial  provision,  relating  to  property  only, 
which  is  termed,  not  unaptly,  Sequestration  ;  for 
example — to  appoint  a  representative  for  an 
absentee  in  an  inheritance,  or  to  administer,  and 
liquidate  an  estate,  whereof  the  heirs  are  not 
known ;  or  in  an  abandoned  estate,  encumbered 
with  debts,  and  the  like/*^ 

(1)  Voet,  ad  d.  t  n.  8. 

(2)  See  our  Verhand,  over  de  Judic.  Pract.  1.  D.  2.  B.  24. 
Hoofdst  bl.  334. 

(9)  V.  D.  Keessel,  Thes.  167. 


*  Quaere  as  to  case  where  the  party  is  removed  by  his  curator 
noR  tn  fraudem^  to  another  jurisdiction,  and  there  becomes 
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CHAPTER  VI. 

Of  the  Rights  of  Men  in  and  to  thifigs  in 

general. 

Sect.  I. 


The  second  object  of  the  law  (objectum  juris) 
Jj^^        regards  things  in  or  to  which  men  are  entitled/*^ 

We  lay  down  emphatically  this  division  that 
the  rights  of  men  are  in  things  or  to  things,  and 
that  these  rights  are  of  distinct  natures,  and  in 
their  consequences  widely  different/*^ 

The  right  in  a  thing  (Jus  in  Re.)  is  that 
right  whereby  the  thing  itself  is  bound  to  me, 
so  that  I  may  pursue  this  right  in  the  thing 
against  any  possessor  whatsoever. 

The  right  to  a  thing  {Jus  ad  rem  vel  in  per^ 
sonani)  is  that  right  whereby  not  the  thing  itself 
but  the  person  with  whom  I  have  dealt  is  bound 
to  me,  so  that  I  have  only  an  action  against  him 
for  the  delivery  of  the  thing  contracted  for,  or 

(1)  S.  Ult  Inst  de  Jur.  Nat.  Gent  et  Civ. 

(2)  Bockelman,  in  Tract  de  Action,  Cap.  4.     Hetneccii, 
Recit  ad   tit.  Inst,  de  rer.  div.  pag.  206  et207. 
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for  the  performance  of  the  act  stipulated ;   for  Rights  m 
example,  you  may  be  in  possession  of  goods  thin^ 
which  are   my  property,  then    my  remedy   is 
against  the  goods  themselves,   and  I  reclaim 
them  as  mine,  although  they  may  have  come 
into  a  third  hand ;   but  if  I  have  lent  you  a 
sum  of  money,  which  you  fail  to  repay  at  the 
stipulated  time,  then  I  have  no  right  in  any  of 
your  goods  which  form  part  of  your  estate,  but 
merely  a  personal  action  against  you  to  compel 
payment.     In  the  first  case,  if  your  estate  be- 
comes insolvent,  I  reclaim,  as  owner,  my  pro- 
perty, which  never  formed  part  of  your  estate ; 
but,  in  the  second  case,  I  come  in  as  a  con- 
current creditor,  pro  rata,  with  the  others. 

Sect.   II. 

The  different  kinds  of  right  in  a  thing  {Jura  Different 
in  re)  are  four  in  number ;    1.  the  right  of  pro-  J^  *  ^ 
perty  ;    2.  the  right  of  inheritance ;  3.  the  right 
of  servitude;*    4.  the  right  of  pledge  or  mort- 
gagey^ 

Some  writers  have  also  added  to  this  enume- 
ration, though  not  with  strict  accuracy,  the  right 
of  possession.^^^  However,  on  account  of  its 
special  consequences,  we  shall  notice  it  sepa- 

(1)  Huber.  in  Praelect  ad  tit.  Inst,  de  rer.  div.  n.  J  2. 

(2)  C.  F.  Walchii  Introd.  in  Controv.   Jur.  Civ.   Sect  2. 
Cap.1.  S.  6. 

♦  As,  the  right  of  way, — T 
I 


tttlV. 


114  OF    CIVIL    JURISPRUDENCE. 

Different    lately  after  having  treated  of  the  four  sorts  of 

kinds  of  i     •   \^m     •     **  a*         j 

Jta  M  re.    I'^al  nghts  just  mentioned. 

Sect.  III. 

Different  The  rights  to  a  thing  (Jura  ad  rem\  or  per- 
rWbu^u>a  sonal  rights,  vary  according  to  the  extent  of 
^^-        the  cause  or  origin  of  the  obligation  from  which 

they  arise. 

They  may  be  reduced  to  four;    1.  Those 

which  arise  from  contracts;  2.  from  qtiasi  can^ 

tracts ;  3.  from  crimes  ;  4.  from  qtiasi  crimesS^ 
Proceeding  in  this  way,  we  shall  dedicate  the 

remaining  part  of  the  first  book  of  this  work 

to  this  inquiry. 

(1)  Pothier,  Verb,  van  Contracten  en  Verbintenissen,  2  vols, 
in  8yo.,  wbich  I  translated  and  publisbed,  witb  annotations. 
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CHAPTER  Vn. 

■ 

Of  the  Right  of  Property. 
Sect.  I. 
Property  is  that  right  by  which  any  thine;  is  Property, 

,  ,    ,  .      ,  wherein  it 

understood  to  belong  to  any  particular  person  consists. 
to  the  exclusion  of  all  others. — This  right  is 
especially  known  by  its  consequences. 

1.  It  comprehends  the  right  to  enjoy  the 
fruits  or  profits  of  the  thing. 

2.  The  right  to  make  such  orderly  use  of  the 
thing  as  the  owner  may  think  proper. 

3.  The  right  to  alter  or  change  the  form  of 
the  thing  at  pleasure. 

4.  The  right  entirely  to  destroy  the  thing. 

5.  The  right  to  prevent  others  from  making 
use  of  it ;  and 

6.  The  right  to  alienate  or  to  make  over  to 
others  any  other  sort  of  right  in  the  thing ;  as, 
for  example,  the  use  of  it.^*^ 

When  all  these  consequences  do  not  unite, 
the  right  of  property  is  not  perfect.  We  must, 
however,  qualify  all  this  with  the  limitation,  pro- 
vided the  object  of  the  law,  and  the  rights  of 
third  persons,  are  not  affected  thereby .^^^ 

(1)  Pothier,  Traits  du  Droit  de  Domaine  de  Propri^t6,  Parti. 
Chap.  1.  n.  5. 

(2)  Pothier,  d.  L  n.  14. 

i2 
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Sect.  XL 
Right  of         The  ways  in  which  this  right  of  property  is 
Eo^ac-^'     acquired  are  as  follow : 

quired.  J    Occupancy,  or  the  simple  taking  of  the 

thing.  To  this  title  it  is  requisite  that  the 
thing  belongs  to  nobody/*^  or  else  a  theft  is 
committed. 

Under  this  title,  by  occupancy,  may  be 
classed, 

1.  The  right  of  the  chase  in  wild  beasts.^*^ 
In  former  times  this  right  was,  for  the  greater 
part,  confined  to  the  nobility,  and  those  persons 
who  had  obtained  it  by  special  favour  of  the 
sovereign .V  At  present  less  weight  is  attached 
to  these  exclusive  privileges;  so  that,  among 
other  things,  every  one  is  at  liberty  to  pursue 
the  chase  on  his  own  grounds.^*^ 

With  respect  to  downs,  and  other  open  places, 
it  was  soon  found  that  the  unlimited  exercise  of 
the  right  of  chase  would  have  shortly  destroyed 
the  game,  and  therefore  it  was  found  necessary 
to  return  to  the  old  laws  and  customs  which 
existed  before  the  year  1795.^*^ 

(1)  L.  3.  pr.  ff.  de  acq.  rer.  dom. 

(2)  L.  1.  S.  1.  ff.  eod. 

(3)  De  Groot,  Inleid.  2  B.  4  D.  S.  25^1.  RegtegeL  Observ. 
1  D.  Obs.  27-29,  and  3  D.  Obs.  30.  J.  Rendorp,  Verhand. 
over  het  Recht  van  de  Jagt  (Amst  1777),  and  J.  Dierquens, 
Aanmerk,  op't  Zelve  ('a  Hage  1778). 

(4)  Public.  HoU.  26  Jann.  et  28  Julii  1795. 

5)  Public.  Van't  Uitr.  Bewind.  28  Octob.  1799. 
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2.  The  right  of  fowling.     In  this  respect  also  Right  of 
the  ancient  exclusive  privileges  of  the  nobles  E^JJ^^' 
are  considerably  restricted/*^  and  what  we  have  *i""^' 
observed  of  the  right  of  chase  is  here  equally 
applicable/*^ 

3.  The  right  of^shing  in  the  sea.  This  is 
free  to  all/^> 

So  also  in  public  rivers  and  waters,  so  far  as 
angling/*^  With  respect  to  fishing  with  nets 
and  other  instruments,  as  also  concerning  the 
time  when  it  is  not  lawful  to  fish,  there  are 
various  laws  and  regulations/*^  which,  by  the 
last  enactments  on  this  head,  have  been  con- 
firmed as  still  in  full  force/^^ 

4.  The  finding  of  unowned  goods,  or  of  goods 
the  property  in  which  has  been  abandoned  by 
the  owner. 

Also  of  shells  and  precious  stones  found  on 
the  sea-shore/'^  Newly  discovered  islands/®^ 
Treasure  trove,  or  buried  or  concealed  treasures, 

(1)  De  Groot  Inleid,  2  B.  4  D.  S.  6-16.  Regtsgel  Observ. 
1  D.  Obs.  24.  3  D.  Obs.  26,  27,  and  28,  and  4  D.  Obs.  17. 

(2)  See  the  above  quoted  Public  of  1795  and  1799. 

(3)  De  Groot  Inleid,  2  B.  4  D.  S.  17. 

(4)  De  Groot  Inleid,  2  B.  1  D.  S.  28,  and  4  D.  S.  18. 
|5)  De  Groot  Inleid,  2  B.  4  D*  S.  23. 

(6)  Pub.  HoU.  18  Aug.  1795,  and  10  Feb.  1796.  Publ. 
Van't  Uitr.  Bew.  28  Oct.  1779,  Art.  15. 

(7)  L.  3.  ff.  de  divis.  rer.    D.  1.  n.  8. 

(8)  De  Groot,  Inleid.  2  B.  4  D.  S.  33.  V.  D.  Keessel  Thetu 
190. 
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Right  of     found  on  one's  own  ground,  and  which  belong 

Ewaci^'    entirely  to  the  finder;    but  if  found  on  the 

quired.       ground  of  another,  he  is  entitled  to  the  half, 

and  the  other  half  goes  to  the  owner  of  the 

land/^> 

Although  the  states  have  occasionally  pre- 
tended to  some  right  in  this  respect/*^ 

That  the  owner  has  abandoned  his  property 
in  the  thing,  must  clearly  appear  ;  therefore  we 
cannot  acquire  by  occupancy  stray  beasts,  or  a 
lost  purse  of  money,  or  other  valuables,^'^  but 
are  bound  by  public  advertisement  to  give 
notice  in  the  newspapers  and  to  the  magistrates, 
and  to  use  such  means  in  order  to  find  the  true 
owner,  and  more  especially  with  respect  to 
shipwrecked  goods,  or  those  found  on  the  sea- 
shore, which,  if  converted,  render  us  liable  to  a 
criminal  action.  The  sailors  or  persons  who 
find  this  property  are  entitled  to  place  it  in 
security,  and  the  owners  cannot  reclaim  it  with- 
out paying  the  salvage.^*^ 
5.  Booty  acquired  in  war  from  the  enemy /*^ 

(1)  V.  D.  Keessel  Thes.  198. 

(2)  De  Groot,  Inleid.  2  B.  4  D.  S.  38.    Sort,  Tract  Van  de 
Domein.  Van  Holland.  7.  D.  n.  18.  seqq. 

(3)  De  Qroot  Inleid.  2  B.  1.  D.  S.  52. 

(4)  De  Qroot  Inleid.  2  B.  4  D.  S.  36.    Placaat  HolL  22  Jdii 
1772,  in  »t  G.  P.  B.  9  D.  pag.  811. 

(5)  De  Groot  Inleid.  2  B.  4  D.  S.  34. 
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However,  in  the  distribution  of  this,  the  military  Rigbt  of 
and  maritime  law  must  be  foUowed.<»  C^' 

II.  Another  mode  of  acquiring  property  is  ^***"^- 
termed  accession,  or  the  addition  made  to  our 
property  by  its  natural  fruit,  increase,  or  pro- 
duce.    Under  this  title  we  are  equally  owners 

and  proprietors  of  what  is  thus  produced,  as  we 
are  of  the  property  producing  it :  for  example, 
the  produce  of  our  cattle,  the  fruits  of  our 
land,  &c.<*> 

The  gradual  addition  made  to  our  lands  by 
the  constant  ebb  and  flood  of  the  waters,  we 
acquire  under  the  title   of  accretion  or  £?/&. 

vium.^^^ 

Also  whatever  is  planted  or  erected  on  the 
ground  of  another,  goes  to  the  proprietor  of  the 
ground.  So,  whatever  is  done  for  the  ornament 
or  improvement  of  any  particular  thing,  is  to 
the  profit  of  the  owner  of  the  thing,  saving  to 
the  other  his  right  to  compensation.^*^ 

III.  In  most  cases,  the  right  of  property  is 
acquired  by  delivery  or  conveyance J^^^  and  therein 

(1)  Voet  in  Tract  de  Jur.  Milit  Cap.  5,  et  tit.  ff.  de  acq. 
ler.  dom.  n.  6.  Regstel.  Observ.  3  D.  31.  V.  D.  Keessel 
Tbe8.191andl92. 

(2)  S.  19.  Inst,  de  rer.  div. 

(3)  L.  7.  S.  1.  ff.  de  acq.  rer.  dom.  De  Groot  Inleid.  2  B. 
9  D.    Regt^el  Observ.  4  D.  Obs.  21-25. 

(4}  De  Groot  Inleid.  C2  B.  10  D. 
(5)  L.  20.  C.  de  pact. 
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Right  of     a  difference  must  be  made  between  moveable 

EoTac^'    and  immoveable  property. 

quired.  Moveable  property  passes  merely  by  delivery 

thereof,  or  of  its  symbol ;  as,  by  delivery  of  the 
keys  of  the  store  or  warehouse  where  it  is  de- 
posited.^*^ The  delivery,  however,  of  moveable 
property  does  not  transfer  the  title  or  dominion. 
Either  the  purchase-money  must  be  paid,  or 
the  purchase  made  (expressly)  on  credit.^*^ 

If  the  purchase  be  for  ready  money,  and  no 
payment  be  made,  then  the  vendor  within  a 
short  time,  generally  within  six  weeks,  may 
reclaim  the  goods  :^^^  whether  this  right  of  re- 
claiming the  goods  has  place,  if  the  vendee,  who 
has  bought  on  credit  for  a  limited  time  fails 
soon  after,  and  thus  commits  a  manifest  fraud, 
may  be  a  question.^*^ 

In  immoveable  property  the  title  does  not 
pass,  unless  the  conveyance  or  transport  is  made 
before  the  judge  of  the  place  where  it  is  situate, 
and  the  government  duties  of  two  and  a  half  per 
cent.,  with  the  addition  of  one-tenth,  be  paid.^^^ 

(1)  S.  45.  Inst,  de  rer.  divis.  L.  9.  S.  6.  ff.  de  acq.  rer. 
dom. 

(2)  S.  41.  Inst  de  rer.  divis.  De  Groot  Inleid.  2  B.  5.  D. 
S.  14. 

(3)  Regtsgel.  Observ.  3  D.  Obs.  33. 

(4)  Bynkershoek,  Quaest.  Jur.  Priv.  Lib.  3.  Cap.  15.  V.  D. 
Keessel,  Thes.  204. 

(5)  Regtsgel.  Observ.  3  D.  Obs.  32.  Plac.  van  Keixer  Karel 
of  10  May  1529.     Ord.  op  den  40  penn.  of  9  May  1744. 
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IV.  Lastly,  the  right  of  property  is  acquired  Right  of 

by  prescription  of  time,  by  which  must  here  be  Ewa2^' 

understood,     undisturbed    possession    for    the  ^^^ 
third  part  of  a  century/^^ 

Sect.  III. 
The  action  which  arises  under  the  head  of  Actions 
property  is  named  Reclame, ^^^  or  Rei  Vindicatio.  h"adof 
It  is  a  real  action,  which  lies  for  the  owner  of  P'^^p^^- 
any  thing  moveable  or  immoveable,  corporeal 
or  incorporeal,   against  the  possessor  or   any 
person  who  has,  mala  Jide,  divested  himself  of 
the  possession,  to  deliver  it  up  to  the  owner* 
with  all  its  fruits  then  in  existence,  and  also 
those  which  the  mala  fide  possessor  has  already 
enjoyed,   or   might  have   enjoyed,   under  the 
deduction,  however,  of  the  costs  and  charges  of 
the  possessor  in  the  thing.^'^ 

Sect.  IV. 

How  the  right  of  property  may  be  lost,^*^  may.   Right  of 
in  some  respects,  be  seen  from  what  we  have  CoTkLt! 
already  observed,  in  the  second  section  of  this 
chapter. 

It  takes  place   either   with  or  against   our 

(1)  De  Groot  Inleid.  2  B.  7  D.    Matthsei  Piux>ein.  9.  Loenius. 
Decis  en  Observ.  Cas.  7Q. 

(2)  Rei-Vindicatio. 

(3)  Voety  aliiqueD.  D.  at  tit.  ff.  de  rei.  vind.  Pothier,  Traits 
du  Droit  de  Propria,  Part  2.  Chap.  1.  pag.  449-486.  De 
Groot  Inleid.  2  B.  6  D. 

(4)  De  Gfoot,  Inleid.  2  B.  32  D. 
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Right  of  consent.  With  our  consent,  by  delivery  or 
Eowk!^  conveyance  to  another,  or  by  its  entire  aban- 
donment/^^ provided  the  intention  to  abandon 
clearly  appears.  Thus,  for  example :  in  cases 
of  stormy  or  bad  weather,  the  throwing  of  goods 
overboard  to  lighten  the  vessel  does  not  amount 
to  abandonment  or  relinquishment  of  the  right 
of  property.^^^ 

We  lose  our  property  against  our  will  when 
it  is  taken  in  execution,  or  by  order  of  the 
higher  power  for  the  advantage  of  the  commu- 
nity. The  latter,  however,  cannot  take  place 
without  reasonable  compensation.^'^ 

In  like  manner  hy  prescription  qftimeS^^  But 
this  is  not  effected  by  the  mere  loss  of  posses- 
sion, although  we  are  ignorant  what  is  become 
of  the  goods.^*^ 

Unless  the  goods  were  of  that  nature  that 
originally  they  were  no  one's  property ;  as,  for 
example,  in  the  case  of  beasts  of  the  chase,  over 
whom  we  lose  our  property  after  capture,  when 
they  escape.^^^ 

(1)  L.  1.  ff.  pro.  derel. 

(2)  L.  9.  S.  8.  ff.  de  acq.  rer.  dom.    L.  8.  ff.  de  L^.  Rhod. 

(3)  This  is  named  Jus  dominii  eminentiSf  concerning  which, 
see  Bynkershoek/Quaest.  Jur.  Publ.  Lib.  2.  Cap.  J  5.  S.  De 
Cocceii,  Dissert  Proemial  ad  Grotium,  de  J.  B.  ac  P.  Diss.  12. 
S.  629.  n.  2.  pag.  560. 

(4)  L.  20.  C.  de  pact.  1. 1  ff.  de  prescript. 

(5)  L.  44.  ff.  de  acq.  rer.  dom. 

(6)  L.  3.  S.  2.  L.  5.  L.  14.  S.  1.  ff.  de  acq.  rer.  dom. 
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CHAPTER  VIII. 

Of  the  Right  of  Inheritance  in  general. 

Sect.  I. 

The  second  sort  of  real  rights,  or  rights  in  a  .Right  of 
thing,  is  the  right  of  inheritance,  by  which,  ance. 
when  a  party  is  entitled  to  an  estate,  or  to  part 
of  it,  or  by  legacy  has  acquired  a  title  to  any 
thing,  he  succeeds  to  all  the  rights  of  the  ances- 
tor or  testator,  so  that  the  property  acquired 
by  these  titles  becomes  a  new  species  of  pro- 
perty.<'> 

This  property,  however,  by  inheritance  or 
legacy,  is  not  acquired  with  us,  or  cast  upon  us, 
solely  by  descent,  or  under  the  will,  ipso  jure^ 
but  must  be  entered  upon  or  accepted  by  a 
positive  act/*^ 

Sect.  II. 

Inheritance  is  also  of  two  kinds,  either  by  last  Of  two 
will,  or  ab  intestato;  and  we  shall  treat  of  each 
in  the  two  following  chapters. 

(1)  L.  37.  ff.  de  acq.  velom.  her.    De  Groot.  Inleid.  2  B. 
32  D.  S.  2. 

(2)  De  Groot  Inleid.  2  B.  2D.  S.  12.  n.  14.    Voet  ad  tit 
^  de  acq.  vel  om.  her.  n.  18.    V.  D.  Keessel.  Thes.  182. 
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Of  two  Inheritance  by  contract/^^  though   admitted 

with  us,  particularly  in  marriage  contracts,  we 
shall,  with  respect  to  its  consequences,  class 
under  those  by  last  will/*^ 

Since  the  right  of  succession  or  inheritance  is 
a  kind  of  real  right,  so  it  affords  a  real  action/'^ 

This  action  is  given  to  every  one  who  is 
entitled  to  any  inheritance  or  estate,  or  part 
thereof,  against  the  possessor,  whether  he  hold 
as  heir,  or  simply  as  possessor,  that  the  party 
suing  may  be  declared  heir,  and  admitted  to 
the  inheritance,  with  all  the  fruits  and  profits 
already  enjoyed,  or  which  might  have  been  so.^V 

As  the  person  entitled  to  a  special  legacy 
obtains,  by  the  heir's  acceptance  of  the  estate, 
the  right  of  property  in  the  thing  bequeathed, 
he  has,  besides  the  personal  action  against  the 
heir  to  deliver  it,  also  a  real  action  for  the  thing 
itself/*> 

(1)  Successio  pactitia« 

(2)  See  above,  page  77. 

(3)  This  is  known  in  law  by  the  name  of  Petitio  Hereditatu 

(4)  Voet,  aliique  D.  D.  ad  tit  ff.  de  her.  pet. 

(5)  L.  1.6.  Comm.  de  legaL  S.  2.  Inst,  de  legat.  De 
Groot,  Inleid.  2  B.  23  D.  S.  18. 
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CHAPTER  IX. 

Of  Succession  by  Last  Will. 

Sect.  I. 

A  last  will  is  the  direction  which  any  one  Kindt  of 
gives  as  to  the  disposal  of  his  property  after 
his  death,  and  which  can  take  effect  only  when 
the  proper  forms  are  observed.  These  vary 
accordingly  as  the  will  is  an  open  or  sealed 
instrument  (under  a  cover). 

An  open  will  is  made  before  a  notary  and 
two  witnesses,  or  two  members  of  the  court 
and  the  secretary.^*^  The  notary  must  have 
been  duly  admitted  as  a  notary  in  the  place 
where  he  makes  the  act/*^  The  witnesses  must 
be  males,  above  the  age  oi  fourteen  years,  not 
incompetent  in  law,  and  who  take  no  interest 
under  the  will.^^^ 

The  testator  must  be  known  to  the  notary ; 
or,  at  least,  to  the  witnesses.^*^ 

(1)  De  Groot,  Inleid.  2.  B.  17.  D.  S.  17  et  18.  Regtsgel 
Obs.  3  D.  Obs.  44. 

(2)  Regtsgel  Observ.  1  D.  Obs.  39.  and  4  D.  pag.  405. 
Lybregts,  Red.  Vert,  over't  Not.  ambt  2  D.    Bijl.  Litt.  B. 

(3)  De  Groot,  Inleid.  2  B.  17  D.  S.  21.  Voet,  ad  tit.  ff.  qiri 
test.  fac.  poss.  n.  22. 

(4)  De  Groot,  d.  1.  S.  22.  Lybregts,  Red.  Vert.  1  D.  pag. 
14-24. 
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Kindfof  Although  the  signature  of  the  testator  in 
presence  of  the  notary  and  witnesses  is  re- 
quired/^^  yet  a  last  will  or  disposition,  verbally 
and  clearly  made  before  the  notary  and  wit- 
nesses, must  be  held  good,  in  case  the  testator, 
before  the  minute  or  notes  should  be  extended, 
or  drawn  out,  should  happen  to  diCj  and  thus  not 
be  able  to  sign  it/*^ 

It  must  be  written  on  a  proper  stamp,  accord* 
ing  to  the  value  of  the  property  or  nature  of 
the  office  held  by  the  testator.*^*^ 

A  close  mill  is  written  either  by  the  testator, 
or  some  person  under  his  direction,  provided 
the  person  takes  no  benefit  thereby /^^  It  must 
be  written  on  a  proper  stamp,  and  signed  by 
him,  and  so  given  to  the  notary,  who,  in  the 
presence  of  two  witnesses^  puts  it  in  an  envelope, 
and  seals  it,  and  makes  on  the  outside  the  ne- 
cessary note,  which  is  termed  the  act  ofsuper^ 
scriptionS^^  The  party  who  makes  his  will  in 
this  way  must  be  cautious  to  keep  the  seal  and 
envelope  unbroken  and  unopened,  otherwise  it 

(1)  Voet,  ad  tit.  ff,  qui  test  fac.  poss,  n.  33,  Bynkershoek» 
QiMBSt.  Jur.  Priv.  Lit.  3.  Cap.  5  et  8. 

(2)  See  my  Verzameling  van  Gewijsden,  1  D.  Cas.  25. 

(3)  Ordonn.  op't  Zegel  (or  Stamp  Act)  Van  1794.  Art  51. 

(4)  Bynkershoek,  Qusest  Jur.  Priv.  Lib.  3.  Cap.  8. 

(5)  De  Groot,  Inleid.  2.  B.  17.  D.  S.  25.  Lybregts,  Red 
Vert.  1  D.  19  Hoofdst  n.  29  etseqq. 


♦  This  ordinance  is  not  in  force  at  Demerara. — T. 
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loses  its  force/^^  When  such  a  will  is  confirmed  Kindt  of 
by  the  death  of  the  testator^  it  is  opened  by  the 
notary^  in  the  presence  of  witnesses,  on  the  seal 
and  envelope  appearing  perfect  and  untouchedt 
and  thereof  wl  act  of  opening  is  made  and 
given  out — ^the  original  will  remaining  in  the 
protocol  of  the  notary/'^  Besides  these  two 
ways  of  making  a  will,  it  is  permitted  by  our 
law  to  make  it  according  to  the  Roman  law, 
i.  €.  verbally,  in  the  presence  of  seven  witnesses, 
though  this  mode  is  now  nearly  fallen  into 

(3) 

» 

Sect*  II. 

Besides  the  regular  wills  of  which  we  have  CodidU. 
spoken,  there  is  also  a  less  perfect  sort  of  will 
which  is  termed  a  codidU^^    With  respect  to  the 
form,  codicils  and  wills  for  the  greater  part 
agree.^*^ 

The  substantial  difference  between  them  is 
confined  to  these  two  points :  1.  By  a  codicil  no 
direct  appointment  of  the  heir  can  be  made,  but 
a  will  is  necessary  for  such  purpose.     2.  A  testa- 

(1)  Voet  ad  tit  ff.  de  his.  que  in  test.  del.  n.  1. 

(2)  Lybr^,  Red.  Vert  1  D.  19  Hoofdst  n.  36  et  seqq. 

(3)  Voet,  ad  tit  ff.  qui  test  &c  poss.  n.  20.    V.  D.  Keessel. 
The8.293. 

(4)  De  Groot,  Inleid.  2  B.  25.  D.    Voet,  ad  tit.  ff.  de  jur. 
codicill. 

(5)  Voet,  ad  d.  L  n.  5. 
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Codicils,  ment  can  never  be  made  by  a  private  paper,  but 
a  codicil  may,  when  the  testator  has  reserved  to 
himself  this  power  by  the  will,  which  is  termed 
the  clausula  reservatoriaS^^ 

Sect.  III. 

Right  of  The  right  of  making  a  last^^^  will  is  given  to 
Sstw&T  ^  persons,  both  male  and  female,  except  such 
as  are  expressly  prohibited  by  law.  Prohibited 
persons  are,  1.  Those  who,  by  reason  o£  any 
mental  or  bodily  infirmity,  are  deprived  of  the 
controul  and  administration  of  their  property ; 
for  example,  insane  persons  and  prodigals. — 
The  latter,  however,  are  allowed  to  make  a  last 
will,  provided  they  have  previously  obtained  an 
octroi^  or  licence,  and  leave  their  property  to 
their  relations  by  blood.^^^  2.  Those  persons 
who  have  not  yet  attained  the  age  of  puberty, 
which  for  males  is  fourteen,  and  females  twelve 
years.^*^  3.  Those  who  are  born  deaf  and  dumb, 
and  thus  cannot  make  known  their  will.^^^  Those 
who  afterwards  become  so,  act  most  prudently 
in  applying  for  a  licence  to  make  their  will.^*^ 

(1 )  Bynkershoek,  Quaest.  Jur.  Priv.  Lib.  3.  Cap.  4  et  5. 

(2)  Testament!  factio  activa. 

(3)  Voet,  ad  tit.  fF.  qui  test  fac.  poss.  n.  34.     Regt^el, 
Observ.  2  D.  Obs.  37. 

(4)  Regtsgel  Observ.  3  D.  Obs.  41. 

(5)  De  Groot,  Inleid,  2  B.  15  D.  S.  6. 

(6)  Regtsgel,  Observ.  2  D.  Obs.  38. 
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4.  Those  who,  on  account  of  their  hatred  to  Right  of 
any  particular  religion,  make  their  will  to  the  l^st  wHi!* 
prejudice  of  those  parts  of  their  family   who 
profess  it/*^ 

5.  Those  who  have  been  educated  in  any 
charitable  institution  or  hospital,  which  has  the 
privilege  of  succeeding  to  the  property  of  the 
persons  maintained  therein/*^ 

For  the  making  of  a  will  by  or  on  the  part  of 
children,  the  consent  of  the  parents  is  not  re- 
quired, nor  by  orphans  that  of  their  guardians,^'^ 
nor  with  respect  to  married  woman  the  consent 
of  their  husbands  ;^*^  for  married  persons,  with 
us,  are  accustomed  to  make  a  joint  last  will, 
which  is  called  a  mutual  testament ^  and  which, 
although  contained  in  one  paper,  is  held  as  two 
distinct  wills,  wherein  eacW*^  disposes  of  his  or 
her  separate  property,  and  this  disposition, 
therefore,  each  is  at  liberty  either  mutually  or 
separately  to  revoke/^^ 

(1)  V.  D.  Keessel,  Thes.  277-279,  and  my  Vera.  vanGewijs- 
deo,  1  D.  Cas.  17. 

(2)  Reaol.  Holl.  6  June  1733.  G.  P.  B.  6  D.  pag.  491  et 
17  Dec.  1766.    G.  P,  B.  9  D.  pag.  217. 

(3)  Voet,  ad  tit.  fF.  qui  test.  fac.  poss.  n.  43. 

(4)  De  Groot,  Inleid.  1  B.  5  D.  S.  25. 

(5)  De  Groot,  Inleid.  2  B.  17  D.  S.  25. 

(6)  Loenius,  Decis.  et  Observ.  Cas.  137,  et  there  Boel.  in 
not. 
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Sect.  IV. 

Who  may  The  oext  question  is^  who  may  take  under  a 
a  will.  will  ?^*^  To  this  we  answer  again,  all  those  who 
are  not  expressly  prohibited  by  law.  Of  this 
class  of  prohibitions  are,  1st.  Bequests  to  popish 
priests  or  religious  houses  ;^^^  which  prohibition 
is  not,  however,  extended  to  popish  hospitals  or 
charitable  institutions.^'^ 

2.  The  devise  of  real  property,  or  of  that 
which  is  considered  as  savouring  of  the  reality 
by  minors  to  their  guardians,  curators,  or  ad- 
ministrators, or  their  children.^*^ 

3*  Those  who  have  entered  into  a  clandes- 
tine marriage,  or  eloped  together,  may  not  leave 
any  thing  to  each  other  by  will.^*^ 

A.  Children  born  in  incest,  or  adultery,  can 
take  no  more  by  the  will  of  the  parent,  than 
their  necessary  maintenance.^^^  With  respect 
to  other  illegitimate  children  there  is  no  re- 
striction, except  where  there  are  lawful  children, 

(1)  Testamenti  factio  passiva. 

(2)  Plac.  4  May  1655.     G.  P.  B.  1  D.  pag.  1592. 

(3)  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  3.  Cap.  1.     Resol. 
Holl.  24  Feb.  1720.    G.  P.  B.  6  D.  pag.  355. 

(4)  Placaat  van  Keizer  Karel  van  4  Octob.  1540.  Art.  12. 
Bynkershoek,  Quxst.  Jur.  Priv.  Lib.  3.  Cap.  3. 

(5)  Plac.  4  Oct.  1540,  Art.  17.    Plac.  Holl.  25  Feb.  1751. 
G.  P.  B.  9  D.  pag.  535. 

(6)  De  Groot,  Inleid.  2  B.  16  D.  S.  6  et  27.  S.  28. 
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in  which  case  they  can  only  take  a  twelfth   who  may 

,  take  under 

part.^*^  a  will. 

5.  A  man  or  woman,  on  second  marriage, 
cannot  enjoy  more  than  the  least  portion  which 
comes  to  any  one  of  the  children  by  the  former 
marriage/*^ 

Sect.  V. 

According  to  the  general  rule,  every  person  Legitimate 
is  at  liberty  to  appoint  the  heir  to  his  property, 
or  to  dispose  of  it  by  legacies  or  otherwise,  as  he 
thinks  proper;  subject,  however,  to  some  excep- 
tions in  favour  of  children  or  their  descendants, 
who  must  be  left  by  the  parents,  whether  as 
heirs  or  legatees,  at  least  their  legitimate  portion, 
which,  if  the  children  are  four,  or  less  in  number, 
amounts  to  one^third;  and,  if  five  or  more,  to 
one-half  Bmong  them  of  the  parents'  property/'- 
Parents  if  heirs  at  law  are  also  entitled  to  this 
Intimate  portion  ;^*^  but  the  brothers  and 
sisters  of  the  deceased  have  not  this  right, 
unless  an  infamous  person  is  appointed  heir/^^ 

In  certain  cases,  however,  for  very  weighty 

(1)  V.  D.  Keesse],  Thes.  287. 

(2)  L.  6.  C.  de  Sec,  nupt. 

(3)  Nov.  18,  Cap,  1.    Voet,  aliique  D.  D.  ad  tit.  ff.  de  inoff. 
test. 

(4)  Voet,  ad.  d.  t.  n.  42.    Loenius,  Dec.  et  Observ.  Cas.  85. 

(5)  L.  34.  L.  36.  S.  2.  C.  de  inoff.  test\ 

k2 
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LegiUmate  reasoiis  in  law/^^  both  parents  and  children  may 
portion,      y^^  excluded  or  cut  off  from  any  share  in  the 

inheritance;  but,  in  such  cases,  the  will  must 
be  made  in  jiuUcio^  or  before  the  court,  or  at 
least  in  presence  of  two  commissaries  or  mem- 
bers of  the  court  as  witnesses/*^ 

Sect.  VI. 

Appoint-  A  principal  point  in  all  wills  is  the  naming 
hdr,'  o^  ^^^  or  more  persons  as  heir  j^^^  and  the  words 
to  this  effect  are  not  important,  provided  the 
intention  of  the  testator  clearly  appears/*^  Nor 
is  the  description  material  ;^*^  ^^^  nor  is  it  impor- 
tant in  what  part  of  the  will^^^  he  is  named,  nor 
for  what  time  f^^  nor,  if  there  be  more  heirs 
than  one,  whether  they  are  appointed  heirs  for 
equal  or  unequal  portions,  or  with  or  without 
condition  or  reservation/^^  With  respect,  how- 
ever,  to  conditions,  we  should  observe  that  those 

(1)  Nov.  115.  Cap.  3  et  4.     DeGroot,  Inleid.  2  B.  18  D 
S.  13  et  16. 

(2)  Erd.  der  Notar.  Art.  4. 

(3)  T.  t.  ff.  de  her.  inst. 

(4)  L.  62.  S.  1.  flf.  d.  t. 

(5)  L.  1.   S.  5,  6,  et  7.     L.  48.  pr.  ff.  d.  t.    L.  7.  C.  de 
(estam. 

(6)  L.  34.  ff.  de  cond.  et  dem. 

(7)  S.  34.  Inst  de  legat 

(8)  De  Greet,  Inleid.  2  B.  18  D.  S.  21. 

(9)  T.  t.  ff.  de  cond.  inst  1 1.  ff.  de  cend.  et.  dem. 
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have  relation  to  a  cause  or  thing  not  yet  in  Appoint. 

/i\  nient  of 

me/^>  heir. 

That  they  must  be  possible,  since  impossible 
conditions  are  held  to  be  void  in  law,  and  as  if 
they  had  not  been  inserted  in  the  will/^^ 

That  they  are  not  contrh  bonos  mores,^^^  or  of 
a  nature  to  be  irreconcilable  with,  or  overturn 
or  defeat  the  will  of  the  testator  ;^*>  a  condition 
that  the  heir  should  refrain  from  doing  a  par- 
ticular act,  is  lawful,  and  the  heir  is  bound  in 
this  case  to  give  security  that  he  will  not  do 
iL<*> 

When  several  persons  are  all  appointed  Joint 
heirsy  and  one  or  more  of  these  happen  to  die 
before  the  testator,  their  share  goes  to  the 
survivor,  unless  each  of  the  heirs  has  only  a 
separate  portion  of  the  inheritance;  this  is 
termed  the  Jus  Accrescendi.^^^ 

Sect.  VII. 

As  it  is  very  possible  that  the  person  named  Substitu- 
as  heir  may,  by  dying  before  the  testator,  or  for 
some  other  cause,  not  be  heir  at  the  death  of  the 

(1)  L.  10.  S.  1.    L.  11.    L.  68.  ff.  de  cond.  et  dem.    L.  45. 
S.  2.  ff.  de  leg.  2. 

(2)  L.  3.  ff.  de  cond  et  dem.    L.  1.  ff.  de  cond.  inst..    Voet, 
ad  tit.  ff.  de  cond.  inst  n.  16. 

(3)  L.  14.  ff.  de  cond.  inst. 

(4)  L.  16.  ff.  de  cond.  inst. 

(5)  L.  7.  pr.  ff.  de  cond.  et  dem. 
(G)  V.  D.  Keessel,  Theti.  326. 
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SubsUtu-  testator,  it  is  prudent  in  such  case  to  provide  for 
it  by  naming  one  or  more  others  in  case  of  such 
failure.^*^ 

This  is  termed  Substitution. 

With  the  Romans,  besides  the  common  sub- 
stitution (substitutio  vulgaris)^  there  were  two 
other  kinds : 

1.  The  Pupillaircj  or  Substitutio  Pupillaris, 
whereby  the  father  appointed  the  heirs  of  his 
child  in  case  he  should  happen  to  die  under  the 
age  of  puberty/^^  But  this  is  not  admitted 
with  us/'^  although  the  power  whereby  parents 
may  make  a  special  disposition,  i.e.  whether 
they  shall  go  by  the  law  of  one  particular  pro- 
vince or  another,  as  to  the  succession  of  their 
children's  property,  seems  to  resemble  it  in  some 
degree/*^ 

2.  The  Quasi  Pupillaire,  or  Exemplaire  Sub- 
stitutie,  whereby  parents  may  dispose  of  the 
property  of  their  children,  who  are  not  compos 
mentisy  provided  they  die  in  that  state/^^  But 
to  render  this  act  valid  with  us,  a  decree  of  the 
court  is  necessary/®^ 

(1)  T.  t.  flf.  de  vulg.  et  pup.  subst. 

(2)  L.  2.  pr.  ff.  d.  t. 

(3)  De  Groot,  Inleid.  1  B.  6  D.  S.  3.  et  2  B.  19  D.  S.  9. 

(4)  De  Groot,  Inleid.  2  B.  29  D. 

(5)  S.  1.  Inst,  de  pup.  subst.  L.  9.  C.  dc  impub.  et  al 
subst. 

(6)  Regtsgel,  Obstrv.  1  D.  Obs.  41. 
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Sect.  VIII. 


muswn. 


Sometimes  also  a  person  is  appointed  heir,  rtdei  Com- 
under  the  condition  that  the  property  after  his 
death  shall  pass  to  another  ;^^^  this  is  termed  a 
fdei  cammismm.  With  this  charge  or  condition 
the  testator  may  affect  all  those  who  take  any 
benefit  under  his  will,  except  his  children, 
in  so  far  as  their^'^  legitimate  portion  is  con- 
cerned *S^^  this  must  always  remain  free,  and  only 
that  portion  which  exceeds  it  can  be  burthened 
with  ^fidd  commissufn.  However,  it  has  now 
been  introduced  into  practice,  that  a  father  may 
put  his  child  to  the  election  to  declare,  and  fre- 
quently under  a  judicial  act,  whether  he  will 
accept  this  legitimate  portion  free  and  unin- 
cumbered, leaving  the  residue  to  a  third  person, 
or  will  renounce  it,  and  in  its  place  take  a 
child's  portion  of  the  whole  inheritance  bur- 
thened with  sijidei  commissum.^*^ 

(1)  Tit  Inst  de  fideic.  hexed,  t  t  ff.  ad  SCt  TrebeU. 
Thevenot,  Traits  des  Subedtutions  Fidei-Ck)inm]i8aires.  P&ris 
1778,  in  4to. 

(2)  L.  I.  S.  6.  ff.  de  legat.  3. 

(3)  L»  28.  ff.  de  legiL  2.  L.  32.  C.  de  inoff.  (estam.  Nov.  39. 
Cap.  1. 

(4)  This  practice  certainly  but  badly  answers  the  purpose  of 
the  law,  to  leave  the  legitimate  portion  free  and  unincumbered 
to  the  children,  and  it  is  an  indirect  mode  of  effecting  what 
cannot  be  done  in  a  direct  manner. — Schotani,  Exam.  Jurid.  ad 
lit.  ff.  de  inoff.  test  qusest  27.     It  is,  however,  so  general^  re- 
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Fid^  Com-  There  are  no  peculiar  words  necessary  to  the 
creation  of  n  ^dei  commissum,^^^  provided  the 
person  to  whom  the  property  is  to  go  over  is 
clear.  The  mere  prohibition  of  alienation,  with- 
out saying  in  whose  behalf  it  is  prohibited,  is  of 
no  effect  j^*^  but  it  is  otherwise  when  the  prohibi- 
tion is  to  alienate  out  of  the  family .^^^  Fidei 
commmaire  substitutions,  or  trusts,  are  of  different 
kinds;  1st.  A  pure Jidei  commissum  under  no 
condition  ;^^^  2ndly.  A  conditional  trust  ov Jidei 
commissum  which  only  takes  effect  in  a  particu- 
lar case,  for  example  in  case  the  heir  dies  with- 
out issue.^^^  This  condition  is  implied,  when  any 
one  in  the  ascending  line,  burthens  any  of  his 
descendants  with  a  universal  Jidei  commissum  /^^ 
3dly.  A  Jidei  commissum  in  succession,  when  the 
substituted  heirs  are  in  like  manner  affected  with 
a  trust,  or  limitation,  over  to  third  pei^ons  ;^^^ 
4th.   A  trust  may  be  of  the  whole  inheritance, 

ceived,  and  has  been  so  often  confirmed  by  condemnations  of 
the  Court  of  Justice,  that  the  validity  thereof  is  not  to  be 
doubted.— See  further  Lybregts,  Red.  Vert.  1  D.  28  Hoofdst. 
n.  6. 

(1)  L.  2.  C.  Comm.  de  legat. 

(2)  This  is  generally  called  a  nudum  pncceptum.  L.  114. 
S.  14.  ff.  de  legat.  1.  L.  38.  S.  4.  ff.  de  legat.  3. 

(3)  L.  69.  S.  3.  ff.  de  legat.  2. 

(4)  L.  41.  S.  14.  ff.  de  legat  3. 

(5)  L.  114.  S.  13.  ff.  de  legat.  1. 

(6)  L.  202.  ff.  de  cond.  et  dem.    L.  30.  C.  de  fideic. 
(7J  L.  1.  S.  7.     L.  41.  S.  14.  ff.  de  legat.  3. 
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or  of  a  part  of  some  special  property  ;^*^  5th.  I'^idei  Com- 
A  reciprocal  trust,  when  two  persons  are  each 
mutually  affected  with  a  trust  for  the  other  ;'^^ 
6th.  A  trust  of  the  residue,  as  when  the  heir  is 
charged,  in  case  he  die  without  issue,  to  suffer 
the  residue  of  the  property  at  his  death,  to  pass 
to  a  third  person.^'^  In  this  case,  he  must  at  least 
suffer  a  fourth  part  of  the  original  property  to 
pass/*^ 

The  person  to  whom  the  limitation  over  of 
the  eujoyment  of  any  thing  is  made,  must  wait 
till  the  event  take  place  on  which  such  limita- 
tion is  to  take  effect ;  as  for  example,  the  death 
of  the  heir  under  the  will.^*^  He  must,  however, 
be  at  this  time  in  a  capacity  or  state  to  take  as 
substituted  heir;^^^  and  this  limitation  in  his 
favour  is  not  such  a  vested  interest  in  him*  as 
to  pass  to  his  heirs,  when  he  himself  is  not  enti- 
tled at  the  time  of  the  event ;  as,  for  example,  if 
he  die  before  the  heir  under  the  wilU^^ 


(1)  T.  Inst,  de  sing.  ret.  per.  fideic.  rel. 

(2)  L.  11.  S.  13.  ff.  de  legat.  2.    L.  16.  C.  de  pact.    L.  11. 
C.  de  transact. 

(3)  L.  70.  S.  3.  ff.  de  l^at.  2.    L.  54.    L.  58.  S.  8.  ff.  ad 
Set.  Trebell.    This  is  called  a  JPtdet  CamnMswiii  Residuu 

(4)  Nov.  108.  Cap.  1.  De  Groot,  Inleid.  2  B.  20  D.  S.  13. 

(5)  L.  un.  S.  7.  C.  de  caduc  toll. 

(6)  L.  52.  ff.  de  legat.  2. 

(7)  L.  3.    L.  5.  ff.  quand  dies  legat.  ced.    L.  17.  ff.  de 
legat  2.     L.  54.  ff.  de  Reg.  Jur. 
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rtdei  Com-       Ao  heir  thus  affected  with  a  trust,  has  a  real 

» 

mfsstm.  tijQugh  burthened  right  of  property  ;^*^  and  thus 
differs  from  him,  who  has  a  mere  usufruct  in 
the  subject,  of  which  the  naked  right  of  pro- 
perty is  in  the  meantime  left  to  another,  who 
may  leave  it  to  his  heirs,  although  he  die  before 
the  ustffructarius^^^  In  the  meantime  it  is  also 
incident  to  a  trust,  that  the  heir,  so  long  as  the 
trust  cannot  be  executed,  enjoys  the  fruits  of 
the  property  }^'^  and  that  he  retains  the  whole 
under  his  disposition,  except  when  the  testator 
has  appointed  a  special  administrator/^^ 

That  he  must  exercise  his  power  over  the  pro- 
perty, as  a  good  father  of  a  family,^^^  and  pre- 
serve the  trust  property  in  a  proper  state,^^^  and 
make  a  proper  inventory  thereof  j^^^  and  lastly, 
that  he  give  security  to  the  party  in  expectancy 
for  the  delivery  of  the  property,  when  his  pos- 
session and  title  expires/^^ 

The  person,  however,  who  is  in  the  enjoyment 
of  property  thus  burthened,  has  no  right  to  in- 
cumber or  alienate  it  at  his  pleasure,  but  only 

(1)  L.  54.  ff.  de  acq.  vel.  om.  hered. 

(2)  Voet,  ad  tit  if.  de  usufr.  n.  13. 

(3)  L.  83.  ff.  de  leg.  3.    L.  57.  ff.  ad  Set  TrebeU. 

(4)  Lybregts,  Red.  Vert  1  D.  30  Hoofdst  n.  4. 

(5)  L.  22.  S.  3.  ff.  ad  Set.  TrebeU. 

(6)  L.  7.  S.  2.  ff.  de  usufr. 

(7)  Nov.  I.  Cap.  2.  S.  2. 

(8)  T.  t.  ff.  ut  leg.  vel  fid.  Serv.  caus.  cav. 
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for  the  payment  of  ^^^  debts,  which  are  a  charge  Fuiei  Com- 
upon  the  property  itself  ;^^^  or  with  the  consent  of 
all  the  parties  in  expectancy ,^^^  or  for  purposes 
of  absolute  necessity .^^V' In  which  latter  case, 
however,  a  previous  decree  of  the  court  is  ne- 
cessary.^ 

When  the  event  takes  place  on  which  the 
property  is  to  be  given  over,  the  heir  must  suffer 
it  to  pass  to  the  person  to  whom  it  is  limited  ;^^^ 
saving  however  to  the  heir  his  right  at  law  to 
deduct  and  retain  a  fourth  part,  which  is  termed 
the  Trebellian  portion  /^^  this  legal  right  is,  how- 
ever, in  most  cases,  expressly  barred  by  the 
will  f^  a  .double  deduction,  t.  e.  a  deduction  of 
the  Intimate,  as  well  as  of  the  Trebellian  portion^ 
is,  however,  by  the  canon  law,  permitted  to  chil- 
dren who  are  burthened  with  a  universal  trust/^^ 
The  Juki  commismmj  or  trust,  ends,  1st.  By  failure 
of  the  condition  upon    which  it  is  made;^^^ 

(1)  L.  3.  S.  2,  3,  et  4.    C.  Comm.  de  legat 

(2)  L.  1.  S.  ff.  ad.  Set.  Trebell.  L.  78.  S.  4.  ff.  de  legat.  2  L. 
15  c  de  legat 

(3)  L.  12.  S.  1.  ff.  de  legat.  1   L.  11.  C.  de  fideic. 

(4)  Nov.  39.  Cap..  I. 

(5)  L.  27.  S.  11.  ff.  ad  Set  TrebelL 

(6)  De  Groot,  Inleid.  2  B.  20  D.  S.  6. 

(7)  Auth.  Sed  cum.  C.  ad  Leg.  Fal6. 

(8)  Cap.  Raynutius  X«  de  testam.— De  Groot,  Inleid.  2  B. 
20  D.  S.  10.  Vinnias,  Sel.  Quffist  Lib.  2  Cap.  29. 

(9)  L.  49.  S.  1,  2»  and  3.  ff.  de  legat  1  L.  21  ff.  quand. 
%leg.  vel  fid.  L.  12.  S.  2.  ff.  fern,  ercisc. 
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FUiei  Com^  2nd.  When  the  person  in  expectancy  dies  before 
the  heir,^^^  or  becomes  incapable  or  disqualified  to 
take  ;^*^  3d.  By  the  perishing  of  the  trust  pro- 
perty,  without  fault  of  the  heir  ;^*^  4th.  By  the 
express  renunciation  of  the  party  in  expect- 
ancy  ;^*^  5th.  In  case  the  heir  thus  charged  with 
a  trust  dies  before  the  testator,  and  thus  the 
appointment  of  heir  itself  fails  ;^*^  6th.  By  a  re- 
lease from  the  trust,  which  can  only  be  obtained 
from  the  sovereign,  and  only  for  lawful  reasons, 
and  on  the  consent  of  all  the  parties  in  ex- 
pectancy.^^^ 

Sect.  IX. 

Legacies.  Among  the  special  modes  of  di^^posing  of  pro- 
perty by  will,  legacies  deserve  the  first  place/^^ 

Those  who  may  make  a  will  have  also  the 
power  of  bequeathing  by  legacy,  and  all  persons 
capable  of  taking  by  will  may  also  take  as 
legatees. 

Legacies,  however,  are  void,    1st.  When  it  is 

(1)  L.  17.  L.  60.  fF.  de  legat.  2  L.  4  ff.  quand.  dies  legat 

(2)  L.  10  S.  1.  ff.  de  his.  quee  ut  indign. 

(3)  L.46.  S.  1.  ff.de  legat.  1  L.  22.  S.3.  ff.  ad  Set  Trebell. 

(4)  L.  26.  C.  de  fideic.  L.  34.  S.  2.  ff.  de  legat  2. 

(5)  L.  81.  ff.  de  legat  2.  L.  23.  ff.de  legat  3. 

(6)  Plac.  23  July  1670.  G.  P.  B.  3  D.  pag.  491.— See  also 
my  Verhandel  over  de  Judic.  Pract.  2  D.  4  B.  7  Hoofdst  S.  9. 

(7)  T.  Inst  de  legat  1. 1.  ff.  de  legat  et  fideic.  Lib.  30,  31, 
et  32  Digest.  Pothier,  Verhand.  Van  Legateo,  which  I  trans- 
lated and  published. 
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impossible  to  collect  in  whose  behalf  they  are  Legacies, 
made  j^^^  but  if  the  intention  of  the  testator  can 
be  made  clearly  to  appear,  an  error  in  the  name 
or  description  of  the  legatee  is  not  fatal /^^ 
Again,  when  we  cannot  discover  what  thing 
the  testator  meant  to  leave/^^  In  this  case, 
also,  error  in  the  name  or  description  of  the 
t)ung  is  of  no  consequence,  provided  the  inten- 
tion of  the  testator  can  be  clearly  discovered  ;^*^ 
neither  will  an  error  in  the  motives  assigned  for 
the  legacy,  affect  it/*^ 

A  testator  may  charge  his  heirs  with  the 
giving  of  any  particular  thing,  or  doing  any 
particular  act,  and  on  non-performance  of  the 
condition,  may  charge  him  with  a  legacy  to  a 
third  person,  provided  this  condition  be  not 
contrary  to  law,  or  contrh  bonos  moresS^^  Lega- 
cies, however,  given  for  the  purpose  of  scan- 
dalizing any  one,^^^  are  not  good;  nor  those 
made  through  pure  caprice,^^^or  palpably  tending 

(U  L.  10.  ff.  de  reb.  dub. 

(2)  L.  33,  L.  34.  fF.  de  cond.etdem.  L.  48.  S.  3.  L.  58.  S.  1. 
ff.  de  her.  inst. 

(3)  L.  73.  S.  2.  ff.  de  Reg.  Jur. 

(4)  L.  7.  S.  1.  C.  de  legat.  L.  75.  S.  1.  ff.  de  legat  I.  L.  1. 
S.  8.  ff.  de  dote  prasleg. 

(5)  L.  17.  S.  2.   L.  72.  S.  6.  ff.  de  cond.  et  dem. 

(6)  L.  un.  C.  de  his.  qus  pcen.  caus.  Voet,  ad  euud.  tit.  ff. 

(7)  L.  54.  ff.  de  legat.  2.  L.  48.  S.  1.  ff,  de  her.  inst. 

(8)  Pothicr,  Verh.  Van  Legaten,  1  Hoofdst.  S.  9. 
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L^cies.  to  reward  vice  ;^^^  nor  made  with  the  object  to 
entice  others  to  grant  legacies  to  us ;  nor  lega- 
cies which  are  obtained  from  the  testator  by 
deceit  and  misrepresentation  ;^^^  nor  those  which 
are  made  to  depend  entirely  on  the  will  of  the 
heir/^> 

All  those  who  take  any  benefit  under  the 
will,  whether  as  heirs  or  legatees,  may  be  bur- 
tliened  with  the  duty  of  paying  a  legacy  to 
others^*^ 

The  testator  may  leave  by  legacy,  not  only 
his  own  goods,  but  also  those  of  his  heirs  or 
third  persons ;  and  in  the  latter  case,  the  heir 
who  is  burthened  with  such  a  legacy  is  bound  to 
purchase  the  thing  so  left  from  the  owner,  and 
to  give  it  over  to  the  legatee,  or,  at  least,  the 
value,  if  the  owner  be  not  disposed  to  part 
with  it^*^  In  case  the  thing  so  left  is  already 
the  full  and  absolute  property  of  the  legatee, 
the  legacy  is  void,^^^  unless  the  legatee  has  ob- 
tained it  by  purchase  or  the  like,  in  which  case 
the  heir  is  bound  to  reimburse  him  the  price 
which  he  has  paid/^^     Legacies  of  things  non  in 

(1)  Pothier,  ibid.  S.  10. 

(2)  L.  64.  ff.  delegat.  1.  L.  70,  71.  if.  deher.  inst. 

(3)  L.  11cS.7.ff.  delegat.  3. 

(4)  L.  1.  S.  6.  ff.  de  legat.  3. 

(5)  S.  4.  Inst,  de  legat  L.  14.  S.  ult.  ff.  de  Logat.  3. 

(6)  S.  10.  Inst,  de  legat. 

(7)  L.  34.  S.  7.  ff.  de  legat.  1. 
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camrnerdo^  and  which  cannot  be  sold  or  alienated,  Legacies. 
are  void/^^ 

In  the  interpretation  of  bequests,  we  must 
not  depart  from  the  proper  signification  of  the 
words  of  the  will,  unless  there  are  good  reasons 
to  believe  that  the  testator  had  understood  them 
in  another  sense  ;^^^  for  example,  when  the  dis- 
position in  his  will  would  otherwise  amount  to 
a  contradiction,^*^  or  could  not  be  supported,^*^ 
the  words  at  all  times  must  be  so  interpreted 
that  the  disposition  in  the  will  may  stand/^^  In 
cases  of  doubt  with  regard  to  the  sum,  the  least 
must  be  taken  as  meant/^^ 

A  general  legacy  of  goods  out  of  a  certain 
class  or  description,  comprehends  also  such 
things  which  are  not  entirely  of  this  nature,  but 
wherein  some  other  matter,  by  way  of  addition, 
is  contained ;  for  example,  under  a  legacy  of 
the  tortoise-shell  boxes  possessed  by  the  testator, 
are  comprehended  also  those  of  tortoise-shell 
with  gold  or  silver  setting  or  mounting/^ ^ 

When  a  testator  follows  a  general  bequest  of 
any  kind  of  thing,  with  the  enumeration  of  the 

(1)  L.  39.  S.  8,  9,  et  10.  ff.  de  legat.  1. 

(2)  L.  96.  ff.  de^Legat.  3. 

(3)  L.  15.  ff.  de  anr.  et  arg.  leg. 

(4)  L.  50.  S.  5.  ff.  de  l^t.  3. 

(5)  L.  109.  ff.  de  legal.  I. 

(6)  L.  9.  ff.  de  Reg.  Jur.  L.  43,   S,  1.  ff.  de  legat.  2.  L.  14. 
S.  I.  ff.  de  legat.  1. 

(7)  L.  100.  S.  ult  ff.  de  legat.  3- 
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i^egacies.  special  sorts,  the  legacy  ^is  not  confined  to  the 
special  enumeration  unless  another  object  of  this 
limitation  clearly  appears/*^  Under  general 
legacies  are  not  comprehended  those  things 
which,  although  comprised  under  the  principal 
head,  have  been  already  specifically  bequeathed 
to  another.^^^  When  the  testator  has  made  two 
contrary  dispositions  by  his  will,  and  in  each  of 
these  seems  equally  to  persevere^  or  when  no 
distinction  can  be  made  in  respect  to  which  he 
perseveres  in,  and  in  which  he  has  changed  his 
intention,  the  one  disposition  annuls  the  other^ 
and  neither  can  take  effect/'^  A  bequest  of  a 
parcel  of  land  with  all  its  appurtenances,  or  all 
that  belongs  to  it,  carries  with  it  the  implements 
of  husbandry  serving  to  the  culture  of  the 
land/*> 

The  bequest  of  a  farm  or  landed  estate, 
thorough^  furnished,  comprehends  not  only  all 
that  is  necessary  to  the  cultivation  of  the  land, 
but  also  the  household  furniture  and  all  that  is 
necessary  to  render  the  house  habitable/*^  Under 
legacies  of  things  at  or  to  be  found  in  a  certain 
place,  is  comprehended  all  things  which,  from 
their  nature  and  use,  are  usually  kept  and  in- 

(1)  L.9.  ff.  de  Suppell.  leg. 

(2)  L.  80.  ff.  de  Reg.  Jur.  L.  22.  J5.  ff.  de  pecul.  leg. 

(3)  L.  88.  ff.  de  Reg.  Jur. 

(4)  T.  t.  ff.  de  instr.  vel  instr.  leg. 

(5)  L.  12.  S.  27  et  28.  ff.  de  instr.  vel  instr.  leg. 
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tended  to  remain  there,  and  not  what  is  acci-   Leg»ciet. 
dentally  found  there.^^^ 

A  legacy  of  plate  comprehends  all  the  table 
service,  as  dishes,  plates,  spoons,  forks,  knives, 
bowls^  salt  cellars,  candlesticks,  chafing  dishes, 
&c. ;  but  no  other  plate,  such  as  silver  chan- 
(Mier  branches,  images,  &c.,  pass  under  such  a 
bequest^'^  Under  the  head  of  clothes  is  com- 
prised all  articles  which  are  used  for  this  pur- 
pose,  both  for  head  and  feet,  but  not  that  which 
pertains  only  to  omament^^^  In  a  bequest  of 
kmuehold  furniture  is  included  all  that  is  neces- 
sary for  the  usual  furnishing  of  a  house,  but  not 
flate^  or  costly  articles  serving  merely  for  orna- 
ment/*^ 

There  are  also  legacies  to  be  paid  yearly^ 
monthly  J  or  weekly  ^  which  have  this  peculiarity, 
that  a  legacy  of  this  nature,  as  a  yearly  one,  for 
example,  is  due  from  the  first  day  of  the  year, 
and  therefore  if  the  legatee  die  within  this  time, 
it  goes  to  his  heirs.^^^  From  the  moment  of  the' 
testator's  death,  the  legatee  acquires  a  vested 
right  in  the  legacy  ;^^^  in  so  far  as  it  is  not  sub- 

(1)  L.  78.  S.  7.  ff.  de  legat.  3. 

(2)  L.  19.  S.  8.  fF.  de  aur.  et  arg.  leg, 

(3)  L.  19.  seqq.  fF.  de  aur.  et  aig.  leg. 

(4)  T.t  ff.de  suppell.  leg. 

(5)  L.  4.  fF.  de  ann.  legat.  L.  1 2.   S.  1 .  ff.  quand.  dies  legat. 
De  Groot,  loleid.  2  B.  23  D.  S.  14. 

(6)  L.  5.  pr.  et  S.  1.  ff.  quand.  dies  legat    L.  un.  S.  5.  C. 
de  caduc  toll. 
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Legacies,  ject  to  any  condition,  in  which  case  it  only  vests 
from  the  day  the  condition  is  fulfilled  ;^^^  the 
addition  of  a  certain  limited  time  has  this  con- 
sequence, that  although  the  right  to  the  legacy 
is  vested  by  the  death  of  the  testator,  the  right  to 
demand  the  legacy  does  not  arise  until  the  time 
arrives.^^^  When  it  is  uncertain  whether  the  time 
mentioned  may  ever  arrive,  or  when  it  may  come, 
it  is  held  as  a  condition  (precedent),^^^  except  in 
cases  in  which  this  limitation  of  time  is  not  an- 
nexed to  the  legacy  itself,  but  only  to  the  time 
of  payment ;  in  which  last  case,  if  the  l^atee 
dies  after  the  testator,  but  before  the  legacy  it« 
self  is  payable,  the  right  nevertheless  is  vested 
and  passes  to  his  heirs/^^ 

The  legatee  has  three  distinct  actions,  for  his 
legacy. 

1st.  A  personal  action  under  the  will,^^^  against 
the  heir,  or  such  other  person  as  is  charged  with 
the  payment  of  the  legacy ;  or  against  the  exe- 
cutor, for  the  delivery  of  the  thing  with  such 
increase,  or  decrease  as  it  may  have  suffered; 


(1)  L.  5.  S.  2.  ff.  quand.  dies  legat.    L.  104.  S.  1.  ff.  de 
l^t.  1. 

•  (2)  This  is  entitled  |in  law»  Dies  cedit,  sed  nondum  veniU 
L«  5.  S.  1.     L.  21.  ff.  quand.  dies  legat 

(3)  D.  L.  21. 

(4)  L.  26.  S.  L  ff.  eod.  J.  Averanius,  Interpr.  Jur.  tab.  2. 
Cap.  16.  et  Lib.  4.  Cap.  5. 

(5)  S.  5.  Inst,  de  oblig.  quce  quasi  ex  contr. 
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provided  the  latter  has  not  been  caused  by  the  Legacfet. 
&ult  of  the  heir.<'> 

2d.  An  action  in  rem^  to  recover  the  thing 
itself^  against  any  possessor  whatsoever/'^ 

Sd.  An  hypothecary  action  on  the  ground  of 
the  tacit,  or  implied  mortgage  which  the  law 
gives  to  legatees,  in  this  respect,  in  all  the 
propertfT  which  comes  to  the  heir  from  the  tes- 
tator/*^ 

Tl^th  the  Romans,  it  was  lawful  for  the  heir 
to  deduct  his  Fakidian  portion,  i.  e.  a  fourth  part 
of  the  property,  when  more  than  three  fourths 
was  willed  away  from  him  in  legacies  ;^^^  but  by 
oar  law  this  deduction  is  not  permitted,  except 
in  the  case  when  the  heir  enters  upon  the  in- 
heritance under  the  benefit  of  inveatory/^^ 

Sect.  X. 

In  order  to  render  the  execution  of  one's  last  Bzeeuton. 
will  more  certain,  it  is  very  much  the  custom  to 
charge  one  or  more   persons  with  this  trust, 
under  the  name  of  executors^  to  which  office  all 

(1)  L.  16.  ff.  de  l^at  3.    L.  24.  S.  2, 8,  et  4.  ff.  de  legat  1. 
L  10.    L.  39.  ff.  de  legat  2. 

(2)  L.  64.  ff.  de  furt.  S.  2.  Inst,  de  Iqat 

(3)  L.  1  •  C.  comm.  de  legat. 

(4)  T.  t  Inst,  et  ff.  ad  L^.  Falc.    J.  Voorda,  Comment  ad 
Leg.  Falc.  (Harl.  1730.) 

(5)  Sande,  Decis,  Fris.  Lib.  4.  tit  12.  def.  1.    Voet,  ad  tit. 
ff.  de  jur.  delib.  n.  22.  et  27. 

l2 
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Executor*.  persoDS  are  eligible,  who  may  by  law  undertake 
the  administration  of  other  persons'  affairs,  even 
females,^^^  though  these  are  otherwise  incapable 
of  becoming  guardians.^^^  These  executors  are 
appointed  by  testament,  codicil,  or  other  special 
act;^'^  and  they  are  at  liberty  to  decline  the 
office,  wherein  they  differ  from  guardians.  Their 
office  consists  in  the  sealing  up  of  the  efiects  of 
the  deceased  at  his  house ;  in  providing  for  hia 
ftanersd ;  in  the  taking  a  proper  inventory ;  and 
in  liquidating  the  estate,  by  collecting  in  the 
outstanding  debts,  and  selling  the  goods ;  and 
further  in  carrying  into  effect  the  last  will  of 
the  testator,  as  well  by  paying  the  legacies,  as 
following  the  other  directions  of  his  will ;  in 
making  out  a  clear  account  and  statement,  and 
giving  over  the  clear  surplus  or  residue  of  the 
estate  to  the  heir,  or  those  who  are  entitled  to 
take  charge  of  it,  who  are  termed  administra- 
tors/*^ As  a  recompence  for  their  trouble  they 
are  entitled  to  the  40th  penny  on  receipts,  and 
the  80th  on  disbursements,  and  one  per  cent,  on 
ready  money,  found  in  possession  of  the  testator, 
and  on  monies  received  from  rents,  annuities, 
mortgages,  and  the  like  redeemed;  and  with 
respect  to  journies,  &c.,  necessary  for  bringing 

(1)  L.  15.  pr.  fF.  de  alim.  et  cibar.  legat 

(2)  See  above,  page  98. 

(3)  Ordonn.  op't  Zegel  van  1794.  Art  53. 

(4)  Lybregts,  Red.  Vert,  over't  Not  Ambt.  1  D.  30  Hoofdst 
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the  estate  to  liquidation,  to  their  reasonable  Ezeeiitoi^ 
charges  and  expenses/*^ 

With  us  the  inheritance  does  not  descend  oh  ^^tep^ 
the  heir,  but  there  must  be  an  act  on  his  part,  pudiation 
done  in  his  character  as  heir,  which  is  termed  riuncL"^^ 
the  committing  an  acte  hereditaire  ,-^'^  since  every 
person  appointed  as  heir  under  a  will^  is  at 
liberty  to  accept  or  repudiate  the  inheritance.* 
When  however  the  party  named  as  heif,  dies 
befiire  such  act,  or  even  before  notice  of  the 
succession,  this  right  passes  to  his  heirs/'^ 

(1)  LybregtB^  d.  1.  n.  61.  et  2  D.  Bijl.  Z.  where  a  remark- 
tUe  aeotence  of  the  Supreme  Court,  of  28  July  1725,  is  to  be 
faond* 

(2)  T.  t.  ff.  de  acq.  vel  onu  her. 

(3)  Loeniua,  Decis.  et  Observ.  Cas.  56. 


*  Qmere,  as  to  the  case  of  an  Ei^lish  bankrupt  succeeduig  to 
an  inheritance  in  one  of  the  cieded  Dutch  colonies,  whether  he 
oouU  be  compelled  to  accept  the  inheritance  for  the  benefit  of 
his  Creditors  ?  The  difficulties  which  prevailed,  with  respect  to 
die  execution  of  a  power  by  a  bankrupt  for  the  benefit  of  his 
cre£toi«,  previously  to  the  paasii^  of  the  act  on  that  subject  of 
5.  Geoige  IV.  chap.  98.  S.  75,,  seem  to  be  stronger  in  this  case 
dan  in  that  At  all  events,  such  bankrupt  heir  ought  to  be 
awed  harmless  by  the  assignees. 

A  case,  the  same  in  principle,  occurred  in  Friesland,  as  re- 
ported in  Sands's  Decisiones  FrisiflB,  when  a  bankrupt,  who 
wai  entitled  to  an  inheritance,  but  by  the  Civil  and  Dutch  law 
lad  had  the  right  of  repudiating,  renounced  in  favour  of  his 
children.  It  was  held  that  this  was  a  fraud  upon  his  credttors, 
and  that  the  right  had  passed  to  them — ^T. 

(See  the  printed  Judgment  of  the  Court  of  Demerara  in  the 
case  of  Odwin  v.  Forbes,  referred  to  supra,  p.  60.) 
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Accept-         Since  the  heir  by  accepting  the  inheritance 
^^^^^  cannot  afterwards  repudiate,^^^   and    becomes 
2^J?J^JJJ^    tacitly  bound  in  law  by  this  act,  for  the  pay- 
ment of  all  the  debts  and  charges  on  the  estate^ 
though  they  may  exceed  the  value  ;^^^   the  law 
has,  for  the  protection  of  the  heir,  provided  two 
means: 
Actof  de-       Iftt  The  permission,  before  be  determines  to 
accept  or  repudiate,  to  take  out  a  judicial  act, 
termed  an  Act  of  Deliberation,  or  of  Non  Pre- 
judice.^*^ 

The  effect  of  which  is  only  to  prevent  any 
necessary  acts  done  by  him,  to  ascertain  the 
solvency  of  the  estate  from  being  construed  as 
an  Acte  HereditairCj  or  of  Acceptance,  unless  the 
acts  were  of  such  a  nature  as  to  alter  or  con* 
found  the  property  of  the  testator,  and  destroy 
it  entirely,  as  for  example,  the  making  of  pay- 
ments after  passing  this  act.  Further,  the  ope* 
ration  of  this  act  continues  no  longer  than  the 
creditors  are  content  to  wait,  since  they  have  in 
fact  the  right  to  compel  the  heir  to  accept,  or 
repudiate  the  inheritance. 

f>   (1)  L.  4.  C.  de  repud.  vel  abst.  hered. 

(2)  Voet,  ad  tit  ff.  deacq.  vel  om.  her.  n.  18  et  19. 

(3)  Lybr^,  Red.  Vert.  overU  Not.  Ambt  2  D.  7  Hooftbt, 
who,  however,  in  comnuHi  with  many  other  writers,  coofoimds 
the  practically  known  (with  us)  Act  of  Deliberation  with  the 
Jus  Deliberandi  of  the  Romans ;  though  the  latter,  in  its  nature 
and  consequences,  differs  considerably  from  the  former,  and  is 
on  that  account  not  in  use  with  us. 


BOOK  I.  151 

2d.  After  the  act  of  deliberation^  and  the  Benefit  of 
consequent  enquiry  into  the  solvency  of  the 
'  estate ;  if  there  should  still  remain  any  tincer- 
tainty,  then  the  heir  may  apply  to  the  Court  of 
HoUandy^^^  for  the  writ  of  Benefit  of  Inven- 
tory/*^ whereby  he  is  at  liberty  to  enter  upon  an 

(])  This  court  is  now  applied  to  in  this  respect  instead  of  the 
Supreme  Court,  as  formerly.  Instr.  H.  R«  Art  23.  Public 
30  Sept.  1795,  No.  2.  Art.  3. 

(3)  Since  the  expenses  incurred  on  this  Writ  of  Benefit  of 
hnentory  are  often  very  high,  firom  the  exorbitant  charges  per* 
mitled  to  be  made  by  the  Marshals,  a  practice  has  been  intro- 
duced in  Amsterdam,  of  petitioning  the  court  that  the  appoint- 
ment of  executors  may  be  converted  into  a  Commission  of 
Cniatorship,  which  has  the  same  effect  as  that  of  Benefit  of 
lofeitfory,  when  confirmed. 

This  is  certainly  an  ingenious  invention ;  but  whether  it  be 
consonant  to  the  principles  of  our  law  to  appoint  a  Curator  over 
an  estate  before  it  is  repudiated  by  the  heir,  seems  to  me  very 
questionable. 


*  The  Suprenle  Court  was  rather  a  court  of  appeal  and  cas- 
stfioD,  with  original  jurisdiction  in  certain  privileged  cases;  ^ 
whereas  the  court  of  Holland  exercised  nearly  all  the  functions 
of  the  court  of  King^s  Bench  in  England,  and  was  the  High  or 
Provincial  Court  of  the  two  Provinces  of  Holland  and  Zealand. 
In  each  of  the  other  provinces  there  was  also  a  High  and  Pro- 
vincial Court,  as  contradistinguished  from  the  town  and  inferior 
tribunals. 

Therefore,  whenever  the  term  Court  is  used  by  itself  in  this 
translation,  the  Court  of  Holland,  or  one  of  these  superior  Pro- 
vin«a]  Courts,  according  to  the  subject,  must  be  understood. 

For  the  enumeration  of  the  various  powers  of  the  Court  of 
Holland,  see  infra.— T. 


159  OF   CIVIL   JURISPRUDENCE. 

Benefit  of   uncertain  estate,  and  make  an  inventory  thereof. 

Inventory.    ^^^^^  j^^.^^  ^^^^  ^  ^^^  ^^^  ^^^    j^^ 

tees,  beyond  the  real  value  of  the  property 
found  therein/*^ 

With  respect  to  this  Benefit  of  Inventory,  we 
must  observe : 

1st.  That  hospitals  and  poor  houses/^^  gover- 
nors of  orphan  houses,  deacons,  almoners/^^  and 
orphan  chambers/*^  have  without  this  ¥ait  the 
privil^e  of  not  being  responsible  beyond  the 
value  of  the  estate. 

2d.  That  this  writ  is  issued  with  CommitHmus 
to  the  judge  of  the  city,  or  town,  where  the 
defunct  last  lived,^^^  and  if  it  should  happen  to 
have  been  .in  the  country,  then  to  the  judge  of 
the  next  town,^*^  to  which  judge  is  committed 
the  confirming  ( Interinement )  of  the  writ,  and 
making  it  absolute.^^^  3rd.  That  when  the  de- 
funct has  died  on  his  voyage  to  the  East  or 
West  India  Settlements,  the  Commttimus  is 
•  directed  to  the  judge  of  the  place,  where  the 

(1)  De  Groot,  Inleid.  2  B.  21  D.  S.  8-12.  Lybregts,  Red 
Vert,  2  D.  8  Hoofdst  D.  D.  ad.  tit.  ff.  de  jur.  delib. 

(2)  Resol.  Holl.  20  Decemb.  1635. 

(3)  Resol.  Holl.  7  March  1680. 

(4)  Resol.  Holl.  4  Decemb.  1751. 

(5)  Ampl.  InstT.  van  den  Hove.  Art  5.  ResoL  Holl.  10  July 
1677. 

(6)  Ampl.  Instr.  d.  Art.  5.  Papeg.  1  D.  pag.  214. 

(7)  See  OUT  Verhand  over  de  Judic.  Pract.  2  B.  30  Hoofdst 
S.  4. 
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board  is  established,  under  whose  ciommission  Benefit  of 
be  cmbarked.^^>  4th.  That  ^hen  the  hek  has  ^'^"^^'y* 
Buffered  more  than  six  weeks  to  expire  af);er  the 
decease,  without  applying  for  the  writ,  it  is 
usual  to  insert  a  clause  in  the  petition  for 
Reiief,  against  the  lapse  of  time,  so  far  as  is 
necessary/*^ 

6th.  That  when  this  writ  is  granted,  the  mar- 
shal gives  notice  to  the  creditors  and  legatees, 
to  appear  at  the  house  of  the  deceased,  to  see 
an  inventory  of  the  goods  made,  which  must  be 
done  by  the  marshal  within  forty  days  after 
issuiog  the  writ,^'^  as  also  to  appear  before  the 
ooort  to  consent  to  or  oppose  its  Interinement 
or  confirmation. 

The  heir,  when  the  goods  are  inventorized, 
must  cause  the  same  to  be  appraised,  and  give 
security  for  the  amount.  He  must,  moreover, 
liquidate  the  estate,  and  render  an  account. 

6th.  That  this  Interinement  may  be  opposed, 
on  two  grounds,  either  that  the  heir  has  already 
committed  an  hereditary  act,  or  that  he  has  been 
guilty  of  bad  faith  in  the  making  of  the  inven- 
tory or  statement  of  the  value  and  amount  of 
the  property  of  the  deceased. 

I^istly,  it  is  to  be  observed,  that  all  those  Succesrioa 

ofColIa- 

(1)  Resol.  Hdl.  22  December  1735.  '®'*^- 

(2)  Van  Alphen,  Papeg.  1  D.  pag.  215.. n.  13.    De  Haat. 
AanledL.  op.  Menila,  Lib.  4.  Tit  24.  Oap.  12.  &  13.  (o) 

(3)  Placaat  van  Keizer  Karel  van  19  May  1544,  Aii.  39. 
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Succenion  who  inherit  any  immoveable  property  from  their 
teraU.  relations,  either  in  the  ascending  or  collateral 
line^  must  pay  thereon  the  duty  on  Collateral 
Successions^  which  amounts  to  ten  per  cent,  when 
the  party  who  succeeds  to  the  property  would 
not  have  been  Heir  ab  IntestatOy  or  is  related  to 
the  testator  beyond  the  fourth  degree.  Six  and 
two-thirds  per  cent,  are  paid  in  the  case  of  a 
man  and  wife  (who  leave  no  children  of  the 
marriage)  succeeding  to  each  other,  and  five 
per  cent,  is  paid  when  parents  succeed  to  the 
property  of  their  children,  or  when  heirs  at 
law  succeed  to  the  property  of  their  relations 
within  the  fourth  degree,  when  they  die  intes- 
tate ;  on  all  which  duties  an  additional  ten  per 
cent,  is  also  to  be  paid.^^^ 

Sect.  XI. 
liowalast       The  causcs  by  which  a  last  will,  originally 
good,  becomes  void,  are  the  following : 

1st  By  express  revocation,  by  a  subsequent 
will,  or  by  an  act  attested  by  the  same  number 
of  witnesses  as  is  requisite  to  attest  a  will, 
whereby  the  party  declares  his  intention  to  die 
IntestatusS^^    In  case  the  will  contains  the  daU" 

(1)  Ordonn.  op't  Collateraal  van  1  May  1723.  Publ.  Holl. 
22  Decemb.  1733,  et  29  June  1743 ;  also  a  number  of  resolu- 
tions for  tbe  decision  of  casual  cases,  in  tbe  6th  and  following 
volumes  of  the  Gr.  Plac.  Boek. 

(2)  De  Groot,  Inleid.  2  B.  24  D.  S.  16.  Voet,  ad  tit  ff.  de 
inj.  nipt  irr.  n.  L 


will  bo- 

comet 

void 


BOOK  1.  155 

mile  (krogatair,  i.  e.  a  declaration,  that  no  sub-  HowftUuc 
sequent  testament  shall  be  good,  unless  certain  ^mc» 
words  (used  in  the  first  will,)  are  therein  found  ^^^^ 
repeated ;  as  for  example,  Heaven  be  my  Inheri-' 
tance,  such  subsequent  will  is  nevertheless  good, 
whether  these  words  are  expressly  repeated,  or 
whether  it  be  made  by  a  simple  and  entire  re- 
vocation of  the  former  will,  although    such 
former  will  contain  a  Clausule  derogatoirM^    2d. 
The  making  of  a  second  perfect  will,  which 
although  it  contain  no  express  revocation  of  the 
former  will,  is  nevertheless  a  revocation  thereof 
de  factOj  unless  the  intention  of  the  testator 
appears  to  have  been,  that  the  former  will 
should  remain  good  wholly,  or  in  part.^'^ 

Srd.  The  breaking  of  the  seals,  and  threads, 
and  envelope  of  a  close  will  is  held  as  a  revoca- 
tion.^'^ In  an  open  will,  however,  erasures  and 
alterations  made  by  the  testator,  in  the  Grosse 
or  notarial  copy,  are  not  sufficient  to  cancel  it, 
when  he  sufiers  the  original  minute  of  it  to  re- 
main entire  and  untouched/*^ 


(1)  Bynkenhoek,  Quaest  Jur.  PriT.  lib.  3.  Cap.  6  et  7.  et 
Lib.  2.  Cap.  16.  n.  6. 

(2)  De  Groot,  Inleid.  2  B.  24  D.  S.  9.    Voet,  at  tit  ff.  de 
ioj.  rapt  n.  8.     V.  D.  Keessel,  Thes.  329. 

(3)  HoU.  Com.    6   D.   2.   St  Cons.   13-16.    Stockmans, 
Becii.  13. 

(4)  v.  D.  K.eessel»  Thes.  330.    See  also  my  Verzan  van 
Gewijsden,  1  D.  Cas.  13. 


comes 
void. 
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How  a  latt  4th.  When  the  persons  named  by  the  testator 
as  heirs,  happen  to  die  before  him,  or  refuse,  or 
cannot  become  heirs  ;^^^  in  which  case,  how- 
ever, the  legacies  must  be  paid,  especially  when 
the  testament  contains  the  clause,  that  if  it 
cannot  take  effect  as  a  will,  it  shall  at  least  be 
good  as  a  codicil,  which  is  termed^  The  Claufule 
CodiciUairS^^ 

And  6th.  When  an  unmarried  person  makes 
a  will,  and  afterwards  marries,  and  has  children 
by  the  marriage,  their  birth  amounts  to  a  revo^ 
cation  of  the  will/'^ 

(1)  L.  ISl.ff.  deReg.  Jur. 

(2)  Voet,  ad  tit.  ff.  de  inj.  rupt.  n.  14. 

(3)  Voet,  ad  tit  ff.  de  inoff.  test,  et  ad  tit.  ff.  de  lib.  et  posth. 
Y.  D.  Keessel,  Thes.  306. 
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CHAPTER  X. 

Sect.  L 

Of  Inheritance  ab  Intestate. 

Th£  inheritance  ab  Intestato^  (which  takes  inherits 
place  when  the  deceased  has  either  made  no  iioeitato. 
willy  or  his  will^  for  some  of  the  reasons  above 
mentionedy^^^  becomes  void^'^  has  been  from  old 
times  in  Holland  of  two  kinds,  either  according 
to  the  Aasdomsckf  or,  according  to  the  Schepen- 
damsch  Recht.  The  rule  of  the  first,  is  the  nejct 
of  blood  inherits  the  goodSy  of  the  second,  the  goods 
must  revert  to  the  source  from  whence  they  cameS^^ 
From  these  two  laws,  the  States  of  Holland,  in 
the  year  1580,^*^  framed  a  law  of  inheritance 
ab  IntestatOj  under  the  title  of  the  New  Schepen- 
domsch  or  South  Holland  right  of  Inheritance  ab 
Intestato  ;  but  those  who  inhabited  the  Northern 
quarters,  being  accustomed  to  the  Aasdomsch 
Recht,  and  not  being  reconciled  to  this  new 
law,  in  the  year  1599,^*^  a  new  law  was  made, 

(1)  rX.  ChapL  S.  11. 

(2)  L.  64.  ff.  de  verb.  sign. 

(3)  De  Groot,  Inleid.  2  B.  28  D.  S.  1.  et  seqq.    H.  V.  D. 
Vorm,  Versterfrecht  7  et  9.  vol. 

(4)  Pol.  Ord.of  1  April  1580,  Art.  19-28. 

(5)  Plac«  HolL  op  de  Successie  ab  intestato  of  18  Deoemb. 
1599. 


158 


OP   CFVIL   JURISPRUDENCE. 


Inherit- 
ance ab 
Intettaio. 


whereby  the  succession  ab  Intestato,  was  regu- 
lated for  the  following  towns,  Haarlem,  Leyden, 
Amsterdam,  Alkmaar^  Hoorn^  Enkhuizen,  Edam, 
Woerden,  Naarden,  Monnikendam,  Medenblik, 
Muyden,  and  Purmerend,  also  for  the  other 
tOMnns,  seignories,  islands,  villages,  and  hamlets, 
under  the  jurisdiction  of  the  Dykes  of  Rhyland, 
for  the  district  of  WoerdcHj  and  to  the  East  and 
North  of  Rhynland,  and  the  land  of  Woerden, 
also  in  Holland,  and  West  Friesland,  except 
Waddingsveen,  Boskoop,  Reewijk,  Sluipwijk,  Bloe- 
mendaal,  and  Middelburg,  with  their  dependen- 
cies, both  on  the  East  and  West  side  of  the 
Jauwe. 

This  law  is  termed  the  New  Aasdamsch,  or 
The  North  Holland  and  West  Friesland  Law  of 
Succession  ab  Intestato.* 


Laws  of 
South  and 
North 
Holtond 
as  to 
Intestacy, 


Sect.  II. 

We  must  now  endeavour  to  explain,  shortly, 
the  chief  heads  of  both  these  laws  of  inheritance, 
ab  intestato,  with  their  differences,  and  to  reduce 
them  to  some  rule. 

1st.  Children,  grand  children,  and  remoter 
descendants,  are  preferent  to  all  others,  in  the 
estate  of  the  parents;  all  the  children  take 
equally  jE>er  capita,  but  the  children  of  a  deceased 


•  This  law  is  also  in  force  in  Deroerara.— T. 
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l)rother  or  sister,  take  per  stirpes,  or  by  repre-  Lawi  of 
sentation/^^  North 

2d.  The  children  and  remoter  descendants  2^^o 
fidling,  the  inheritance  of  the  deceased  goes  to  in***^* 
his  father  and  mother,  in  case  they  are  both 
alive,^^ 

dd.  But  if  only  one  of  the  parents  be  alive, 
whether  father  or  mother,  which  we  term  the 
separatum  of  the  bed,  then  by  the  law  of  South 
Holland,  all  the  goods  of  the  deceased  go  to 
the  brothers  and  sisters,^'^  whether  of  the  whole 
or  half  blood,^^^  in  equal  shares,  and  their  chil- 
dren, and  grand  children,  per  stirpes,  provided 
the  half  brothers  and  sisters,  aad  their  descend- 
ants are  related  to  the  deceased  on  the  side  of 
the  deceased  parent ;  since  in  South  Holland, 
when  the  bed  is  thus  separated,  the  surviving 
£ither  or  mother,  and  all  the  collateral  rela- 
tionst  which  are  of  kin  to  the  deceased  through 
the  surviving  &ther  or  mother,  are  excluded/^^ 
But  according  to  the  North  Holland  law,  the 
surviving  parent  divides  with  the  brothers  and 
sisters  of  the  deceased,  whether  of  the  full  or 
half  blood,  and  their  children,  and  grand  chil- 

tl)  PoL  Ord.  Art.  20.  Plac  1599.  Ait.  1. 

(2)  Pol.  Ord.  Art.  21.  Plac.  Art.  2. 

(3)  Pol.  Ord.  Art.  22. 

(4)  Interpr.  Holl.  13  May  1594. 

(5)  PoL  Ord.  Art.  26.  Interpr.  13  May  1594^ 
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Lavs  of     dreo,  by  representation,  the  whole  of  the  in- 
North        heritance ;  namely,  the  surviving  parent  takes 
^vT^      one  half,  and  the  brothers  and  sisters,  and  their 
int^tuey.    children,  the  other  half.    This  must  be  under- 
stood of  half  brothers  and  sisters,  and  their  chil- 
dren, who  are  related  to  the  intestate  by  the 
side  of  the  deceased  parent. 

In  case  there  is  no  full  or  half  brother  or 
sister  alive,  then  the  surviving  parent  inherits 
the  whole,  although  there  may  be  children  or 
grand  children  of  the  deceased  brothers  and 
sisters.^^^ 

4th.  Father  and  mother  both  failing,  the  pro- 
perty of  the  intestate  goes  to  his  brothers  and 
sisters,  whether  of  the  whole  or  half  blood,  and 
t&eir  children,  and  grand  children,  by  repre- 
sentation.^*^ 

The  half  brothers  and  sisters  divide  but  with 
the  half  hand,  as  it  is  termed  ;^'^  i.  e.  the  inherit- 
ance is  divided  into  two  parts,  the  one  half  the 
full  brothers  and  sisters  divide  with  the  half 
brothers  and  sisters  of  the  father's  sidej  and 
the  other  half  they  divide  with  those  of  the 
mother^s  side ;  but  if  there  are  only  half  bro- 
thers and  sisters  of  one  side,  the  full  brothers 
and  sisters  take  then^  in  the  first  place,  one  half 

(1)  Plac.  van  1599.  Art.  3. 

(2)  Pol.  Ord.  Art.  22.  Plac.  Art.  4. 

(3)  Pol.  Ord.  Art.  23. 
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of  the  goods,  and  divide  the  other  half  with  the  Laws  of 
half  brothers  and  sisters/^^  North  "" 

5th.  When  full  brothers  and  sisters,  or  their  J'S* ""* 
children,  or  grand  children  fail,  and  there  are  int«t*cy- 
half  brothers  and  sister's  children,  or  grand  chil- 
dren, on  both  sides  alive,  then  one  half  of  the 
goods  goes  to  the  half  brothers  and  sisters,  or 
their  children,  and  grand  children,  per  stirpes 
on  the  father's  side ;  and  the  other  half  to  the 
half  brothers  and  sisters  on  the  mother's  side 
their  children  and  grand  children  as  before/^^ 

6th.  In  case  all  the  half  brothers  and  sisters, 
their  children,  and  grand  children,  are  related 
to  the  intestate  only  on  one  side ;  then  accord- 
ing to  the  law  of  South  Holland,  they  take  only 
half  of  the  goods,  and  the  other  half  goes  to  the 
next  of  kin  of  the  other  side/^^ 

But  in  North  Holland,  these  half  brothers 
and  sisters,  their  children,  and  grand  children, 
who  are  related  to  the  intestate  only  on  one  side, 
take  the  whole  of  the  goods ;  unless  there  be 
a  grand&ther  or  grandmother,  or  higher  as- 
cendant yet  alive,  related  to  the  intestate  on  the 
other  side ;  since  then,  such  half  brothers  and 
sisters,  their  children,  and  grand  children,  would 

(1)  Interpr.  13  May  1594.    Plac.  Art.  4. 

(2)  Pol.  Old.  Art.  23  et  27.    Plac.  Art.  5. 

(3)  Pol.  Old.  Art.  27. 

M 
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Laws  of      only  take  one  half,  and  the  next  ascendant  or 

North  *°    ascendants  per  capita  the  other  half/^^ 

Holland  7th^  According  to  the  South  Holland  law  of 

as  to  «5 

Intestacy,  intcstacy,  although  those  who  succeed  to  the 
inheritance  are  all  equally  near  in  degree  to  the 
intestate^  yet  they  take  per  stirpes  and  not  per 
capita.^^^  But  according  to  the  law  of  North 
Holland,  they  take  in  this  case  per  capUay  and 
not  per  stirpes S^^ 

8th.  All  the  persons  above  enumerated,  fail- 
ing, then,  according  to  the  law  of  South  Holland, 
all  the  goods  of  the  intestate,  go  to  the  next 
descendants  of  brothers  and  sisters  grand  chil- 
dren, per  capita  f^^  after  these  to  the  grand- 
fathers and  grandmothers  of  both  sides,  if  both 
be  alive;  but  if  one  of  these  be  dead,  either 
grandfather  or  grandmother,  then  his  or  her 
share  goes  to  the  nearest  relations  on  such  de- 
ceased grandfather's  or  grandmother's  side;^^^ 
viz.  to  the  uncles  and  aunts  of  the  intestate,  and 
their  children  of  the  first  degree  by  representa- 
tion, in  such  way  that  the  goods  being  divided 
into  two  parts,  one  half  goes  to  the  father's,  and 
the  other  to  the  mother's  side,  the  next  of  kin 

(1)  PlacAite. 

(2)  Pol.  Ord.  Art.  28. 

(3)  Plac-Art.  Iletl2. 

(4)  Pol.  Ord.  Art.  24  et  28.    Interpr.  13  May  1594. 

(5)  Pol.  Ord.  Art.  25  et  26.    Interpr.  1594. 
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of  the  half  bed,   dividing  only  with  the  half  Laws  of 

When  there  are  no  uncles  or  aunts^  then  their  ^^^ 
children  of  the  first  degree  take  'per  stiirpes^  and  lotertacy 
on  failure  of  these  then  the  nearest  collaterals 
per  cofUay^ 

9th.  But  according  to  the  law  of  North  Hoi- 
land,  i»hen  all  the  persons  enumerated  in  articles 
1  to  7  ^ily  the  inheritance  goes  first  to  the 
nearest,  in  the  ascending  line  joerc/irptto;  although 
it  should  happen  that  on  the  one  side^  both  the 
grandfather  and  the  grandmother^  and  on  the 
other  side,  only  one  of  these  parents  should  be 
alive /^^  After  these  to  the  nearest  descendants 
of  brothers  or  sisters  grand  children,  />er  capita^ 
whether  of  the  full  or  half  blood/^^  Afterwards 
to  uncles  and  aunts,  and  their  children,  of  the 
first  d^ree,  by  representation/*^  Uncles  and 
amits  failing,  then  to  their  children  of  the  first 
degree,  and  also  great  uncles  and  aunts  with 
them  per  capita^  and  after  all  these  to  the  next 
of  kin,  abo/^er  capita^  to  the  exclusion  of  all  who 
are  in  a  more  remote  degree /^^ 


% 


(1)  Pol.  Old.  Art.  23,  24,  et  27,    Interpr.  1594. 

(2)  Pol.  Ord.  Art.  28. 

(3)  Plac.  van  1599.  Art.  7- 

(4)  Plac.  Art.  8. 

(5)  Plac.  Art.  9. 

(6)  Plac.  Art.  10. 

MS 
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Sect.  III. 

Special  With  respect  to  the  law  of  inheritance  ab  in- 

P^^^J^  testato^  the  following  peculiar  distinctions  are 
inherit^       ^Iso  to  be  observcd. 

ance  ah 

iniettato.  1 .  As  regards  the  personal  or  moveable  pro- 
perty,  tlmt  the  succession  by  intestacy  is  regu- 
lated by  the  law  of  the  place  of  the  testator's 
decease,  (Sterfhuis  or  Domus  M(niuaria)f^^  un- 
less this  place  happens  to  be  any  other  than  his 
accustomed  place  of  residence  or  domicile/'^  but 
with  respect  to  immoveable  property,  this  fol- 
lows the  law  of  the  situation  or  lex  loci  rci  sitteS^^ 

2.  That  children,  or  grandchildren,  by  re- 
presentation, becoming  with  their  brothers  and 
sisters  heirs,  ^6  intestato^to  their  deceased  parents^ 
or  grandfathers  or  grandmothers,  must  in  order 
to  be  admitted  to  an  equal  division,  bring  into 
hotch  pot  (Collatie)j  all  that  they  have  already 
received  from  the  deceased  parents,  above  the 
others,  either  on  marriage,  or  to  establish  them 
in  any  trade  or  business/*^ 

3.  That  man  and  wife  cannot  be  heirs  to  each 

(1)  De  Gioot,  Inleid.  2  B.  26  D.  S.  12.  n.  4. 

(2)  Bynkerehoek,  Quaest.  Jur.  Priv.  Lib.  1.  Cap.  16. 

(3)  De  Groot,  Inleid.  2  B.  26  D.  S.  12.  n.  5.  et  2  B.  29  D. 
S.  3.    Voet,  ad  tit.  ff.  ad  Set  Tertull.  n.  34. 

(4)  D.  D.  ad  tit.  flf.  de  collat.  Pol.  Ord.  Art.  2i>.  S.  Van 
Leeuwen,  R.  H.  R.  3  B.  16  D.  Lybregts,  Red.  Vert,  over't 
Not.  Ambt.  1  D.  14  Hoodfdst. 
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other,  ab  intestato^  except  according  to  the  law  of  SihscUI 
North  Holland,  when  no  next  of  kin  of  the  ^^^^^ 
intestate  are  to  be  found/*>  Snheri^ 

4.  That  illegitimate  children  succeed  to  the  i^^tnuiio. 
inheritance  of  their  mother  ab  intestato^  as  the 
mother  makes  no  bastard/*^    But  are  they,  in 

like  manner,  admissible  to  the  inheritance,  ab 
intutato^  of  their  mother's  relations  ?  We  are 
inclined  to  the  opinion  of  those  who  answer  this 
question  in  the  negative/'^ 

5.  That  bastards  who  leave  children  bom  in 
lawful  wedlock,  may  be  succeeded  by  these  as 
heirs  ab  intestatOy  and  on  failure  of  children,  the 
goods  go  to  the  next  of  kin  on  the  mother's 
side^  so  as  to  exclude  the  crown /^^ 

6.  That  when  any  one  dies  intestate,  without 
next  of  kin  or  heirs,  the  estate  escheats  to  the 
crown ;^^^  but  this  failure  of  heirs  must  be 
complete,  since,  if  any  of  kin  can  be  found, 
even  beyond  the  tenth  degree,  they  take  the 

(1)  De  Groot,  Inleid.  2  B.  30  D.  S.  2.  Loenius,  Decis. 
Cak  108.  Bynkersboek,  Qinest.  Jur.  Priv.  Lib.  3.  Cap.  12. 
V.  D.  Vorm,  Vereterf,  r^.  p%.  195-208.— (Edit.  Blondeel.) 

(2)  De  Groot,  Inleid.  2  B.  27  D.  S.  14. 

P)  Bynkersboek,  Queest.  Jur.  Priv.  Lib.  3.  Cap.  11. 
V.  D.  Vonn,  Veraterf.  regt  pag.  209-236.  V.  D.  Keenel, 
The8. 342-345. 

(4)  De  Gioot,  Inieid.  2  B.  31  D.  V.  D.  Vorm,  Versterf. 
xegt  pag.  237-241 .    V.  D.  Keessel,  Tbes.  368. 

(5)  T.  t  C.  de  boo.  vacant. 
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Special      goods/^^    So  also  when  the  next  of  kin'  of  one 

m^rto    ^^^^  ^^^>  ^^^^  P^^  ^^^  ^^^  escheat,  but  goes 
inherit      to  the  next  of  kin  on  the  other  side.^*^ 

anceao 
IfUettato, 

(1)  Loeniusy  Cas.  122.    Voet,  ad  tit  ff.  ad  Set.  Tertull. 
n.  22. 

(2)  V.  D.  Keessel,  Thes.  366  et  367. 
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CHAPTER  XL 

Of  the  Right  of  Servitude. 

Sect.  L 

The  third  sort  of  real  rights  is  the  right  of  SerTi- 
servitude^  whereby  an  inheritance,  whether  it  be  general, 
a  house  or  land,  is  bound  or  subject  to  the  use 
or  convenience  of  a  neighbouring  house   or 
land ;  or,  again,  the  servitude  or  use  may  be  of 
the  thing  to  a  person. 

Servitudes  are  thus  real  or  personal. ^^^ 

The  real  are  land  or  house  servitudes. 

Hie  personal  are  the  usufruct,  or  right  of  use 
of  another's  property ;  also  rights  reserved  on 
grants  of  land,  leases,  &c.,  as  tythes,  fines,  or 
quit  rents,  and  the  like.  We  will  just  notice  all 
these  shortly. 

Sect.  II. 

To  the  right  of  rural  praedial,  or  land  servi-  Rural  or 
tudes,^*^  pertains  the  right  of  a  path  or  footway  servitudes, 
over  another's  land.^'^      Again,    the   right  of 
house-way  .^*^     The  right  of  cattle-way,  or  of 

(1)  L.  1.  ff.  de  Servit 

(2)  Servitotes  prsdioram  rusticonim. 

(3)  Pr.  Inst,  de  Serv.  prsed.    L.  1.  ff.  de  Serv.  prsed.  nist. 

(4)  L.  7.    L.  12.  ff.  cod. 
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Rural  or  driving  OUT  beosts  over  the  lands  of  another/^) 
servitudes.  The  right  to  pass  over  another's  grounds  with 
horses  and  carts/^^  When  any  person's  land 
has  no  passage  to  the  king's  or  public  highway 
or  parish  roady  a  sufficient  way  is  assigned  to 
him  by  the  magistrate/'^  The  right  to  draw 
water  from  another's  well  or  cistern/*^  or  to  con. 
duct  it  from  another's  grounds/^^  The  right  to 
drain  through  another's  ground «  The  right  to 
travel  or  pass  through  the  water  on  another's 
ground^  or  to  water  his  cattle  therein/^^ 

Sect.  III. 

House,  or  House^  ov  urban  servitudaf^^  may  be  illustrated 
TitudcsT'  ^s  follow : — The  right  to  build  against  another's 
wall.^®^  On  a  wall  common  to  two  or  more 
persons  we  cannot  build  higher  than  the  half  of 
the  height/®^  nor  place  thereon  any  oven  or 
privy /*®^  A  common  wall  must  be  kept  up  at  the 

(1)  L.  7.    L.  12.    L.  13.  ff.  eod. 

(2)  L.  1.    L.  7.    L.  8.    L.  23.  flf.  eod. 

(3)  De  Greet,  Inleid.  2  B.  35  D.  S.  7-12.    Voet,  ad  tit  ff. 
de  Serv.  preed.  rust  n.  4. 

(4)  L.  2.  S.  L    L.  5.  S.  1.    L.  a  ff.  eod. 

(5)  L.  1.  pr.    L.  9.     L.  15.  ff.  eod. 

(6)  L.  1.  S.  1.  ff.  eod. 

(7)  Servitutes  prffidionim  urbanorum. 

(8)  L.  33.  ff.  de  Serv.  prsed.  urb. 

(9)  De  Groot,  Inleid.  2  B.  34  D.  S.  4.    Voet,  ad  tit  ff.  de 
Serv.  prasd.  urb.  n.  17. 

(10)  Regtsgel  Observ.  3  D.  Obs.  51. 
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common  charge.^^^  The  right  to  fix  a  beam  or  Hoase,  or 
cramp  for  support  on  another's  house/*^  to  con-  ^SJ!^ 
vey  the  rain  from  one's  own  roof  upon  it/'^  or  to 
receive  the  rain  from  it/*^  To  prevent  the  next 
house  from  being  raised  higher/^^  or  my  neigh- 
bour from  obstructing  my  view/^^  To  have  a 
window  opening  on  another's  ground/^^  To 
have  a  channel  or  water-course  therein/"^  To 
prevent  my  neighbour  from  opening  a  window 
upon  my  ground/^^  Concerning  these  and 
similar  house  servitudes^  the  several  local  ordi- 
nances of  such  place  must  be  consulted. 

Sect.  IV. 

Servitudes  of  lands  as  well  as  of  houses  are  How  ac- 
acquired  by  agreement  and  mutual  consent  ;^^^^  and  lost 
by  last  will  j^"^  by  prescription,  even  of  a  year 
and  a  day,  according  to  the  ordinances  of  several 
places/**^ 

(1)  De  Groot»  Inleid.  2  B.  34  D.  S.  6. 

(2)  L.  2.  ff*  de  Serv.  praad.  urb. 

(3)  D.  L.  2. 

(4)  D.  L.  2. 

(5)  D.  L.  2.   Regtsgd.  Observ.  3  D.  Obs.  53. 

(6)  L.  2.     L.  12.    L.  17.  ff.  de  Serv.  praed.  urb. 

(7)  Voety  ad  tit.  ff.  de  Serv.  prsed.  urb.  n.  9* 

(8)  L.  7.  ff.  de  Servit. 

(9)  L.  8.  C.  de  Serv.  et  aqua. 

(10)  S.  4.  InsU  de  Serv.  prsd. 

(11)  D.  S.  4. 

(12)  De  Groot,  Inleid.  2  B.  36  D.  S.  5.    Regtsgel  Observ* 
3D.ObB.56. 
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How  ac-  They  are  lost  by  merger  of  the  two  proper- 
Ind  kML  ties  in  the  same  person/^^  since  the  use  of  one's 
own  possessions  is  founded  on  the  right  of  pro- 
perty,  and  not  on  that  of  servitude  ;^'^  by  re- 
leasing the  right  ;^*\  by  sufiering  or  permitting 
any  thing  that  is  contrary  to  the  nature  of  servi- 
tude; ^^Vhen  any  one  or  other  of  the  properties 
is  destroyed  ;^^^  when  the  right  of  the  person 
who  granted  it  expires/^^ 

Lastly,  by  non-occupation  or  non-user  for  the 
third  part  of  a  century /^^  althou^  free  oppor- 
tunity was  afforded. 

Sect.  V. 

Usufruct  Under  personal  servitudes,  must  be  reckoned, 
in  the  first  place,  the  right  of  usufruct ;  i.  e.  the 
right  to  enjoy  the  fruits  of  a  thing  that  belongs 
to  another,  so  that  the  thing  itself  is  not 
thereby  prejudiced  or  diminished  in  value/®^ 
The  ways  in  which  this  right  is  lost  or  acquired 
are  substantially  the  same  with  those  we  have 

(1)  L«  1.  ff.  quemadm*  Serv.  amitt. 

(2)  According  to  the  rule  Res  sua  nemini  servit  L.  26.  ff. 
de  senr.  pned.  urb. 

(3)  L.  35.  ff.  de  R^.  Jtir. 

(4)  L.  8.  ff.  quemadm.  Serv.  amitt. 

(5)  L.  14.  ff.  eod. 

(6)  L.  ll.ff.  eod.  S.  1. 

(7)1.7.    L.  10.  S.  1.    L.  11.    L.  18.  ff.  eod.     Vcct,ad 
d.  t.  n.  7. 

(8)  L.  1 .  ff.  de  usufr. 
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just  mentioned.    We  must  only  observe,  that  Utiufruct. 
as  this  kind  of  servitude  is  not  incident  to  a 
thingt  but  to  a  person,  the  usufruct  expires  with 
the  person  having  such  use  for  life/^^  whose 
heirs  thus   cannot  enjoy  the  fruits  after  this 
event/*^ 

As  the  light  is  con&ied  to  the  enjojrment  of 
the  firuits  of  the  thing,  so  the  usufructury  must 
take  care  that  the  thing,  after  the  expiration  of 
his  term,  be  returned  in  a  good  state  to  the 
owner,  for  which  he  is  also  bound  to  give  aecu« 
rity,^^^  and  therefore  he  may  not  alienate  or 
incumber  the  thing  ;^^^  but,  on  the  contrary,  is 
liable  to  the  usual  costs  and  charges  of  keeping 
it  in  a  proper  state/*^ 

Sect.  VI. 
The  further  examples  of  personal  servitudes  Further 

consist  in  :  serritudcf. 

1 .  The  right  of  use,  which  is  less  than  that  of 
usufruct,  and  does  not  extend  to  the  enjoyment 
or  perception  of  all  kinds  of  fruits.^^^ 

2.  The  right  of  inhabiting  a  house /^^ 

(1)  S.  3.  Inst,  deusufr. 

(2)  L.  26.  ff.  de  usufr. 

(3)  T.  t.  flr«  usufr.  quemadm.  Cav. 

(4)  L.  13.  S.  4.  ff.  de  usufr. 

(5)  De  Groot,  Inleid.  2  B.  39  D.  S.  6.     Regtsgel  Observ. 
3  D.  Obs.  60. 

(6)  T.  t  Inst,  et  ff.  de  usu.  et  habitat. 

(7)  S.  5.  Inst,  de  usu.  et  halit. 
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Further  3d.  An  annual  rent  arising  from  another's 

SS^i  lands/*) 

4.  The  right  to  tythes^  consisting  in  the 
eleventh  part  of  some  fruits,  whether  of  corn, 
which  are  termed  great  tythes ;  or  of  other  fruits, 
which  are  termed  small  tythes ;  or  of  the  young  of 
beasts,  which  are  termed  crying  tythes  ;^'^  and — 

5.  The  right  to  fines  or  quit  rents,  &c/'^ 

(1)  De  Groot,  Inleid.  2  B.  40  D. 

(2)  De  Groot,  Inleid.  2  B.  46  D.  V.  D.  ScheUing.  HolL 
Tiendrecht,  2  Deelen,  in  8vo. 

(3)  De  Ofoot,;Inleid.  2  B.  46  D.  S.  Van.  Leeuwen.  Cens. 
For.  Pi.  Lib.  2.  Cap.  17. 
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CHAPTER  XII. 
Of  the  Right  0/ Fledge  or  Afartgage. 

Sect.  I. 

The  fourth  and  last  sort  of  real  rights  is  the  ^^^  o^ 
right  of  pledge  whereby  any  thing  is  specially  mortgage. 
bound  to  the  creditor  for  further  security  of  his 
debt. 

This  right  of  pledge  or  mortgage  is  either 
given  by  the  law,  and  is  then  termed  a  iegal 
mortgage,  or  it  arises  from  the  agreement  of  the 
parties  themselves,  and  is  then  termed  a  canven- 
tianal  mortgage. 

Sect.  II. 

The  law  grants  tacitly  and  without  any  {)re-  Legal 
vious  agreement  of  the  parties  being  thereto  ™^*''*8"«"- 
necessary. 

The  right  of  legal  mortgage,  first,  to  persons 
entitled  to  fines  or  quit-rents,  &c.,  as  being  a 
right  reserved  by  the  original  owners  of  the 
property/'^ 

For  dyke  duties,  to  keep  them  in  repair,  and 
so  for  dams,  sluices,  mills,  and  the  like/*^ 

(1)  De  Groot,  Inleid.  2  B.  48  D.  S.  11.  Voet,  ad  tit.  ff.  in 
quib.  caus.  pign.  n.  27. 

(2)  De  Groot,  d.  I.  S.  12.    Voet,  ad  d.  t.  d.  31. 
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Legal  To  masons,  carpenters,  builders,  and  others, 

ortgagei.  ^^^  ^^  rq>airs  (but  not  for  the  ornaments  and 

improvements)  made  by  them  on  any  building, 
or  for  materials  furnished  for  this  purpose/^^ 
By  the  local  ordinances  of  different  towns^  this 
right  is  limited  to  repairs  done  within  the  last 
two  or  three  years/*^  To  the  crown,  on  the 
goods  of  those  who  are  in  any  way  employed 
in  the  collection  of  the  revenue/^^  In  other 
cases,  when  the  crown  is  a  creditor  with  others 
on  an  insolvent  estate,  it  has  no  further  right 
than  other  creditors,^^^  neither  with  respect  to 
fines/*> 

To  wards,  on  the  property  of  their  guardians, 
to  make  good  what  the  ward  has  suffered  by 
their  mal-administration/^^ 

To  the  landlord  of  a  house  or  lands,  upon  all 
the  moveable  property  brought  thither  by  the 


(1)  Voet,  add.t  n.  28. 

(2)  Seethe  laws  of  Haarlem,  Alkmaar,  Purmerend,  the  Hague, 
Amsterdam,  Rotterdam,  and  Monnikendam,  quoted  by  Professor 
V.  D.  Keessel,  Thes.  467. 

(3)  Boel  on  Loenius,  Deck.  Cas.  17.  p.  108-201.  Gener. 
Plac.  of  22  July  1749,  Art.  26. 

(4)  Resol.  HolL  25  Feb.  1678,  in  the  Gr.  PL  Boek,  3  D. 
pag.  591. 

(5)  Groenewegen,  de  L.  L.  abrog.  ad  tit.  C.  de  poen.  fiscal. 
Voet»  ad  tit  ff.  in  quib.  caus.  pign.  n.  9. 

(6)  L.  20.  C.  de  adm.  tut.  Lybregts,  Red.  Vert.  1  D. 
30  Hoofdst.  n.  64.  et  seqq. 
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tenant,  as  also  upon  all  the  emblements  or  fruits  Legal 
aftheland/^>  "^^^'^*^- 

To  bleachers  of  linen  and  the  like,  for  their 
charges/'^ 

To  towns  and  villages,  on  the  property  of 
their  receivers/'^  Also  to  churches,  on  the 
goods  of  the  administrators  of  the  church  pro- 
perty .^^^  To  the  master  of  a  vessel,  on  the  ship 
and  cargo,  for  the  security  of  the  fheight^^^  To 
the  freighter  or  merchant,  on  the  ship  belonging 
to  the  master,  for  compensation  of  his  property 
sold  by  the  master  in  cases  of  necessity/^^ 

To  a  factor  or  agent,  on  the  goods  of  his 
principal  for  previous  advances  to  the  owner  on 
these  goods/^^ 

To  a  woman,  who  has  married  without  the 
community  of  goods,  on  the  property  of  her 
husband  for  the  restitution  of  the  property 
brought  by  her  on  marriage,  or  acquired  by 

(1)  De  Groot,  Inleid.  2  B.  48  D.  S.  17.  Regtsgd  Obeerv. 
1D.OIm.72.    V.  D.  Keessel,  Thes.  423. 

(2)  Plac  HoU.  20  Jaon.  1614»  et  9May  1732. 

(3)  ResoL  HoU.  19  July  1625,  et  24  Feb.  1679.  Loenius, 
Decis.  Cas.  69. 

(4)  Decis,  et  Resol.  ▼.  d.    Hove  van  HoU.  n.  355. 

(()  De  Groot,  Inleid.  2  B.  48  D.  S.  19.  Roccus,  van 
Schepen  en  Vragtgeldeny  pag.  ]  17,  aeqq. 

(6)  De  Grool,  d.  1.  S.  20.  Verwer,  Nederl.  Zeeregten, 
pag.  28,  seqq. 

(7)  De  Groot,  d.  I.  S.  21.  Neostadius^  Decis.  Cur.  HoU.  45. 
Haadv.  van  Amsterdam,  2  D.  p.  539. 
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Legal        her  diukig  marnageM^    And  lastly,  to  legatees, 
mortgage!.  ^^  ^^  property  of  the  testator,  for  the  security 

of  their  legacies/'^ 

Sect.  III. 

CowTcii.  ^      A  cmventUmal  mortgage  is  that  which  is  not, 

moitgaget.  like  the  preceding,  induced  by  operation  of 

law ;  but  takes  place  by  express  agreement  of 

the  parties,  and  relates  either  to  moveable  or 

immoveable  property. 

With  respect  to  the  pledge  or  obligation  of 
moveable  property,  in  order  to  render  it  effec 
tual  against  not  only  the  debtor  himself,  but 
also  against  third  persons,  delivery  of  the  thing 
to  the  creditor  is  necessary/'^ 

This  is  termed,  with  us,  a  pawn,  or  deposit 
{Pand  ter  minne);  and  all  kinds  of  moveable 
property  may  be  pledged  in  this  way,  except 
that  which  is  of  the  nature  of  pawns  or  pledge 
to  pawn-brokers.^*^ 

With  respect  to  securities  on  immoveable  pro- 
perty,  or  on  property  which  is  of  that  nature, 
such  as  redeemable  and  life  annuities,  obliga^ 

(1)  L.  on.  S.  1.  et  15.  C.  de  rei  uxor.  act.  L.  12.  S.  1.  C. 
qui  pot  in  pign.  S.  29.  lust,  de  action. 

(2)  Voety  ad  tit.  ff.  in  quib.  caus.  pign.  n.  21. 

(3)  De  Groot,  Inleid.  2  B.  48  D.  S.  25-29.  Regtsgel  Obs. 
3  D.  Obs.  68.    Voet,  ad  tit.  flF.  de  pign.  et  hyp.  n.  1 2. 

(4)  Handv.  van  Amsterdam,  2  D.  pag.  681,  and  the  pawn* 
brokers*  laws  in  several  towns. 


BOOK    !•  177 

tions  entered  into  before  the  court  of  aldermen,  Conven- 
bonds  or  obligations  for  the  remainder  of  the  mortgagei. 
purchase-money  of  any  houses  or  lands  and  the 
like,  the  pledging  of  these  is  not  good,  unless 
the  act  be  done  before  the  court  or  commis- 
saries, and  the  government  duties  thereon  of 
two-and-half  per  cent.»  and  the  additional  tenth, 
be  paid.<^^ 

A  conventional  mortgage  is  also  of  two  kinds, 
general  ox  special.  The  general  mortgage  ex- 
tends to  all  the  goods  of  the  mortgager,  but  is 
not  valid  unless  the  duty  of  two-and-half  per 
cent,  be  paid;^'^  and  this  obligation  may  be 
passed  either  before  the  court  or  before  a  notary 
and  witnesses,  or  even  by  a  private  act.* 

A  special  mortgage,  so  far  as  it  concerns  im- 
moveable property  requires,  besides  the  pay- 
ment of  the  duty  of  two-and-halfper  cent,  and 
the  additional  tenths  to  be  passed  before  the 
court/*> 

(1)  Plsc  9  May,  1529.  Pol.  Ord.  Art  35.  Waarachouw,  5 
Fd>.  1665.  Ordoon.  op.  den.  40.  penn.  van.  9  May,  1744.  Art. 
2, 16, 17,  et  18. 

(2)  Waarachouw,  5  Feb.  1665. 

(3)  See  the  above  quoted  Plac.  Waarsch.  et  Ordonn. 

*  This  is  not  the  case  at  Demerara,  where  all  mortgages  must 
be  pawed  before  two  members  of  the  Court  of  Justice,  or  Com- 
mimries,  after  three  previous  notices' in  the  Colonial  Gazette, 
«td  then  registered;  but  no  government  duty  is  payable 
thereon.— T. 

N 


ence. 
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Sect.  IV. 

Prefer-  The  c^Bkct  of  pledge  or  mortgage  ia  the  right 

qf  preference ;  concemiqg  which  the  following' 
ppiqts  deserve  consideration : 

1,  When  goods  belonging  to  another  are 
found  in  an  insolvent  estate>  these  are  reclaimed 
by  the  owner,  without  his  being  concerned  in 
the  questiQu  of  preference.^^^ 

9.  The  first  preferent  cUiini  on  the  prooe^ 

©f  the  insolvent  estate,  is  the  judiciajl  coat*,  in- 
eluding  thoffe  of  curators  and  Qther*  fpr  it»  admi- 
nistration,  fcq,^^> 

S^  In  the  ne¥t  class  of  preference  are.  the 
costs  of  the  funeral,  the  rent  of  the  house  or 
land,  servants'  wages  fojr  the  current  year,  go- 
vernment and  town  ta^es.*^^^ 

4.  With  respect  to  special  mortgagee  made 
according  to  the  ^w  of  the  place,  the  mortgagee 
is  preferent  on  the  proceeds  of  the  sale  of  the 
mortgaged  property/*^  after  the  taxes  due  on  it 

(1)  Voet,  ad  tit.  ff.  qui  pot  in  pign.  n.  13.  V.  D.  Keessel, 
Thes.  448. 

(3)  V.  D.  Keessel,  Thes.  451. 

(3)  v.  D.  Keessel,  Thes.  452.  seqq. 

(4)  Pol.  Ord.  Art.  35. 


*  How  the^e  rights  are  qualified  and  iiiBited,  as  well  as  all 
thQ  other  general  positions  of  the  author,  will  be  seea  by 
ference  to  the  authorities  on  each  head— T. 


ence. 
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are  satisfied^  and  the  charges    for    necessary  Prefer- 
repairs  for  the  last  two  or  three  years  which  are 
preferent^*^    Where  there  are  several   special 
mortgages  of  the  same  thing,  the  oldest  is  pre- 
ferent/*^ 

5.  Next  to  these,  rank  legal  and  general  mort- 
gages, among  which,  Qui  prior  est  tempore  potior 
estjureS^^  But  the  prior  legal  mortgage,  or  that 
which  is  induced  by  operation  of  law,  is  pre^ 
ferent  to  a  posterior  conventional  special  mort^ 
gageS^^  A  general  mortgage  passed,  on  pay- 
ment of  the  duty  of  two-and-half  per  cent.^ 
aflects  all  the  property  wherever  situate,^*^  unless 
die  particular  laws  of  any  state  make  an  excep- 
tion/« 

With  respect  to  two  general  mortgages  when 
the  duty  has  be^n  paid  on  each,  and  the  oldest 
is  by  a  private  instrument,  the  youngest  by  a 
notarial  act,  the  latter  is  preferent.^^ 

(1)  y.  D.  Keeflsd,  Thes.  466,  et  467. 

(2)  V.  D.  KeeaBd*  Thes.  469. 

(3)  De  Groot,  Inleid.  2  B.  48  D.  S.  35.  Regtsgel  Observ. 
4  D.  Obs.  38. 

(4)  De  Groot,  <L  I.  S.  36.    V.  D.  Keessel,  Thes.  437. 

(5)  ?oL  Ordon.  Art  35. 

(6)  Handvest  van  Amsterdam,  2  D.  pag.  532.  seqq.  Miens, 
Handy,  van  Leyden,  pag.  190.  At  Amsterdam  this  particular 
bw  is  also  in  force,  Aat  older  general  mortgages  have  the  pre- 
ference over  younger  special.    Handv.  d.  1.  peg.  533« 

(7)  L.  11.  C.  qui  pot  in  pign.  See  our  Anteek,  op.  Merula's 
Han.  van  Ph)ced.  2  D.  pag.  188. 

N  2 
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Preftsr-  6.  After  payment  of  the  preferent  claims,  if 

there  is  a  residue,  the  concurrent  or  simple  con- 
tract creditors  share  this  pro  rataS^^ 

Sect.  V. 
Sale  of  the       When  the  debt  secured  by  pledfi^e  or  mort- 

pledge,  or  ^ 

thing  gage  becomes  due,  the  creditor  is  not  at  liberty 
^^  to  sell  the  pledge  or  thing  mortgaged  without 
a  decree  of  the  court  or  judgment  to  this  effect,* 
for  which  purpose  he  must  produce  to  the  court 
an  act  of  willing  coiidemnation,  on  the  part  of  the 
debtor,  if  the  obligation  contains  this  clause,  or 
in  default  thereof,  sue  the  debtor  for  payment, 
and  conclude  that  on  default  thereof  the  mort- 
gaged property  may  be  declared  bound  and 
executable.^*^ 

When  this  decree  is  obtained,  then  execution 
is  levied  on  the  mortgaged  property,  with  all 
the  formalities  attendant  upon  a  judgment  in 
Judicio  ContradictorioS^^ 

With  respect  to  the  sale  of  things  given  in 
pledge,  such  as  life  rents,  annuities,  rent  charges, 

(1)  Voet,  ad  tit.  ff.  qui  pot.  in  pign.  n.  36. 

(2)  De  Groot,  Inlaid.  2  B.  48  D.  S.  41.  Voet,  aliique  D.  D. 
ad  tit  ff.  de  distr.  pign. 

(3)  See  my  Verhand.  over  de  Judic.  Pract.  2  D.  3  B.  6  Hoofdst 

*  For  the  principal  points  of  difference,  between  a  Dutch  and 
English  mortgage,  see  Appendix  to  the  Judgment  of  the  Court 
of  Demerara,  in  the  case  of  Odwin  and  Forbes— Letter  G.— Ap- 
pendix.— T. 
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&c.,  deposited  with  the  creditor  as  security;  Saieofthe 
among  which  are  also   included  government  Slh^^ 
securities/^^  a  judicial  decree  is  also  necessary/'^  ™|™j^ 
for  although  the  mortgagee  is  generally  accus- 
tomed to  insert  in  the  mortgage  deed,  a  covenant 
that  in  default  of  payment  he  shall  be  entitled 
to  sell^  which  covenant  is  lawful/^^  yet  it  is 
more  prudent  in  this  case,  previously .  to  pro- 
ceeding  to  a  sale,  to  obtain  the  authorization  of 
the  Court. 

Sect.  VI. 

The  right  of  pledge  or  mortgage  ceases,  How  the 

1st.  When  the  debt  which  founds  the  obliga-  plLige  or 
tion  is  discharged  by  payment,  novation  or  ac-  Stp^^^ 
cepting  another  security,  compensation  or  set 
off,  release  of  the  debt,  merger,  or  the  like.^*^ 

2d.  By  release  of  the  thing  mortgaged ;  the 
debt  then  remaining  only  as  a  concurrent  and 
simple  contract,  or  unprivileged  debt/*^ 

3d.  In  the  case  when  a  mortgager  sells  the 
thing  mortgaged,  with  the  consent  of  the  mort- 
gagee.^^^ 

4th.  When  the  thing  mortgaged  perishes/^^ 

(1)  V.  D.  Keessel,  Thes.  430. 

(2)  De  Groot,  d.  S.  41. 

(3)  L.  4.  ff.  de  pign.  act. 

(4)  Voet  d    tit  ff.  quib.  mod.  pign.  vel  hyp.  solv.  n.  2. 

(5)  Voet,  ad  d.  t  n.  5. 

(6)  Voet,  ad  d.  t.  n.  6  ct  7. 

(7)  Voet,  ad  d.  t  n.  14. 
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How  the         5th.  By  the  effluxion  of  time  when  limited  by 
pledge  or    the  mortgage  deed;^^^  and  lastly,  by  prescrip. 
lapu^    tion  of  80  or  40  years,  provided  no  interest  has 
been  paid  in  the  mean  time  to  rebut  the  pre- 
scription/*^ 

(1)  Voet,  add.t.  n.  10. 

(3)  De  Groot,  Inleid.  2  B.  48  D.  S.  44.    V.  D.  Keessel, 
TheB.443. 
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CHAPTER  XIIL 
On  the  Right  of  Possession. 

Sect.  I. 

Although  properly  and  accurately  speaking,  Right  of 
the  right  of  possession^  cannot  be  classed  as  a  P®"®**®*** 
fifth  sort  of  real  rights  /^^  yet,  possession  with 
regard  to  its  nfaf  tire  and  consequences,  is  too  im- 
portant not  to  require  a  separate  consideration. 

Possession  is  the  actual  retention  of  a  things 
with  the  purpose  of  keeping  it  for  oiJe*s  selfi* 
Both  these  parts  of  the  definition  are  necessary 
to  constitute  possession;  simple  possession  witb- 
otrt  this  object  is  insufficient ;  since,  for  example,* 
a  lessee,  or  afif  attorney,  or  agent,  or  a  deposi- 
tary, or  person  to  whom  any  thing  is  committeci 
in  charge,  cannot,  in  a  legal  sense,  be  said  to 
possess  the  thing  in  question/*^  Neither  does 
^  mere  object,  or  ^ign  to  possess  any  thnag 
without  actual  detention  thereof,  create  the  right 
of  possession/^^     Both  these  requisites  must 

(1)  See  above,  page<ll3. 

(2)  L.  2.  C.  de  pneaei*.  30  vel  40  ann.  L.  9.  ff.  de  reivind. 
L 1.  S.  20.  L.  3.'  &.  20.  ff*  de  ace),  vd  aim;  poss^  L.  16.  ff.  de 
per.  et  comln.  reivind.  l.- 1.  S.  22.  de.  ff.  de  vi  et  vi  arm. 

(3)  E.  31  S.  1.  ff.  de  acq.  Tel  am.  posft.  L.  10.  C.  de  acqi  vel 
reUposs. 
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Right  of     fail,  before  we  can  be  said  to  have  lost  posses- 

pOSBCSSioil.     ^.^^^^,j 

Sect.  II. 

Conse.  The  following  examples  may  be  given  of  the 

poft^onf  special  nature,  and  consequences  of  the  right  of 
possession. 

1st.  This  right  has  nothing  common  with 
that  of  property ,^*^  which  always  requires  a  law- 
ful title  for  its  acquisition,  which  is  not  neces- 
si^'y  for  possession.^^^  Possession  is  therefore  of 
two  kinds,  possession  bona  fide^  and  possession 
malajidcS^^ 

2d.  No  one  without  a  previous  judgment,  or 
decree,  may  be  dispossessed  ;^^^  and  even  were 
he  to  be  dispossessed,  on  the  ground  of  the  right 
of  property  in  another,  he  must  first  be  restored 
to  the  possession,  before  this  title  can  be  gone 
into.<«> 


(1)  L.  8.  L.  27.  ff.  de  acq.  vel  am.  poss.  L.  153.  in  fin.  ff.  de 
R^.  Jur. 

(2)  L.  12.  S.  1.  ff.  de  acq.  vel  am.  poss. 

(3)  L.  1 1.  C.  de  petit,  hered.  L.  25.  ff.  de  jure  fisci. 

(4)  De  Groot,  Inleid.  2  B.  2  D.  S.  9-11. 

(5)  De  Groot,  d.  1.  S.  6.     Regtsgel  Observ.  2  D.  Obs.  26. 

(6)  L.  35.  ff.  de  acq.  vel  am.  poss.  L.  3.  C.  de  interd.  S.  4* 
Inst.  eod.  L.  1.  S.  3.  ff.  uti  possid.     L.  3.  C.  quor.  bon. 

Under  this  head  belongs  also  the  well  known  rule,  Spoliatus 
ante  omnia  est  restituendus. 
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Sect.  III. 


Under  the  head  of  possession,  there  are  dit  f****J^ 
ferent  remedies  or  modes  of  proceeding,  ac*  ;[]^^^^f^ 
cording  to  our  practice. 

1.  The  proceeding  to  obtain  possession  is 
termed  a  mandament,  or  writ  of  immission^ 
{mandament  van  immissie,)  which  is  scarcely  ever 
used  but  in  the  case  when  one  co-heir  is  ousted 
of  his  possession  by  another /^^ 

2.  The  proceeding  to  retain  quiet  possession 
against  all  those  who  seek  to  disturb  us  therein. 
This  is  termed  a  mandament  van  maintenueS^^  To 
found  this  writ,  a  possession  obtained  neither 
secretly,  nor  by  force,  nor  on  condition  of  quit- 
ting on  first  notice,  is  necessary  on  the  part  of 
the  applicant.^'^ 

S.  To  recover  possession  when  lost  by  the 
mandament  van  compMnteS^^  For  this  remedy  a 
quiet  and  undisturbed  possession  of  more  than  a 
year  and  a  day  is  required ;  and  further,  that  we 
have  been  dispossessed  within  a  year  before  the 
application.^*^    With  respect  to  those  who  have 

(1)  See  my  Verhand,  over  de  Judic  Pract  2.  B.  20.  Hoofdst. 
S.  1.  Keuren  van  Leijden»  Art  185. 

(2)  Verhand  over  de  Judic.  Pract  d.  1.  S.  2.  4. 

(3)  Voety  ad  tit  fF.  uti.  possid.  n.  2. 

(4)  Verh.  over  de  Judic.  Pract  2.  B.  21.  Hoofdst 

(5)  Inst  Hof.  Art  39.    Inst  H.  R.  Art  195.    Bort,  Tract. 
van  Complainte,  tit  5.  n.  36.  et  38.  et  tit  6.  n.  7. 
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Proceed-  been  dispossessed  by  force,  a  remedy  is  given  by 
FM^^to  *^®  canon  law/*^  adopted  in  our  practice,  termed 
a  mandament  van  spoUeS^^ 

(1)  Cap.  SoBpe  condDgit  18.  X.  de  resti  spoliaU  et  Csui. 
ledintegranday  3.  et  4.    Caus.  3.  qusest.  1  • 

(2)  Verhandy  over  de  Jodie.  Pract  2.  B.  22.  Hoofdst.  Lej^r, 
Bfedit  ad  £  Tom.  7.  Spec.  504—506.  F.  C.  Fleck.  Com- 
ment, de  interdicto  unde  vi,  et  rcmedio  Spolii,  (Lips.  1797.) 
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CHAPTER  XIV. 

On  Obligations  and  the  personal  Rights  arising 

therefrom  in  General. 

Sect.  L 

Having  hitherto  treated  of  real  rights,  or  General 
rights  in  a  thing,  we  shall  now  proceed  to  personal  oUiga- 
rights,  or  rights  to  a  thing,  whereby  not  the  ^^ 
thing  itself,  but  the  person  with  whom  we  have 
contracted  is  bound  to  us,  either  to  give  us 
something  or  to  do  something. 

When  on  this  head  we  speak  of  obligations, 
we  are  to  be  understood  as  speaking  of  that 
kind  of  right  which  entitles  us  to  compel  by  law 
the  other  party  to  the  fulfilment  of  the  obliga- 
tion, since  imperfect  obligations,  such  as  those 
of  love,  gratitude,  and  the  like,  belong  to  morals 
aod  ethics,  and  are  not  within  the  province  of 
municipal  law.^*^ 

Of  the  essence  of  a  perfect  obligation  is, 

1.  Thaft  it  have  a  lawful  cause  or  origin. 

2.  That  the  contracting  parties  are  capable  of 
binding  themselves. 

3.  That  the  thing  contracted  for  be  capable 
of  being  made  the  subject  of  an  obligation. 

(I)  Pestel,  Fundam.  Jurispr.  Natur.  S.  288.  seqq. 
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Contracts. 


When  not 
valid. 


Sect.  II. 

The  most  general  cause  of  obligation  is  con- 
tracts^ that  is  an  agreement  whereby  both  parties, 
or  only  one  of  them  covenants  and  binds  himself 
to  another,  either  to  give  him  something,  or  to 
do  or  refrain  from  some  particular  act.^^^ 

All  contracts  derive  their  validity  from  the 
mutual  and  free  consent  of  the  contracting 
parties: 

Consequentiy,  contracts  are  invalid  and  not 
binding, 

1 .  When  the  parties  are  in  error^*^  with  respect 
to  the  object  of  the  agreement,  as  when  one 
thinks  he  is  giving  the  thing  as  a  loan,  the  other 
that  he  is  taking  it  as  a  gift,^'^  or  in  a  substantial 
and  not  in  an  accidental  quality  of  the  thing,  as 
when  one  thinks  he  is  purchasing  silver  and  the 
article  proves  to  be  plated  ;^*^  or  in  the  person 
with  whom  we  contract  as  when  we  take  him 
for  another  person  .^*^ 

2.  When  the  consent  of  one  of  the  parties 
has  been  extorted  by  undue  violence  or  fear,^^^ 

(1)  Pothier,  van  Contr.  et  Verbint.  1.  D.  pag.  7. 

(2)  L.  116.  S.  2.  ff.  de  Reg.  Jur.  L.  57.  ff.  de  obi.  ct  act. 

(3)  L.  9.  ff.  de  contr.  empt 

(4)  L.  14.  L.  41.  S.  1.  ff.  de  Contr.  empt.  J.  Averanius,  In- 
terpr.  Jnr.  Lib.  1.  Cap.  19. 

(5)  Pothier,  Van  Contr.  et  Verbint.  1.  D.  pag.  29. 

(6)  T.  t.  ff.  quod.  met.  cans.  De  Groot,  Inl.  3.  B.  48.  D. 
S.  6. 
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provided  this  violence  be  of  such  a  nature  as  to  when  net 

valid. 

be  capable  of  acting  upon  a  roan  of  fair  cou-^ 
rage/^^  in  the  deterroining  of  which  the  judge 
must  be  guided  by  the  circumstances ;  for  ex^ 
ample,  a  degree  of  fear  which  cannot  be  sup- 
posed sufficient  to  have  disturbed  or  influenced 
the  mind  of  a  man  of  full  age,  or  of  a  military 
person,  may,  however,  have  been  quite  sufficient 
to  have  acted  upon  a  female  or  an  old  man/^^ 

3.  When  one  of  the  parties  has  been  drawn 
into  the  contract  by  deceit  on  the  part  of  the 
other/*^  This  principle,  however,  is  not  ex- 
tended to  cases  of  trifling  damage  or  prejudice 
occasioned  by  the  fraud  or  misrepresentationa 
of  one  of  the  parties,  and  which  may  be  easily 
repaired  by  an  action  for  damages.  That  only 
which  is  a  manifest  violation  of  good  faith,  is^ 
held  by  the  judge  to  be  such  a  fraud  as  wil( 
justify  the  rescinding  of  the  contract  itself;  for 
example,  all  fraudulent  or  knavish  dealings  of 
the  one  party  to  induce  the  other  to  contract 
with  him,  and  without  which  he  would  not  have 
entered  into  the  agreement.^*^ 

4.  When  the  price  we  have  agreed  to  pay  for 

(1)  L.  6.    L.  7.  ff.  d.  t 

(2)  Voet,  ad  d.  t  jBP.  n.  11.    Leyser,  Medit.  adf.  Tom.  7. 
Spec  517.    Medit  1.3. 

(3)  T.  t.  ff.  de  doL  mal.     De  Groot,  Inleid,  3.  B.  48.  D. 
S.7. 

(4)  Pothier,  Van  Contract,  et  Verbint,  1.  D.  pag..43.  el  44. 
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When  not  a  thing  enormously  exceeds  its  real  value :  this 

^  is  fixed  at  half  the  value  of  the  highest  price  the 

thing   in  contract  was    really   worth    at   the 

time.<^^ 

Besides  the  invalidity  of  amtracts  on  the  ground 
of  the  want  of  free  and  mutual  consent,  they  are 
also  void  when  they  are  made  without  a  con- 
nderation,  or  for  a  false  consideration,  or  for  a 
consideration  which  is  repugnant  to  justice, 
good  &ith^  or  good  morals.^*' 

Sect*  III. 


selTet. 


What  peiw      It  is  essential  to  all  aizreements  that  the  par- 
ions  are  '    Ti         1 
capable  of  ties  Contracting  are  capable  and  entitled  in  law 

them!^  to  bind  themselves.  Therefore  neither  children, 
idiots,  nor  lunatics,  so  long  as  they  remain  such, 
are  capable  of  contracting,  except  by  the  inter- 
position of  their  guardians  and  curators/^^ 

Those  also  who  are  in  such  a  state  of  drunk- 
enness as  to  have  entirely  lost  the  use  of  their 
reason,  are  incapable  for  the  time.^^^ 

Married  women  also  are  incapable  of  con- 
tracting or  binding  themselves  to  others  without 
the  consent  and  assistance  of  their  husbands/^^ 

(I)  L.  2.  C.  de  rescind,  vend.  De  Grooty  Inleid,  3.  B. 
52.  D. 

(3)  T.  t.  if.  de  cond.  cans,  dat  cans.  non.  sec— *de  cond. 
ob  turp.  vel  inj.  cans.— de  cond.  indeb.—- de  cond.  sine  causw 

(3)  See  above,  pages  105,  106, 109,  smd  1 10. 

(4)  De  Groot,  Inleid,  3.  B.  14.  D.  S.  5. 

(5)  See  above,  page  84. 
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Prodigals  also  are  incapable  to  contract  so  soon  wbat  peiw 
as  the  administration  of  their  property  is  taken  ^^Mtok 
from  them  by  the  appointment  of  curators/*^        Sot^ 
It  ii  also  a  fundamental  rule  of  law  on  this  ^^^ 
head,  that  only  that  which  one  of  the  contracting 
parties  has  covenanted /or  himself  ^  and  on  the 
other  hand,  only  that  which  the  other  party  has 
promised  for  himself  or  on  his  part,  can  be  the 
subject  of  a  coutract/^^  since  to  covenant  or  un« 
dertake  Jbr  a  fhird  person  is  of  no  effect  except 
this  third  person  confirms  it  by  his  consent» 
and  acquires  some  right  thereby /^^    This,  how- 
fver»  is  not  to  be  extended  so  far  as  to  prevent 
py  stipulating  that,  in  place  of  paying  the 
mooey  to  me,  it  should  be  paid  to  a  third 
person  ;f^^   or  to  (Stipulate  that  any  paprticulai^ 

(1)  See  above,  p^ge  110* 

(2)  &  19.  Inst  d^  iauL  stipuL  L.  73.  S.  ult.  £  de  Reg, 
Jor.  L.  83.  ff.  de  verb*  obL  Pothier»  Tan  Contract,  et  Verbint, 
1.  D.  pag.  68.  et  seqq. 

(3)  De  Groot,  Inleid,  3.  B.  3.  D.  S.  38.  We  see  no  reason 
to  deviate  from  this  rale  of  De  Groot  with  regard  to  otur  modem 
law.  It  is  certainly  trae  that  Groenewegen,  ad  S.  19.  Inst 
de  innt  stipnL  et  Voet,  ad  tit  £  de  verb,  oblig.  n.  3.  lay  down 
the  doctrine  that  according  to  our  sense  of  moral  obligations,  ^ 
person  can  as  well  promise  and  contract  for  another  as  for  him- 
self; but  according  to  the  analogy  of  our  law,  neither  customs 
nor  degrees  can  authorixe  in  this  respect  the  proposed  abroga- 
tion of  the  Roman  Law. 

(4)  This  is  termed  in  law,  adjeeivis  solutionis  gratia. 
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Whatperw  act  shall  be  done  for  a  third  person  when  I 
^^^Sie  of  myself  also  have  a  direct  interest  in  it  j^^^  or  to 
Sem"^  stipulate,  or  engage,  so  as  to  bind  our  heirs,^*^  or 
■«iv«-  others  taking  under  us  ;^*^  or,  lastly,  to  contract 
by  means  of  a  third  person  as  by  an  attorney /^^ 


Roles  of 
Interpre- 
tation of 
contracts. 


Sect.  IV. 

In  the  interpretation  of  contracts,  the  fol- 
lowing rules  are  to  be  observed : 

!•  In  the  agreement,  we  must  follow  the 
general  will  and  intention  of  the  parties  in  pre- 
ference to  the  literal  sense  of  the  words.^^^ 

2.  When  a  clause  or  covenant  is  capable  of 
being  taken  in  two  senses,  it  must  be  construed 
in  that  sense  which  will  render  it  operative 
rather  than  that  which  would  render  it  of  no 
effect.<«> 

3.  When,  in  like  manner,  the  words  of  a 
contract  may  be  taken  in  two  ways,  they  must 
be  construed  in  that  way  which  is  most  agreeable 
to  the  nature  of  the  contract/'^^ 

4.  That  which  is  ambiguous  in  a  contract  is 


(1)  L.  38.  S.  20.  21.  et  22.  ff.  de  verb.  obi. 

(2)  L.  10.  ff.  de  pact,  dot    L.  38.  S.  14.  ff.  de  verb.  obi. 

(3)  L.  17.  S.  5.  ff.de  pact 

(4)  Pothier,  van  Contr.  et  Verbinten,  1 .  D.  pag.  91.  et  98. 

(5)  L.  219.  ff.  de  verb.  sign. 

(6)  L.  80.  ff.  de  verb,  oblig. 

(7)  L.  4.  pr.  ff.  de  nsur. 


contracts.- 
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to  be  interpreted  by  the  usage  of  the  place  Ruietof 
where  it  is  made.*^^^  tation  of 

5.  Custom  or  usage  is  of  such  authority  in  the 
interpretation  of  contracts,  that  the  usual  cove* 
nants  in  a  contract  are  understood  to  be  com- 
prehended in  it,  although  not  expressly  men- 
tioned.-f^*^ 

6.  One  covenant  in  a  contract  may  be  ex- 
plained by  others  in  the  same  contract,  whether 
tbey  follow  or  precede  it/*^ 

7.  In  cases  of  doubt,  the  words  of  the  cove- 
nant must  be  taken  most  strongly  against  the 
obligee,  and  in  favor  of  the  obligor/*^ 

8.  However  general  the  expressions  in  a  con- 
tract may  be,  they  are  restricted,  in  interpre- 
tation, to  those  matters  only  which  the  parties 
appear  to  have  contemplated  as  their  objects  in 
contracting,  and  are  not  extended  to  others  of 
which  they  do  not  appear  to  have  thought/*^ 

(1)  L.  34.  ff.  de  Reg.  Jur. 

(2)  L.  18.  L.  19.  C.  de  loc.  et  cond. 

(3)  L.  126.  ff.  de  verb.  sign. 

(4)  L.  38.  S.  18.  L.  99.  ff.  de  verb.  obi. 

(5)  L.  9.  S.  ult.  ff.  de  transact. 

*  Or  where  the  subject  matter,  if  real,  is  situate ;  thus  a 
coTenant  to  cultivate  a  farm  in  a  husband -like  manner,  must  be 
interpreted  by  the  custom  of  the  district,  for  what  would  be  good 
husbandry  in  Lincolnshire,  may  not  be  good  husbandry  in 
^Tonshire.— T. 

t  Vide  eiiam  Voet,  ad  ff.  L,  21.  tit.  2.  n.  2R.— T. 

o 
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Rules  of 
Interpre- 
tation of 
contracts. 


Further 
causes  of 
obliga- 
tions. 


Subject  of 
obliga- 
tions. 


9.  Under  a  universal  term  are  comprehended 
all  the  species  included  under  it>  even  those 
with  which  the  parties  themselves  may  appear 
to  b^  unacquainted.^^^ 

Sect.  V. 

Besides  contracts,  there  are  also  other  causes 
of  obligation,  namely,  ^t^^i  contracts,  crimes,  and 
quasi  crimes,  which  we  shall  explain  hereafter. 
There  are  also  obligations  which  take  their  rise 
not  from  any  contract,  or  quasi  contract,  or 
crime,  or  qtuisi  crime,  but  solely  from  the 
natural  principles  of  law  and  equity.  Of  this 
nature  is  the  obligation  of  children,  when  in 
competent  circumstances,  to  maintain  their 
indigent  parents ;  of  a  married  woman  who 
has  borrowed  money  without  the  knowledge  of 
her  husband,  to  return  this  money  if  she  has 
profited  thereby .^^^ 

Sect.  VI. 

The  subject  of  an  obligation  may  be  either  a 
particular  and  special  thing,  which  the  obligor 
is  bound  to  give,  or  a  particular  act,  which  he  is 
bound  to  do,  or  refrain  from  doing. 

Every  thing  which  is  an  object  of  commerce, 

(1)  L.  29.  C.  de  transact. 

(2)  See  on  this  the  celebrated  text  of  the  Roman  Law,  Con^ 
diciiones  ex  lege,  euiumes  in  factum,  Sfc.  Westenberg.  de  caus. 
oblig.  Dis.  3,  4,  et  5.  Pothier  van  Contr.  et  Verbint.  1  D. 
pag.l33.et  134. 
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may  also  form  the  subject  of  an  obligation,  Subject  of 
whether  the  thing  be  specially  defined  or  not :  SonT 
for  example,  when  any  one  binds  himself  to  give 
me  a  horse  without  stating  which  horse,  unless 
the  uncertainty  be  of  such  a  nature  as  to  render 
the  obligation  void/*^  The  same  with  respect 
to  thipgs,  of  which  the  quantity  is  actually  de- 
fined, and  of  those  of  which  the  quantity  cannot 
at  the  time  be  defined ;  as  the  promise  of  gua- 
rantee or  indemnity  from  damages.  So  also  of 
things  which  are  already  in  being,  or  esse^  and 
of  those  which  are  infuturoj  as  for  instance,  the 
sale  of  the  wine  to  be  made  the  next  vintage. 
The  same  may  be  also  said  of  the  contract  for 
Aingd,  which  belong  to  the  obligor,  or  to  a  third 
person/^^  In  the  latter  case  he  is  bound  to  pur- 
chase it  from  the  owner,  in  order  to  fulfil  his 
contract,  or  in  case  of  the  refusal  of  the  owner 
to  sell  it,  to  satisfy  the  other  party  in  damages 
arising  from  the  non-performance  of  this  con 
tracU')* 

In  order  that  a  particular  act  may  be  the 
subject  of  a  contract,  it  is  necessary  that  it  be 
possible/*^ 

(1)  L.  94.  ff.  de  verb,  oblig. 

(2)  L.  28.  if.  de  contr.  empt. 

(3)  L.  30.  S.  1.  ff.  de  act.  empt. 

(4)  L  85.  ff.  de  Reg.  Jur. 

*  See  Lord  Thurlow'a  Judg.  in  Bro.  C.  C.  — T. 

o2 
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Subject  of  Under  the  head  of  acts  considered  as  impos- 
SonfT"  sible,  are  those  which  are  contrary  to  law  or 
good  morals/*^  The  act  also  to  which  the  party 
binds  himself,  must  be  something  precise  and 
definite ;  thus  an  engagement  to  build  a  house 
without  saying  where,  is  good  for  nothing.^^^ 
The  act  also  must  be  of  that  nature,  that  the 
party  in  whose  behalf  it  is  stipulated,  shall  have 
an  interest  in  its  being  done,  or  not  done,  and 
it  is  further  necessary  that  this  interest  should 
be  capable  of  being  clearly  valued  in  damages/'^ 

Sect.  VIL 
Conie-  He  who  contracts  to  give  any  thing,  is  bound 

quences  of  _,  0.^0 

oUiga-  to  deliver  it  at  a  proper  time  and  place,  to  the 
other  party,  or  to  any  one  empowered  by  him 
to  receive  it/*^  If  that  which  is  to  be  given  con- 
sists in  a  certain  definite  thing,  the  party  bound 
must  take  good  care  of  it,  till  the  time  of  pay- 
ment or  delivery,  and  in  case  of  want  of  due 
care,  or  if,  purposely  or  through  neglect,  the 
thing  perishes,  or  is  lost  or  spoiled,  he  is  bound 
to  the  other  party  in  damages  and  interest  ;^*^ 
but  this  is  not  the  case,  when  it  is  the  conse- 
quence of  unforeseen  accident,   or  irresistible 

(1)  L.  15.  fF.  de  cond.  instit. 

(2)  L.  2.  S.  5,  ff.  de  eo,  quod  cert,  loc 

(3)  Pothier,  van  Contr.  et  Verb.  1.  D.  pag.  149. 

(4)  T.  ff.  de  soluU   *~^ . 

(5)  h.  5.  S.  2.  ff.  commod.    L.  23.  ff.  de  Reg.  Jur. 


tionf. 
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force/^^    The  party  is  also  liable  in  damages  Comc- 
when  he  does  not  deliver  the  thing  at  the  proper  obilgft!" 
time  and  manner/*^  ^^^' 

He  is  also  liable  for  the  fruits  and  interest, 
frcMD  the  day  that  he  by  due  notice  has  been 
placed  in  a  state  of  default  .^^^ 

The  consequence  of  an  obligation  by  which 
any  one  binds  himself  to  do  any  thing,  consists 
in  this,  that  he  must  do  the  act  stipulated  for, 
and  on  failure,  is  liable  in  damages  and  interest, 
to  the  person  in  whose  behalf  he  has  bound 
himself/*^ 

If  the  obligation  consists  in  refraining  from 
some  particular  act,  and  he  does  this,  he  is 
liable  in  damages  and  interest,  arising  from  the 
prejudice  caused  by  this  act  to  the  party,  in 
whose  behalf  he  was  bound  not  to  do  it/^^ 

On  the  side  of  the  creditor  or  obligee,  the 
consequence  of  the  obligation  is,  that  he  has  the 
right  to  demand  from  the  debtor,  or  his  heirs, 
payment  or  satisfaction  of  that  which  he  has 
bound  himself  to  give/^^ 

(1)  L.  11.  S.  5.  ff.  de  minor.  L.  52.  S.  3.  ff.  pro.  soc. 
L.  28.  C.  de  loc.  cond. 

(2)  L.  1.  pr.  ff.  de  act  empt 

(3)  !•  32.  S.  2.  L.  38.  S.  8.  et  seqq.  ff.  de  usur.  L.  5. 
C.  de  act.  empt. 

(4)  L.  13.  ff.  de  re  judic. 

(5)  L.  121.  ff.de  Reg.  Jur. 

(6)  L  3.  ff.  de  oblig.  et  act. 
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Conse-  This  right  is  enforced  either  by  the  usual 

obHgST  ^^  mode  of  citation,  or  by  summary  execution,  when 
**o"«-         the  obligation  contains  the  clause  of  willing  con- 
demnation.*^^^ 

If  the  obligation  consists  in  the  doing  some 
particular  act,  then  the  obligee  may  sue  the 
obligor,  for  the  performance  of  this  act  ;^*^  or 
compensation  in  damages  and  interest.^f 

By  damages  and  ifUerest,  is  understood  the  loss 
which  any  one  has  sustained,  and  the  profit 
which  he  might  have  made.^^^  The  assessment 
however  of  these  damages,  is  subject  to  some 
limitation,  so  as  to  prevent  its  being  excessive^ 
or  exceeding  the  double  value  of  the  thing  taken 
according  to  its  intrinsic  worth. ^^^ 

(1)  Pothier,  van  Contr.  et  Verbint  1.  D.  p^.  163 — 165. 

(2)  This  is  the  common  opinion,  and  most  received  in  prac- 
tice ;  though  on  the  other  hand  the  rule,  '<  Nemo  potest  precise 
cogi  adfadum^^^  should  seem  in  our  opinion  more  according  to 
law.    See  Pothier,  d.  1.  pag.  166.  and  our  notes  there. 

(3)  L.  13.  ff.  rat.  rem  hab.    Pothier,  d.  L  pag.  168 — 189. 

(4)  L.  un.  C.  de  sent  quae  pro  eo  quod  int.  This  law  is  also 
adopted  in  our  practice.  Groenewegen,  de  L.  L.  abrog.  ad.  d. 
L.  un.  pag.  674.  Voet,  ad  tit.  flf.  de  verb,  oblig.  n.  10.  Byn- 
kershoek,  Qusest.  Jur.  Priv.  Lib.  2.  Cap.  14.  pag.  327. 

*  Equal  to  confessing  a  judgment  in  the  English  Law.— T. 

t  But  the  justice  of  sometimes  compelling  a  Specific  Perform^ 
ance  is  so  apparent,  that  it  has  become  a  branch  of  the  Equity 
Jurisdiction  in  England,  as  no  jury  could  ever  satis&ctorily 
assess  the  Pretium  affectionis. 
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Sect.  VIII. 

Obligations  are,  according  to  their  different  Different 
natures  and  subjects,  differently  divided.  obiiga. 

Rrst,  into  natural  obligations^  which  are  only 
binding  in  conscience : — Into  civil  obligations^ 
which  give  a  right  of  action : — Into  pure  or  simple^ 
which  are  free  from  any  condition  or  limita- 
tion : — Conditional^  which  are  subject  to  some 
condition  or  limitation  of  time  or  place :  Obli- 
gations to  give  some  thing,  or  to  do  something.^^^ 
Again,  into  liquid  and  illiquid^  according  as  it 
appears  from  the  contract  itself  or  not,  what 
thing  is  due,  or  of  what  nature,  or  how  much  :^*^ 
Into  limited  and  unlimited:  into  single  and  alter- 
native  ;  that  is,  when  the  party  has  contracted  to 
do  several  different  things,  but  so  that  the  per- 
formance of  one  is  a  satisfaction  of  tJie  rest. — 
Into  obligations  in  solidum,  wherein  each  of  the 
obligors  is  bound  in  the  whole ;  and  into  obli- 
gations non  in  solidum,  wherein  each  is  only 
bound  for  his  share,  or  pro  rata  : — Into  divisible 
and  indivisible : — Into  principal  and  accessary  ;  for 
instance,  as  bail  or  security : — Into  primitive  and 
Kcondary;  for  example,  to  pay  the  penalty  sti- 
pulated in  case  of  default: — Into  obligations 
with,  or  without  pledge  or  mortgage ;  with,  or 
without  jore/Srence,  &c. 

(1)  L.  2.  pr.  fif.  de  verb,  oblig. 
|2)  L.  74.  S.  1.     L.  75.  ff.  d.  I. 
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Sect.  IX. 

Remarki         The  abovc]  divisions  require,  yet,  some  special 
different     remarks  to  illustrate  them.    We  must  therefore 

kinds  of  i 

obiiga-       observe : 

^^^  1.  Although  natural  obligations  give  no  right 

of  action,  yet  they  are  so  far  of  force  that  when 
the  party  under  this  obligation  has  made  a 
voluntary  payment,  he  cannot  recover  it  back 
by  any  action/*^ 

2.  Obligations  are  frequently  made  subject 
to  some  condition  or  proviso  that  is  to  depend  on 
the  contingency  of  some  future  event,^*^  which 
is  uncertain  whether  it  will  happen  or  not ;  pro- 
vided, however,  that  it  be  possible,  lawful,  and 
not  contra  bonos  morcsy^^^  or  irreconcileable  with 
the  nature  of  the  transaction.^*^  Such  obliga- 
tions, however,  are  held  as  fulfilled  when  the 
event  takes  place,  though  it  should  happen  afler 
the  death  of  the  person  in  whose  behalf  the 
obligation  has  been  entered  into.^*^  When  the 
condition  is  fixed  for  a  limited  time,  within 
which  it  must  be  fulfilled,  it  is  necessary  that  the 

(1)  L.  13.     L.  64.  ff.  de  cond.  indeb. 

(2)  L.  100.  ff.  de  verb,  oblig.  L.  37.  L.  38.  L.  39.  ff*. 
de  reb.  cred. 

(3)  L.  1.  S.  11.  L.  31.  ff'.  de  obi.  et  act.  L.  7.  ff.  de  verb, 
obi. 

(4)  L.  108.  S.  I.  ff.  de  verb,  oblig. 

(5)  S.  5.  Inst  de  verb,  oblig.  Herein  obligations  differ 
from  legacies.    L.  59.  ff.  cond.  et  dem. 
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event  take  place  within  the  time  limited,  other-  Remarks 
wise  it  is  held  to  have  failed,  and  the  obligation  dlffmnt 
becomes  void. — When  the  condition  is  negative^  ^^^^ 
that  isy  provided  such  an  event  shall  not  take  ^^ 
place,  it  is  not  held  as  fulfilled  until  it  is  become 
certain  that  this  cannot  happen,  or  when  the 
time  limited  by  the  obligation  is  passed  without 
this  event  having  taken  place.    The  condition 
is  held  as  fulfilled  when  the  party  interested  in 
the  event  of  its  not  happening,  is  himself  and 
purposely  the  cause  of  its  not  taking  place.^^^ 

When  an  obligation  is  dependant  on  several 
conditions,  it  is  necessary  that  all  be  fulfiUed.^'^ 

3.  An  obligation  may  be  entered  into  either 
with  the  addition  of  the  time  of  payment,  or 
without  it.  When  this  is  not  inserted,  the  cre- 
ditor may  immediately  demand  payment ;  but 
when  the  time  is  fixed,  he  cannot  make  any 
demand  till  after  it  is  expired.^^^  The  limita- 
tion of  the  time  of  payment  differs  from  a  con. 
dition  in  this,  that  the  condition  suspends  the 
obligation  which  arises  out  of  the  contract :  the 
limitation  of  the  time  of  payment,  on  the  con- 
trary, does  not  suspend  the  obligation,  but  only 
the  time  of  exacting  the  fulfilment.^^^ 

(1)  L.  85.  S.  7.  ff.  de  verb,  oblig.     L.  81.  S.  1.  ff.  de  cond. 
H  dem.     L.  39.  ff.  de  Reg.  JiiV. 

(2)  L.  129.  ff.  de  verb,  oblig. 

(3)  S.  2.  Inst    L.  41.  S.  1.  et  2.  ff.  de  verb,  oblig. 

(4)  L.  16.  S.  1.  ff.  de  compens. 
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Remarks         As  the  fixing  the  time  of  payment  is  sup- 

alffemt     posed  to  be  added  in  favour  of  the  debtor,  he 

^{JJ**  ^^     is  at  liberty  to  pay  before  the  expiration  of  this 

tiont.         time^  and  the  creditor  is  bound  to  accept  the 

payment,  if  the  debtor  insist  on  it,*  provided  it 

does  not  appear  from  the  circumstances  that 

this  fixing  of  the  time  of  payment  was  meant  as 

well  for  the  benefit  of  the  creditor   as    the 

debtor/*> 

As  the  limitation  of  the  time  of  payment  is 

founded  on  the  confidence  in  the  solvency  of 

.    the  debtor,  it  loses  its  force  when  the  debtor 

becomes  bankrupt,  or  the  property  pledged  for 

security  is  sold  by  execution/*^ 

4*  When  the  agreement  fixes  a  certain  place 
for  payment  to  be  made,  neither  the  creditor  nor 
debtor  can  compel  the  other  to  pay  or  receive 
at  any  other  place.^^^ 

5.  When  the  obligation  contains  an  engage- 
ment not  yet  liquidated^  no  execution  can  be 
had  on  it  till  it  has  been  liquidated  and  deter- 
mined, either  by  mutual  agreement  or  judicial 
decree,  as   when  a  party   has  by  agreement 

(1)  L.  70.  ff,  de  solut    L.  17.  ff.  de  Reg.  Jur. 

(2)  Pothier,  van.  Contr.  et  Verbint.  1.  D.  pag.  240.  et  241. 

(3)  Voet,  ad  tit.  ff.  de  eo  quod  cert.  loc. 


*  For  ezample»  in  the*  case  of  Bills  of  Exchange,  where  the 
receiving  the  money  at  the  stipulated  time  and  place  are  of  the 
essence  of  the  contract— T. 


BOOK    I.  SOS 

bound  himself  to  make  good  all  the  damages  Remarict 
and  interest  in  any  particular  case,  these  must  aSrerant 
first  be  assessed  and  ascertained  by  previous  ^jj^f^ 
taxation,  and  brought  to  a  liquidated  sum.         ^^om. 

6.  In  alternative  obligations,  the  debtor  or 
obligor  has  the  choice  what  to  pay,  or  which 
condition  to  fulfil,^^^  provided  the  contract  does 
not  give  this  choice  to  the  creditor  or  obligee. 
The  debtor,  therefore,  may  choose  which  he 
wiU  give  of  the  things  promised,  but  he  cannot 
satisfy  the  condition  by  pa}dng  part  in  one  and 
part  in  another^  no  more  than  the  creditor,  when 
the  choice  is  in  him,  can  demand  to  be  paid  in 
like  manner.^*^ 

7*  In  general,  when  any  one  enters  into  an 
obligation  for  one  and  the  same  thing  to  dif- 
ferent persons,  or  on  the  contrary,  when 
difierent  persons  are  jointly  bound  to  another, 
each  is  only  liable  or  entitled  pro  rata  as  debtor 
or  creditor  of  the  thing. 

However,  an  obligation  may  be  entered  into, 
by  which  each  party  may  be  bound  or  entitled 
in  solidum,  when  this  is  the  object  of  the  several 
parties,  provided  however  that  payment  made 
to  or  by  one  of  the  parties,  frees  all  the  others. 
This  is  entitled  an  obligation  in  solidum  ,^^^  and, 
according  to  the  general  rule^  has  no  place,  but 

(1)  L.  25.  ff.  de  contr.  empt 

(2)  L  8.  S.  l.ff.  del^at  1. 

(3)  T.  t.  ft",  de  duob.  reis  const. 
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Pemarkf  when  expressly  stipulated/*^  except  in  some  few 
different  cases,  as  when  the  partners  of  any  firm  enter 
obiiga^  into  any  contract  on  account  of  their  trade  ;^*^  or 
tions.  when  several  persons  are  charged  with  one  and 
the  same  guardianship/'^  or  when  several  per- 
sons have  conspired  together,  and  are  equally 
principals  in  the  commission  of  some  crime,  and 
are  thus  equally  liable  in  damages/^^  or  have 
contracted  together  a  debt  in  solidum,  and  are 
each  liable  for  the  whole  with  respect  to  the 
creditor,  though  among  themselves  the  debt  is 
divisible :  thus  with  respect  to  the  creditor, 
they  have  not^*^  the  beneficium  divisionis,  or  right 
to  split  the  demand  ;  yet  with  respect  to  each 
other,  when  one  has  paid  the  whole,  he  is 
entitled  to  demand  from  the  creditor  a  cession 
of  his  right  of  action  against  the  other  co-debtors, 
which  he  cannot  refuse ;  and  in  case  he  should 
be  unable  to  give  this  cession  of  action,  he 
would  lose  his  right  of  suing  in  solidum  any  of 
the  parties  to  the  obligation/^^ 

In  case  one  of  the  debtors  in  solidum  has  paid 
the  debt   without  taking  a  cession   of  action 

1)  L.9.  pr.ff.  d.  t 

2)  V.  D.  KeesseL  Thes-  702.  703.  et  704. 

3)  Voet,  ad  tit.  ff.  de  magistr.  conven.  n.  6. 

4)  L.   11.  S.  2.  ff.  ad.  Leg.  Aquil.    De  Groot,  Inl.  3.  B. 
34.  D.  S.  6. 

5)  Neostadius,  Dec.  Cur.  HolL  49.     V.  D.  Bei^.  Ncderl. 
Adv.  Boek.  3.  D.  Cova.  235.    Bell.  Jurid.  Cas.  24. 

(6)  L.  47.  fi  loc.  cond. 
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against  the  co-obligors,  he  cannot  afterwards  Remarks 
obtain  it  from  the  creditor,  since  by  payment  difiereot 
the  whole  of  the  original  debt  and  right  of  ^^^^ 
action  thereon  is  extinguished  ;^*^  but  he  is  not,  **®"** 
however,  barred  from  recovering  in  his  own 
name  from  each  of  his  co-sureties  their  portion 
of  the  debt,  as  they  are  considered  as  co-debtors 
or  partners  with  him  who  has  paid  the  whole,  or 
by  their  co-obligation   in  solidum  as  his  gua- 
rantees.^*^ 

8.  When  an  obligation  is  divisible  each  heir 
of  the  debtor  is  not  further  answerable  than 
pro  rata  for  the  portion  in  respect  to  which  he  is 
heir  ;^*^  and  each  of  them  may  satisfy  his  share  of 
the  obligation  by  pa}dng  to  this  amount ;  but  if 
the  obligation  is  indivisible^  then  each  of  the  co- 
obligors  is  liable  in  the  whole,  although  he  has 
uot  bound  himself  1/2  soliduniy^*^  and  each  of  the 
heirs  of  the  obligee  is  entitled  to  demand  the 
thing  entire^*^  from  the  debtor  ;  as  on  the  other 
hand  it  may  be  demanded  also  from  each  of  his 
heirs  respectively/^^ 

(1)  L.  76.  fiP.  de  solut. 

(2)  Pothier,  van  Contr.  et  Verbinfen.  1.  D.  pag.  297—302. 

(3)  L.  2.  C.  de  hered.  act. 

(4)  L.  192.  ff.  de  Reg.  Jur. 

(5)  L.  2.  S.  2.  ff.  de  verb,  oblig. 

(6)  L.  11.  S.  23.  ff.  de  legat.  3.  L.  2.  S.  5.  ff.  de  verb. 
oblig.  The  subject  of  the .  divisibility  and  indivisibility  of 
contracts  is  expressly  treated  of  by  Pothier  on  Contracts  and 
Oblig,!  Vol.  pag.  312—371. 
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Kemarki         9*  In  Order  to  secure  the  fulfilment  of  an  obli- 
different     gation,  or  to  indemnify  the  obligee  for  non-per-^ 
JSt^     formance,  it  is  useful  and  customary  to  annex  a  joe- 
tions.         fi^ify  i  jj  Q^^  Qf  default.  When  the  principal  obliga- 
tion is  extinguished  the  extinction  of  the  penalty 
follows  of  course  ;^^^  but  on  the  other  hand,  the 
nullity  of  the  penal  clause  does  not  induce  that 
of  the  principal  obligation.^*^    The  penalty  in 
case  of  non-performance  of  a  condition,  may, 
when  it  is  excessive,  be  limited  and  diminished 
by  the  judge.^*^ 

A  debtor,  by  satisfying  with  the  consent  of 
his  creditor  part  of  the  obligation,  is  freed  from 
the  penalty  as  to  that  part/*^ 

Sect.  X. 

« 

Sureties.  In  like  manner,  as  for  the  further  security  of 
the  creditor,  he  frequently  takes  a  pledge  or 
mortgage  as  real  security  ;^*^  so,  frequently  for 
the  same  purpose,  in  addition  to  the  principal 
obligation,  he  takes  the  personal  and  accessory 
obligation  of  a  surety  as  a  co-obligor.^^^ 

This  kind  of  security  is  a  contract  whereby 
any  one  binds  himself  for  a  debtor,  in  behalf  of 

(1)  L.  129.  S.  1.  ft  de  Reg.  Jur.     L.  69.  ff.  de  verb,  oblig. 

(2)  L.  97.  ff.  de  verb,  oblig. 

(3)  Bynkershoek,  Quaest.  Jur.  Priv.  Lib.  2.  Cap.  1 4. 

(4)  L.  9.  S.  1.  ff.  81  quis  caut.  in  jud.      See  further  on  Penal 
obligations  Pothier,  d.  1.  pag.  372 — 415. 

(5)  See  page  104.  ante. 

(6)  Pr.  Inst,  de  Fidejuss. 
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his  creditor,  to  pay  the  whole  or  part  of  that  in  Suetiflk 
which  he  is  indebted,  and  becomes  a  party  to 
the  obligation. 
From  this,  it  follows : 

1.  That  there  can  be  no  binding  obligation 
on  the  part  of  the  surety,  unless  there  exist  a 
legal  binding  obligation  on  the  part  of  the  prin- 
cipal debtor/^^ 

2.  That  the  surety  does  not  release  the  prin- 
cipal debtor  from  his  obligation,  but  merely 
binds  himself  as  a  collateral  security  for  the 
debt,  wherein  a  surety  differs  from  him  who 
undertakes  the  debt  of  another/^^ 

3.  That  a  surety  cannot  effi^ctually  bind  him- 
self further  than  to  the  whole  or  part  perform- 
ance of  the  same  thing  to  which  the  principal  is 
bound. 

4.  That  a  surety  cannot  bind  himself  for 
more  than  the  principal  debtor  is  bound  for 
(though  he  may  for  less),  whether  this  €j:v€ss 
respect  the  amount  of  the  principal  debt  or  the 
condition  of  the  debt.  And  even  should  he  do 
this,  he  would  still  be  liable  only  to  the  extent 
of  the  principal  obligation,  and  no  further/*^ 

(1)  L.  1 78.  ff.  de  R^.  Jur. 

(2)  He  is  termed  an  ExpromisiOT  in  the  Roman  Law.  L.  7. 
S.  8.  ff.  de  dol.  mal.  J.  Averanius,  Interpr.  Jar.  Lib.  2. 
Cap.  15. 

(3)  L.  42.  ff.  de  Fidejuss. 

(4)  This,  from  a  principle  of  justice,  is  thus  qualified  in  our 
Itw.    See  Voet,  ad  tit.  ff.  de  Fidejuss,  d.  4.    V.  D.  KeesMl, 
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Sureties.  5.  That  the  cancelling  of  the  principal  obli« 
gation  extinguishes  also  at  the  same  time  that 
of  the  surety  ;^^^  and  that  all  grounds  of  defence 
on  the  part  of  the  principal  debtor  against  the 
creditor,  as  fraud  or  violence,  are  available  also 
to  the  surety/'^  unless  this  defence  be  confined 
to  the  person  of  the  principal  debtor,  as  when  he 
has  made  a  cession  of  his  property,  and  is  thus 
freed  from  any  personal  action  till  he  is  in  better 
circumstances,  in  which  case  the  surety  remains 
liable/»> 

6.  That  the  security  is  extinguished  by  the 
two  characters  of  principal  debtor  and  surety 
becoming  united  in  the  same  person,  as  when 
the  one  becomes  heir  to  the  other /*^ 

The  obligation  of  surety  arises  either  from 
special  contract  and  agreement,  or  by  virtue 
of  law ;  for  example,  in  the  latter  case,,  that 
which  a  usufructuary  is  bound  to  pass  for  the 
restoration  of  the  property  in  which  he  has  a 
life  interest ;  or  it  arises  by  order  of  the  judge, 

Thes.  499.  contrary  to  the  doctr'me  of  the  Roman  Law,  accord- 
ing to  which  the  obligation  of  a  surety  for  a  sum  greater  than 
the  principal  debt,  was  ipso  facto  void.  C.  F.  Walchii,  Introd. 
in  Controv.  Jur.  Civ.  Sect  3.  Cap.  4.  Mcrobr.  2.  Subs.  2.  S.  7. 
pag.  563.    J.  Averanii,  Interpr.  Jur.  Lib.  2.  Cap.  3. 

(1)  L.  4.  C.  de  Fidejuss. 

(2)  L.  7.  S.  1.     L.  19.  ff.  de  except. 

(3)  Pothier,  van  Contr.  en  Verbinten,  1 .  D.  pag.  435 — 448. 

(4)  L.  93.  S.  2.  et  fin.  ff.  de  solut.  L.  5.  ff.  de  Fidejuss, 
L.  4.  C.  eod. 
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as  when  monies  which  have  been  deposited  in  Suretiei. 
court  by  one  party,  are  taken  out  by  the  other 
on  security 

Among  those  persons  who  are  especially  pro- 
hibited from  becoming  security  for  others,  are 
females,  whose  engagements  of  this  nature  are 
rendered  void  by  the  law  termed  Senatus  Consult. 
Velldanum,^^^  even  when  they  become  sureties  for 
their  husbands/*^  However,  it  is  universally 
received  in  practice,  that  the  woman  may  re- 
nounce this  privilege/'^ 

When  the  obligation  of  surety  arises  not  from 
contract,  but  by  operation  of  law,  or  by  decree 
of  the  judge,  the  party  must  be  a  solvent  person 
and  within  the  jurisdiction  of  the  place,  either 
by  person  or  property/*^  This  is  termed  a 
surety  or  bail  which  can  be  justified. 

In  case  such  surety  afterwards  becomes  in- 
solvent, the  debtor  is  bound  to  provide  another/^^ 
We  may  become  security  for  any  debt,  and  to 
the  behalf  of  any  creditor  whatsoever,  without 
regard  to  the  nature  of  the  principal  obligation, 

(1)  T.  t.  ff.  et  C.  ad  Set.  Vellej. 

(2)  Auth.  si  qua  mulier  C.  eod. 

(3)  De  Groot,  Inl.  3.  B.  3.  D.  S.  18.  et  19.  V.  D.  Keessel, 
Thes.  496. 

(4)  L.  2.  ff.  qui  satisd.  cog. . 

(5)  L.  10.  S.  1.  ff.  qui  satisd.  cog.  L.  4.  ff.  de  stipul. 
Praetor. 
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Sureties,  whatever  if  may  be/^^  except  it  be  invalid  by 
law.<«^ 

We  may  also  become  security  not  only  for 
the  principal  obligation,  but  also  for  a  former 
surety  which  is  termed  past  surety ;  and  further, 
not  only  for  an  obligation  already  in  esse  but  for 
one  in  futuroS^^ 

A  security  may  be  entered  into  either  before 
a  judge  or  notary,  or  even  by  a  private  instru- 
ment, provided  the  intention  of  the  party  to 
bind  himself  as  security  clearly  appears  thereby ; 
for  to  say  that  such  a  one  is  a  good  man,  and 
one  who,  no  doubt,  will  pay,  does  not  amount 
to  the  obligation  of  a  surety  .^^^ 

In  construing  the  words  of  a  security  bond, 
we  must  carefully  attend  to  the  extent  of  their 
signification  ;^^^  if  they  are  general  and  un* 
limited,  the  surety  is  to  be  considered  to  have 
bound  himself  to  all  the  obligations  of  the 
principal  debtor  arising  from  the  original  con- 
tract for  which  he  has  become  security .^^^ 

(1)  L  1.    L.  16.  S.  3.  ff.  de  Fidejuss. 

(2)  L.  16.  S.  1.  ff.  ad  ScU    Vellej.  L.  14.  C.  eod.    L.  70. 
S.  ult  ff.  de  Fidejuss. 

(3)  L.  6.  &  ult  ff.  de  Fidejuss. 

(4)  Voet,  ad  tit.  ff.  mand.  n.  4. 

(5)  L.  68.  S.  1.  ff.  de  Fidejuss. 

(6)  L.  52.  S.  2.  ff.  de  Fidejuss.    L.  2.  S.  11.  et  12.  ff.  dc 
adm.  rer.  ad  civit.  pertin.     L.  54.  ff.  locat. 
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However  extensive  and  universal  a  security  Suretiet. 
may  be^  it  cannot  be  extended  beyond  the  obli- 
gations arising  from  the  contract  itself,  or  to 
any  thing  dehors  the  contract/^^ 

Securities  are  extinguished,  and  become  void 
in  the  same  way  that  other  obligations  do.  A 
surety,  however,  is  not  released  by  the  mere 
circumstance  of  the  creditor  having  granted  an 
indulgence  in  delay  of  payment  to  the  principal 
debtor  without  the  concurrence  of  the  surety/*^ 

Since,  if  he  was  unwilling  to  remain  longer 
bounds  he  should  have  given  notice  to  the  ere- 
ditor.<*> 

.    By  law  there  are  various  considerable  privi- 
leges given  to  sureties : 

1  •  The  beneficium  or  dims  seu  excussionis^  where- 
by the  surety  may  throw  the  creditor,  when  he 
demands  payment,  first  upon  the  goods  of  the 
principal  debtor.^*^  This  privilege,  however,  is 
in  general  expressly  renounced  by  the  surety  in 
the  deed  itself,  and  it  is  also  held  to  be  tacitly 
renounced  when  he  constitutes  himself  surety  as 
principal.^*^ 

2.  The  privilege  of  division  (beneficium  divi- 

(1)  L.  54.  ff.  de  Fidejuss.    L.  68.    L.  73.  ff.  eod. 

(2)  See  my  Cdlection  of  Decisions,  1  D.  Cas.  34. 

(3)  L.  38.  ff.  maud.    L.  10.  C.  eod. 

(4)  Nov.  4.  Cap.  I.  Pothier,  -tan  Contr.  et  Verb.  1  D. 
pag.  481-494. 

(5)  Voet,  ad  tit.  ff.  de  Fidejuss.  n.  16. 
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Sureties,  siohis),  whereby,  when  several  persons  are  secu- 
rity for  the  same  debt,  each  of  them  may  when 
sued  for  the  whole  amount,  require  the  creditor 
to  divide  his  claim,  and  bring  his  action  also 
against  the  other  co-sureties,  each  for  his  ][k)r- 
tion  pro  rata,  in  so  far  as  the  others  are  not  in- 
solvent/^^ 

This  privilege  also  may  be  renounced  in  the 
act  of  isecurity. 

3.  The  privilege,  on  payment  to  the  creditor 
of  the  principal  debt,  to  demand  from  him 
cession  of  action,  not  only  against  the  principal 
debtor,  but  also  against  all  other  persons  who 
are  liable,^*^  (beneficium  cedendarum  actionmn). 

After  the  surety  has  paid,  in  case  he  has  ob- 
tained cession  of  action  from  the  creditor,  he 
may  proceed  against  the  debtor  the  same  as  the 
original  creditor.  If  he  neglects  to  take  this 
cession  of  action,  he  has,  nevertheless,  at  law, 
the  right  to  proceed  in  his  own  name  against 
the  principal  debtor  to  recover  back  what  he  has 
paid  on  his  account/*^  He  has  also  the  right, 
when  there  are  co-sureties,  to  proceed  against 
them  to  recover  pro  rata^  their  proportion  of 
the  whole  debt  paid  by  him/*^ 

(1)  S.  4.  Inst,  de  Fidejuss.     Pothier,  d.  1.  pag.  494-506. 

(2)  L.  17.  ff.  de  Fidejuss,     L.  21.  C.  eod. 

(3)  Voet,  ad  tit.  If.  de  Fidejuss.  n.  31.  Pothier,  d.  L  pag, 
508-521. 

(4)  Potbier,  d.  I  pag.  533-538. 
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CHAPTER  XV. 

On  Obligations  arising  from  Contracts  and  quasi 

Contracts. 

Sect.  I. 
Having  thus  far  shown  the  nature  and  different 

a 

kinds  and  consequences  of  contracts  in  general, 
we  must  now  treat  of  what  more  specially  re- 
lates to  each  particular  kind  of  contract  or  quasi 
contract  from  which  an  obligation  arises. 

1.  We  shall  begin  with  donation  or  gift,  which  Donation. 
is  an  agreement,  whereby  any  one  through  bene- 
volence or  generosity,  gives  or  grants  something 
irrevocably  to  another,  who  accepts  it.^*^ 

Very  frequently,  indeed  almost  always,  such 
gifts  have  their  origin  in  the  principle  of  re- 
compense or  gratitude  for  former  services  :^*^ 
sometimes  they  are  made  in  the  contemplation 
of  death,  or  of  imminent  danger;  they  are  then 
termed  Danationes  mortis  causa, ^^^  otherwise  they 
are  termed  Danationes  inter  vivos. 

Every  one  who  has  the  free  disposal  of  his 
property  may  make  a  gift^*^  to  any  person,  not 

(1)  T.  t.  Inst  D.  et  C.  de  donat 

(2)  Voety  ad  tit.  ff.  de  donat.  n.  3. 

(3)  T.  t.  ff.  de  mort  caus.  don. 

(4)  L.  12.  C.  de  donat.    L.  21.  C.  mand. 
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Donation*  prohibited  by  law  from  receiving  it,  thus  a  father 
may  not  give  a  donation  to  his  son  under  age, 
who  is  yet  under  his  parental  power/*^  Nor 
husband  and  wife  to  each  other,  except  so  far 
as  the  donation,  is  confirmed  by  death.^^^ 

No  married  woman  without  the  consent  of 
her  husband,  although  the  husband  may  with- 
out consent  of  the  wife,  unless,  from  the  special 
circumstances,  his  object  appears  purposely  to 
prejudice  her/'^ 

No  minor  to  his  guardian — ^no  prodigal  to  his 
curator — no  sick  person  to  his  physician ;  parti- 
cularly when  those  donations  appear  at  all  ex« 
travagant/^^ 

Every  thing  that  may  be  the  subject  of  com- 
merce, may  be  the  subject  of  a  donation/*^  Not 
only  part  of  any  particular  thing,  but  also  the 
entire  whole,  as  for  example,  an  inheritance 
which  has  fallen  to  the  donor.^^^  A  donation 
however  of  our  entire  property,  whereby  we  de- 
prive ourselves  of  the  power  to  make  a  will,  is 
invalid  in  law/^^ 

(1)  De  Groot,  Inleid.  3  B.  2D.  S.  8.  Voet,  ad  tit-  ff.  de 
donat.  n.  6. 

(2)  T.  t  ff.  de  doDat.  int  Vir.  et  ux. 

(3)  Voet,  ad  tit  ff.  de  rit  nupt.  n.  54. 

(4)  Voet,  ad  tit  ff.  de  donat  n.  9. 

(5)  L.  14.  C.de  donat 

(6)  L.  28.  ff.  eod. 

(7)  De  Groot,  Inleid.  3  B.  2D.  S.  11.  Loenius,  Decis. 
Gas.  123.    V.  D.  Keessel.  Thes.  487. 
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No  donation  is  complete,  until  accepted  by  Ddnation. 
the  donee  )^^^  but  it  is  immaterial  whether  thifi 
acceptance  be  signified  by  the  deed  itself,  or  by 
letter,  or  in  any  other  way,  provided  the  inten- 
tion clearly  slppeiEirs/^^ 

The  rule  of  the  Roman  law,  that  every  dona- 
tion above  the  value  of  500  aurei,  should  be 
publicly  registered,  d6es  not  exactly  prevail  with 
us  ;^^^  although  with  respect  to  the  donation  of 
immoveable  properly,  it  must  be  judicially  trans- 
ferred and  made  over,  and  the  duty  of  two  and 
half  per  cent,  paid  thereon/^^  In  like  hiariner 
with  respect  to  property  which  in  case  of  intes- 
tacy would  descend  to  collaterals,  the  same 
duty  is  paid  if  passed  by  a  Donatio  inter  vivosS^^ 

The  effect  of  a  valid  donation,  is  that  the 
donee  has  an  action  against  the  donor,  to  put 
him  into  possession  of  the  thing  given /^^ 

That  the  property  in  the  thing  passes  by  de- 
Uvery,  without  however  subjecting  the  donor  to 
warranty /^^ 

That  the  donation  by  its  nature  is  irrevo- 

(1)  L.  10.ff.de  donat. 

(2)  Voet,  ad  tit.  ff.  de  donat.  n.  12. 

(3)  De  Groot,  Inleid.  3  B.  2  D.  S.  15. 

(4)  Ordonn.  op  den  4  Osten  penn.  of  9  May  1744. 

(5)  Oidonn.  op't  CoUateraal  of  11  March  1723,  Art  1. 

(6)  L.  35.  C.  de  donate 

(7)  Voet,  ad  tit.  ff.  de  evict,  n.  13. 
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Donation,    cable/^^    This  irrevocability  is  however  subject 
to  some  exceptions. 

1.  On  the  ground  of  gross  ingratitude  or  mis- 
behaviour/^^ 

2.  When  the  donor  of  a  gift  of  great  value, 
afterwards  has  lawful  children/^^ 

3.  When  the  donation  is  of  such  magnitude^ 
that  the  children  of  the  donor  are  thereby  pre- 
judiced in  their  legitimate  portion  ;^*^  in  which 
case  however  the  gift  is  only  held  bad,  in  as  far 
as  regards  the  diiference/^^  When  the  donation 
is  Mortis  causa  as  it  is  termed,  or  under  the  ap- 
prehension of  approaching  death,  it  may  at  all 
times  be  reclaimed  during  the  life  of  the  donor/^^ 

Sect.  II. 

^^-0*0-  Another  kind  of  contract  is  that  of  loan,  which 

is  of  different  natures,  according  as  it  regards 
things,  which  do  or  do  not  perish  by  use :  the 
first  is  properly  termed  loan,  the  other  commo- 
date.^'^ 

(1)  L.  35.  S.  ult.  C.  de  donat.     L.  5.  C.  de  revoc.  donat. 

(2)  De  Groot,  Inleid.  3  B.  2  D.  S.  17.  Voet,  ad  tit  ff.  de 
donat  n.  22-25. 

(3)  L.  8.  C.  de  revoc.  donat  Voet,  ad  tit.  ff.  de  donat 
n.  27.  seqq. 

(4)  T.  t  C.  de  inoff.  donat. 

(5)  L.  7.  C.  de  inoff.  donat  De  Groot,  Inleid.  3  B.  2D. 
S.  19.     Voet,  ad  tit.  ff.  de  donat  n.  37. 

(6)  S.  1.  Inst  de  donat. 

(7)  Mutuum.     Commodum. 
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2.  Loan  is  a  contract  whereby  one  of  the  Lending  of 

thinoi 

parties  gives  over,  or  delivers  to  the  other,  the  whi£  are 

.  J        *    '  x*  ^  •  i?  consumed 

property  or  dominion  of  a  certain  sum  of  money,  by  me. 
or  quantity  of  things  which  perish  by  use  ;^*^ 
who  binds  himself  to  return  as  much  of  the  same 
kind  or  species/*^ 

It  is  of  the  essence  of  this  contract,  First— ^ 
That  its  subject  matter  be  either  a  sum  of 
money,  or  a  quantity  of  a  thing  which  perishes, 
or  is  consumed  by  use ;  for  example,  grain, 
oil,  wine,  fire,  wood,  &c. 

Under  this  may  be  classed  all  such  things, 
whose  quantity  is  determined  by  weight,  mea- 
sure, or  number/*^ 

Secondly — That  such  money  or  other  goods, 
must  be  given  over  by  the  lender  to  the  bor- 
rower ;  for,  without  actual  delivery  this  con- 
tract cannot  exist/*^ 

Thirdly — ^That  the  property  in  the  thing  lent 
passes  to  the  borrower /^^  Therefore  the  lender 
must  be  the  proprietor  or  owner/^^ 

Fourthly — That  the  borrower  is  bound  to  re- 
turn so  much  of  the  like  quantity,  however  the 

(1)  Res  fuDgibiles. 

(2)  L.  2.  ff.  de  reb.  cred. 

(3)  D.  L.  2.  S.  1. 

(4)  Voet,  ad  tit  ff.  de  reb.  cred.  n.  4. 

(5)  D.  L.  2.  S.  2. 

(6)  D.  L.  2.  S.  4. 
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which  are 
connimed 
by  use. 


Lending  of  price  of  the  thing  may,  in  the  mean  time,  have 
risen  or  fallen.^^^ 

fifthly — ^That  both  the  contractiilg  parties 
mutually  agree,  and  are  of  accord  in  all  these 
points,^*^ 

From  this  contract,  which  is  unilateral,  or  only 
on  one  side,  arises  an  action  to  the  lender,  or  his 
heirs,  against  the  borrower,  or  his  heirs,  to  re- 
turn a  like  sum  of  money,  or  quantity  of  the 
thing  lent,  and  of  the  same  quality  ;^'^and  this 
after  the  expiration  of  the  time  limited  by  the 
contract,  or  if  no  time  has  been  fixed,  then  after 
a  reasonable  time  to  be  determined  by  the 
judge/*^ 

Sbct.  III. 

In  Jloans,  especially  of  money,  interest  is  very 
frequently  stipulated,  ^nd  here  we  must  observe : 

1.  That  this  must  not  exceed  sir  per  cent S^^ 
To  stipulate  for  more  is  held  usury,  and  is 
punishable. 

2.  That  interest  is  sometimes  payable  without 
any  covenant  to  that  effect,  on  the  ground  of 
neglect,  or  delay  in  paying  the  principal. 

When  the  payment  of  the  debt  is  fixed  at  a 

(1)  Voet,  d.  t.  n.  24.  J.  Averanius,  Interpr.  Jur.  Lib.  3* 
Cap.  11  et  12. 

(2)  L.  18.  S.  1.  ff.  eod. 

(3)  Voety  d.  t.  n.  15.  seqq. 

(4)  Voet,  d.  t.  n.  19. 

(5)  De  Groot,  Inleid.  3  B.  10  D.  n.  29.  Loenius,  I>ecis. 
Cas.  21.    Voet,  ad  tit.  ff.  de  usur.  n.  3  et  1 1. 


Rent,  or 
interest. 
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day  certain,  then  interest  runs  from  that  day,  Rent,  or 
but  if  no  day  is  fixed,  then  it  runs  from  the  day  "*^*"^ 
the  lender  brings  his  action  at  law/^^    This  in- 
terest, however,  unless  otherwise  stipulated,  is 
not  reckoned  at  more  than  4  per  cent/*^ 

S.  That  the  amount  of  interest  may  not  ex- 
ceed the  principal/^^ 

4.  That  interest  upon  interest  is  not  allowed, 
BCMT  to  be  turned  into  principal,  so  as  to  increase 
the  original  debt^^^ 

Sect.  IV. 

When  the  loan  is  of  such  things  as  do  not  Lending  of 
perish  by  use,  it  is  termed  commodum  in  the  wb^are 
Roman  law,  which  is  a  contract,  whereby  one  JJ^^w 
party  gratuitously  delivers  over  to  another,  a  "^ 
certain  thing  to  use  or  enjoy  for  a  limited  time, 
and  the  other  party  who  receives  it,  binds  him- 
self to  return  it,  after  he  has  used  or  enjoyed  it 
for  the  time  agreed  upon.^^^   It  is  of  the  essence 
of  this  contract, 

1  •  That  there  be  a  certain  thing  lent,  which 
may  be  any  thing  that  is  an  object  of  traffic 
or  commerce,  particularly  moveable  property  j 
for  instance,  a  carriage,  a  horse^  a  book,  &c., 

(1)  Voet,d.  n.  11. 

(2)  Zurck,  Voce  Renten,  S.  1.  n.  3. 

(3)  Voet,  ad  d.  t  n.  19. 

(4)  L.  28.  C.  de  usor.    Voet,  ad.  d.  t.  n.  20. 

(5)  T.  t.  S.  et  C.  commod. 


use. 
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lading  of  but  sometimes  also  immoveable  property  may 
which  are  be  the  subject  of  this  contract ;  thus  I  may  lend 
sumed  by  to  my  friend  a  cellar,  or  loft,  or  chamber  in  my 
house,  &c/*^ 

Things  which  are  not  allowed  to  be  sold^  are 
also  forbidden  by  law  to  be  lent,  such  as  pro- 
hibited books,  &c.  ;^^^  things  which  consume  or 
perish  by  use,  are  also  incompatible  with  the 
nature  of  this  contract,  unless  they  are  lent 
merely  to  serve  as  ornament  or  show/'^ 

2.  That  the  thing  being  lent  only  for  a  cer- 
tain  defined  use,  it  must  be  strictly  observed,  or 
the  party  is  guilty  of  a  species  of  theft/*^ 

The  party  also  who  borrows  the  thing,  is  bound 
to  take  all  possible  care  for  its  preservation  ;^^^ 
all  negligence  in  this  respect  subjects  him  to 
damages,^^^  and  nothing  can  excuse  him  there- 
from but  irresistible  violence,  or  unavoidable 
inisfortune/^^ 

3.  That  the  use  be  given  gratuitously,  other- 
wise it  is  not  commodunij  but  hiring ,  or  letting.^^^ 

4.  That  the  same  thing  which  is  lent  be  re- 

(1)  L.  1.  S.  l.ff.  d.t. 

(2)  L.  6.  C.  de  pact. 

(3)  L.  3.  S.  ult.    L.  4.  ff.  commod. 

(4)  L.  5.  S.  8.  if.  eod.    L.  1.  S.  nlr.    L.  40.  ff.  de  furt. 

(5)  L.  1.  S.  4.  ff.  de  obi.  et  act.  L.  5.  S,  2  ff.  commod. 

(6)  L.  20.     L.  21.  S.  1.  ff.  commod. 

(7)  L.  5.  S.  4.  ff.  commod.     L.  1.  S.  4.  ff.  de  obi.  et  act 

(8)  S.  2.  in  fin.  Inst.  quib.  mod.  re  contr.  obi.  L.  59. 
S.  3.  ff.  de  pnescr.  Verb. 


BOOK   I.  S21 

turned,  and  in  the  same  state  ;^*^  and  this  after  Lcndingof 
the  expiration  of  the  time  limited,  or  of  such  a  which  are 
time  as  is  requisite  for  the  use,  to  be  defined  by  ^^^^ 
the  judge,  when  necessary/*^  ^"^ 

Sometimes  the  lending  is  simply  until  the 
owner  require  it  back/^^ 

From  this  contract  arises  two  actions:  the 
first,^^^  is  given  to  the  lender,  against  the  bor- 
rower, and  his  heirs,  to  return  the  thing  lent, 
or  the  value  of  it,  in  case  it  has  become  impos- 
sible, by  his  fault ;  further  for  compensation  in 
damages  occasioned  by  the  destruction  of  the 
thing,  or  by  not  returning  it  in  time ;  and  finally 
for  the  delivery  of  all  the  fruits  of  the  thing, 
produced  by  it  in  the  meantime/^^ 

The  other  action  lies  for  the  borrower  against 
the  lender,^^^  for  damages ;  as  in  case  the  thing 
lent  had  some  vice  or  defect,  known  to  the 
lender,  which  has  occasioned  damage  to  the  bor- 
rower, or  when  he  has  been  put  to  extraordinary 
cost  and  charges  on  account  of  the  thing  lent, 
or  when  the  lender,  or  some  one  on  his  part  has 
impeded  him  in  the  free  use  of  the  thing/^^ 

(1)  L.  3.  S.  1.     L.  19.  ff.  commod. 

(2)  L.  5.pr.    L.  17.  S.  3.  ff.  eod. 

(3)  L.  I .  ff.  de  precar. 

(4)  Actio  commodati  directa. 

(5)  Voet,  ad  tit  ff.  commod.  n.  2-7. 

(6)  Actio  tfOtnmodati  contraria. 

(7)  Voct,  ad  d.  t.  n.  8.  seqq. 
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Sect.  V. 

Deposityor      Deposi^^^  is  a  contract  whereby  one  person 

"'■"'"'•    commits  something  to  the  care  of  another,  who 

charges  himself  gratuitously  with  the  care  of  it 

under  the  obligation  to  restore  it  when  de- 

manded.^^^ 

The  thing  deposited  must  be  of  a  corporeal 
and  moveable  nature,  as  this  contract  is  not  ap- 
plicable to  immoveable  property,  which  cannot  be 
removed  from  its  place,  and  is,  therefore,  always 
to  be  found.  Thus,  for  example,  when  on 
going  abroad,  we  give  the  key  of  our  house  to  a 
friend,  this  is  a  mere  deposit  of  the  key  and  of 
the  furniture  in  the  house  to  which  access  is  had 
by  this  means,  and  not  of  the  house  itself/'^ 
The  nature  of  this  contract  requires,  first,  a  de- 
livery of  the  thing  given  in  deposit. 

2.  That  the  thing  must  be  given  with  this 
object  of  being  kept  in  deposit :  if  given  with 
any  other  object,  it  is  another  sort  of  con- 
tract^*^ 

3.  That  the  deposit  be  undertaken  gratuu 
touslify  for  if  any  recompense  be  stipulated  for 
the  care,  it  becomes  a  contract  of  hire/*^ 

(1)  Depositum. 

(2)  T.  t  ff.  et  €•  depos. 

(3)  Pothier,  Traits  du  Contmt  de  Depot,  Chap.  1.  Art  1 .  S. 

(4)  L.  8.  ff.  mand.    L.  1.  S.  12  et  13.  ff.  depos. 

(5)  L.  1.  S.  8.  ff.  depos. 


BOOK  I.  S23 

4.  That  the  contracting  parties  be  perfectly  DepoHt^or 
agreed,  and  mutually  understand  each  other,  Baament. 
whether  the  agreement  be  declared  verbally  or 
hy  writing,  expressly  or  tacitly /^^ 

Two  actions  also  arise  from  this  contract;* 
the  first^^^  lies  for  the  party  who  has  given  the 
thing  in  deposit,  against  the  party  who  has  re- 
ceived it,  or  his  heirs,  to  compel  a  return  of  the 
deposit,  or  for  compensation  for  the  damage 
occasioned  to  the  thing  by  his  fault  or  neglect.^^^ 
The  other  action^^^  is  given  to  him  who  has  re- 
ceived the  thing  in  deposit  against  the  party 
who  has  given  it,  or  his  heirs,  for  indemnification ; 
as,  for  instance,  of  all  costs  and  charges  that  he 
has  been  put  to  for  the  preservation  of  the 
thing ;  and  further,  for  indemnification  of  all  the 
damage  occasioned  by  the  thing  without  any 
fault  on  his  part.^^^  For  obtaining  of  which  he 
has  the  right  to  retain  the  thing  until  he  is  satis- 
fiedw 

Sect.  VI. 

With  the  contract  of  deposit  those  of  segues-  Sequettra* 
iratim  and  consignation  have  great  affinity /^^  cSmI^- 

tion. 

(1)  L»  1.  S.  8.  ff.  naitt.  caop.  itabaL 

(2)  Actio  depositi  directa. 

(3)  Voet,  ad  tit.  ff.  dcpos.  n.  4-9. 

(4)  Actio  deposit!  contraria. 

(5)  Voce,  ad  d.  t.  n.  10. 

(6)  Leyser,  Medit.  ad  ff.  Tom.  3.  Spec.  176.  Hedit.  2  et  3. 

(7)  Pothier,  Trait6  du  Ck)ntrat  de  D§p6f,  Chap.  4. 


tion. 


224  OF  CIVIL  JURISPRUDENCE. 

Sequestra.  Sequestration  is  the  keeping  of  any  goods 
Constj^a-  concerning  which  jthere  is  any  dispute,  in  the 
hands  of  a  third  person,  either  by  agreement  or 
by  decree  of  the  judge,  in  order  that  when  the 
dispute  is  terminated,  the  goods  may  be  given 
over  to  the  party  who  shall  be  declared  entitled 
thereto.^*^ 

A  Judicial  Sequestration,  is  when  a  person  is 
placed,  by  order  of  the  judge,  over  goods  taken 
in  arrest ;  it  takes  place  also  when  an  estate  or 
inheritance,  on  account  of  debts,  is  abandoned 
by  the  heir  to  the  creditors ;  or  when  an  inheri- 
tance is  leA,  the  heirs  whereof  are  unknown. 

Consignation  consists  in  the  receiving  and 
taking  charge  of  money  when  the  person  really 
entitled*  to  it  is  not  yet  ascertained.^*^ 

It  is  also  used  when  a  debtor  does  not  chuse 
to  remain  charged  with  money  which  his  cre- 
ditor will  not  or  cannot  receive,  because  an 
arrest  has  been  laid  on  it,  in  the  hands  of  tlie 
debtor,  by  a  third  person. 

It  is  the  practice  also  to  bring  into  consigna- 
tion or  court,  the  monies  produced  by  execu- 
torial sale  of  any  immoveable  property  which 
cannot  be  paid  out  until  the  several  claims  for 
preference  thereon  are  decided. 

(1)  L.  110.  ff.  de  Verb.  sign.  L.  17.  ff.  depos.  L.  5.  C 
eod. 

(2)  Voet,  ad  tit.  ff.  de  solut.  n.  29. 
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Sect.  VII. 

5.  Although  the  right  which  a  creditor  has  Pledge, 
upon  the  goods  which  are  put  into  his  posses- 
sion by  his  debtor,  for  greater  security  of  his 
debt,  comes  properly  uQder  the  head  of  real 
rights,^'^  yet  the  agreement  itself  by  which 
this  pledge  is  given,  is  of  that  nature  that  it 
induces  personal  actions  and  obligations.^^^ 
The  first^*^  of  these  actions  lies  for  the  debtor 
who  has  paid  the  entire  debt  and  interest/^^ 
against  the  creditor,  for  restitution  of  the  thing 
pledged,  or  its  value  in  case  it  has  been  lost  by 
the  creditor's  neglect ;  and  further,  for  compen- 
sation for  the  damage  occasioned  to  the  thing 
through  the  creditor's  want  of  care ;  and  finally, 
to  deliver  over,  or  account  for  all  the  fruits 
arising  from  the  thing  pledged,  unless  by  the 
contract  it  was  stipulated^^^  that  the  creditor 
should  enjoy  these  instead  of  interest. 

It  is  evident  that  when  the  creditor  has  sold 
the  pledge  in  default  of  payment,  this  action  to 
recover  it  no  longer  lies,  but  only  an  action  of 
account  for  what  it  has  been  sold  for,  and  to 
pay  over  the  surplus  to  the  debtor .^^^ 

(1)  See  Chapter  XII.  page  173,  supra  et  seqq. 

(2)  T.  t.  fip.  de  pignor.  act. 

(3)  Actio  pignoratitia  directa. 

(4)  L.  9.  S.  3.  ff.  de  pign.  act 

(5)  FtK*tiim  antichresticum. 

(6)  Voet,  ad  tit  ff.  de  pign.  act  n.  2-9. 

Q 
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Pledge.  The  other  action^^^  lies  for  the  creditor  against 

the  debtor  for  indemnification,  as  when  he  has 
given  him,  as  security,  a  thing  that  does  not 
belong  to  him,  or  was  previously  pledged  to 
another,  or  which  through  some  intrinsic  de- 
fect is  not  of  sufficient  value,  and  therefore 
does  not  answer  the  purpose  of  security.  So 
also  when  the  creditor  has  been  at  costs  and 

charges  necessary  for  the  preservation  of  the 
thing.w 

Sect.  VIII. 

Purchase  6.  Of  all  the  various  dealings  of  men  with 
*°  **  each  other  in  society,  none  is  more  frequent 
than  that  of  Purchase  and  Sale.  By  this  is  un- 
derstood the  agreement  of  one  person  to  make 
over  to  another  a  certain  thing  for  a  certain 
fixed  price /'^ 

There  are,  therefore,  three  things  essential  to 
the  contract  of  sale.  The  thing  to  be  sold ;  a 
price  to  be  agreed  on  ;  and  the  mutual  consent  of 
the  parties. 

There  must  be  a  certain  thing  in  existence 
to  be  sold.  This  is  the  essence  of  the  contract : 
for  where  the  thing  about  which  the  agreement 
is  to  be  made,  has  never  existed  or  exists  no 

(1)  Actio  pignoratitia  coQtraria. 

(2)  Voet,  add.  t.  n.  10. 

(3)  L.  5.  S.  1.  ff.  de  praescr.  Verb.  De  Gxoot,  Inleid.  3  B. 
14D.  S.  1. 
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longer^  there  can  be  no  sale/^^  However,  things  Purchase 
in  Juturo  may  be  sold,  as  this  coming  jrear's  *" 
crop/'^  We  may  even  sell  the  hope  or  ejrpec-* 
tancy  in  such  case ;  thus,  although  there  may  be 
a  total  failure  of  the  crop  this  year,  yet  the  pur*: 
chase  money  is  nevertheless  due :  on  the  other 
hand,  should  the  value  of  the  crop  exceed  the 
purchase  money  six-fold,  yet  the  purchaser  is 
entitled  to  the  whole/^^ 

No  person  can  purchase  that  which  already 
is  his  own  ;^^^  but  yet  he  may  purchase  the  pro- 
perty in  a  thing  of  which  he  has  only  the  use,^ 
or  which  he  enjoys  in  common  with  another,  to 
wit,  as  joint*tenant.<*^ 

The  second  essential  requisite  in  a  sale,  is  the* 
piceS^^  This  can  only  consist  of  money ,^®^  since 
the  giving  of  any  thing  else  is  not  sale,  but 
cMhasige  or  barter S^^  This  price  must  be  real^ 
and  not  imaginary  or  pretended,  otherwise  the 

(1)  L.  1.  L.  7.  ff.  de  her.  vel  act*  vend.  L.  15.  pr.  L.  B7.  pr. 
S.  1.  et  3.  ff.  de  contr.  empt 

(2)  L.  8.  pr.  L.  78.  S.  3.  ff.  de  contr.  empt  L.  25.  ff.  de  act. 
empt 

(3)  L.  8.  S.  1.  L.  11 .  S.  ult.  L.  12.  ff.  de  act.  empt. 

(4)  L.  16.  pr.  L.  39.  ff.  L.  4.  L.  10.  C.  de  contr.  empt 

(5)  L.  16.  S.  1.  ff.  eod. 

(6)  L.  18.  pr.  ff.  eod. 

(7)  L.  72.  pr.  ff.  eod. 

(8)  S.  2.  Inst  de  empt.  vend. 

(9)  D.  S.  2.  L.  1.  pr.  eC  S.  1.  ff.  de  oontr.  empt 

q2 
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Purchase  transaction  is  a  donationS^^  The  price  must  also 
be  defined^  either  directly  or  by  reference  to 
something  else ;  as,  for  instance,  when  I  sell  you 
my  land  for  the  same  price  per  acre,  as  Peter 
sold  his/*^ 

The  price  also  may  be  left  to  be  determined 
by  a  third  person ;  but  not  to  one  of  the  con- 
tracting parties/*^ 

A  principal  and  essential  requisite  in  this 
contract  is  the  mutual  consent  of  the  parties.^^^ 

Since  no  one  against  his  will  is  constrained 
fo  sell/'^  except  in  cases  wherein  the  state  deems 
it  necessary  to  purchase  the  property,  of  any 
individual  for  the  public  use,  in  which  case  he 
is  obliged  to  part  with  it  on  a  reasonable  com- 
pensation/^^ 

This  consent  must  be  free  and  unrestrained, 
without  the  operation  of  fraud,  error,  or  fear,  on 
either  of  the  parties/^^ 

Every  thing  which  may  be  an  object  of  com- 
merce is  saleable/^^  Among  those  things  pro- 
hibited, are  such  as  are  consecrated  to  sacred 

(1)  L.  21.  C  de  transact  L.  3.  L.  9.  C.  de  contr.  empt. 

(2)  L.  7.  S.  ult  L.  37.  ff.  de  contr.  empt 

(3)  L.  35.  S.  1.  ff.  L.  ult  C.  eod. 

(4)  L.  1.  S.  ult  L.  2.  C.  eod.  L.  55.  ff.  de  obi.  et  act 

(5)  L.  71.  ff.  L.  11.  L.  13.  L.  14.  C.  eod. 

(6)  See  ante  pag.  1 22. 

(7)  See  ante  pag.  188-190. 

(8)  L.  6.  pr.  L.  34.  S.  1.  ff.  de  contr.  empt 
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uses,  or  to  the  service  of  the  state/^^    Things  Purchaie 
also  of  which  the  alienation  is  prohibited  by  the 
last  will  of  the  owner /*^    Stolen  goods  ;^'^ — con- 
traband of  war,  and  which,  as  such,  it  is  unlaw- 
ful to  sell  to  the  enemy /*^ 

To  sell  machinery  or  took  appertaining  to 
manufactories  if  intended  for  exportation/^^ 

Houses  for  the  purpose  of  being  pulled  down 
without  previous  permission/^^ 

Small,  or  pedlar's  wares,  or  merchandize,  for 
the  purpose  of  huckstering/'*'^  We  cannot  sell 
the  property  of  another  ;^®^  but  if  the  seller  has 
thereby  ^7illingly  or  wittingly  deceived  an  igno- 
rant purchaser,  he  is  liable  in  damages/^^ 

The  contract  of  sale  is  held  as  complete  so 
soon  as  both  parties  are  agreed  as  to  the  thing 
to  be  sold,  on  what  terms  or  conditions,  the 

(1)  L.  6.  pr.  L.  22.  L.  23.  L.  24.  L.  51.  L.  62.  S.  1.  ff.  eod 

(2)  L.  nlc.  S.  2.  et  3.    C.  comm.  de  legat. 

(3)  L.  34.  S.  3.  ff.  de  contr.  empt. 

(4)  Voet»  ad  tit.  ff.  de  contr,  empt.  n.  18. 

(5)  Plac.  Gener.  17th  April,  1624.  G.P.B.  1  D.  pag.  1164. 
Plac.  Gener.  17th  October,  1753.  G.  P.  B.  8  D.  pag.  1281. 
Plac.  Gener.  18tb  June,  1755.  ibid.  pag.  1286.  Plac.  Gener. 
3l8t  January,  1776.     G.  P.  B.  9.  D.  pag.  1345. 

(6)  Public.  HoU.  23  June,  1797. 

(7)  Plac.  HoU.  12th  April,  1749.     Publ.  12th  August,  1802. 

(8)  L.  1.  C.  de  comm.  rer.  alienat.  t.  t.  C.  de  reb.  al.  non 
alien. 

(9)  L.  30.  S.  1.  ff.  de  act.  empt. 
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Purchase  quantify  and  the  price/^^  To  the  completion  of 
*°  ■*  ^  the  contract^  nothing  further  is  necessary  than 
mutual  consent^  neither  the  delivery  of  the 
gioods/*^^  nor  llie  pajrment  of  the  purchase 
money/^^  nor  an  instrumenty  or  bill  of  sale  in 
writing,  unless  the  latter  was  expressly  agreed/^^ 
A  conditional  sale  is  not  perfect  until  the  con- 
dition takes  t>lace/^^ 

In  things  sold  by  measure,  weighty  or  number, 
the  «ale  is  not  complete  until  this  has  taken 
place/^> 

Sect.  IX. 
Conse-  The  consequences  of  purchase  and  sale  are 

quences  of       . 

purchase    'HSdtent  with  respect  to  the  buyer  and  seller. 

Before  delivery,  although  the  sale  is  com- 
plete by  mutual  consent,  the  right  of  property 
remains  in  the  seller,^^^  and  the  buyer  and 
seller  have  against  each  other,  only  a  per- 
sonal action  for  the  fulfilment  of  the  contract 

(1)  L.  8.  pr.  ff.  de  per.  et  comm.  rei  vend.  L.  L  S*  ul(.  ff. 
de  contr.  empL 

(2)  L.  1.  S.  2.  ff.  de  rcr.  perm. 

(3)  L.  2.  S.  l.ff.  L.  9.  C.  de  contr.  empt 

(4)  Pr.  Inst,  de  empt  et  vend.  L.  10.  L.  17.  C.  de  fid.  Inst. 

(5)  L.  7.  pr.  et  S.  1.  L.  81.  pr.ff.  de  contr.  empt  L.  43.  S.  9. 
ff.  de  GBdil.  edict 

(6)  L.  35.  S.  5,  6,  et  7.  ff.  de  contr.  empt.  L.  2.  C.  de  per.  et 
comm.  rei  vend. 

(7)  L.  8.  L.  11.  C.  de  act  empt 


and  sale. 
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The  first^^^  of  these  actions  lies  for  the   pur-  Conte- 
chaser  and  his  heirs,   against   the  seller  and  purchase 
his  heirs  j  the  other/*^  for  the  seller  and  his  "^^""^ 
heirs  against  the  purchaser  and  his  heirs/'^ 

The  seller  is  bound  to  deliver  the  goods  sold 
to  the  purchaser,  and  to  put  him  into  posses- 
sion of  them/^^  and  this  directly,  or  at  the  time 
limited  by  the  contract^^^ 

In  case  this  delivery  is  not  made  at  the  time 
stipulated,  he  is  liable  in  damages/^^ 

So  also  with  the  goods,  he  must  give  up  all 
that  appertains  thereto;  for  example,  with  a 
house  all  its  fixture/^^  In  case  the  goods 
sold  have  any  substantial  defect,  or  are  bur- 
thened  with  any  secret  incumbrance^  he  is 
bound  to  reduce  the  price  accordingly,  or  even 
to  cancel  the  sale,^if  he  has  purposely  misled 
the  buyer .^®^ 

The  chief  obligation  of  the  buyer  is  to  pay 
the  purchase  money ,^®^  with  interest  from  the  time 

(1)  Actio  empti. 

(2)  Actio  venditi. 

(3)  T.  t  ff.  de  act.  empt. 

(4)  L.  8.  C.  de  act.  empt. 

(5)  L.  14.  ff.  de  Reg.  Jur.    L.  10.  C.  de  act.  empt. 

(6)  L.  1.  pr.  L.  3.  S.  1.  L.  11.  S.  9.  L.  12.  ff.  L.  4.  L.  22. 
Ceod. 

(7)  De  Ghroot,  Inleid.  3  B.  14  D.  S.  22.  n.  50. 

(8)  T.  t.  ff.  de  cedil.  edict. — ^This  action  is  termed  actio  red- 
hibitoria,  et  quanti  minoris. 

(9)  L.  13.  S.  20.  ff.    L.  6.    L.  13.  C.  de  act.  empt. 
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Conse-  be  is  in  mora,  or  default  :^^^  also  to  reimburse  to 
purch^  tbe  seller  the  costs  he  has  been  at^  with  respect 
•"^  "^"^     to  the  thing  sold,  after  the  sale/«> 

In  the  purchase  and  sale  of  an  inheritance,  it 
is  not  so  much  the  particular  and  special  parts 
of  it,  as  the  entire  right  of  the  seller  to  the  whole 
in  general  as  it  existed  at  the  time  of  the  sale, 
that  is  transferred  to  the  purchaser  ;^^^  while  the 
purchaser,  besides  the  payment  of  the  purchase 
money,  is  bound  to  save  the  seller  harmless 
from  all  claims  and  demands  of  the  creditors  of 
the  estate,  who,  notwithstanding  the  sale,  have 
still  their  right  of  action  against  the  seller.*^*^ 

When  we  sell  a  debt,  or  right  of  action,  or 
claim  against  a  third  person,  we  are  bound  to 
'  give  him  an  assignment  or  cession  of  action,  and 
procuration  in  rem  steam,  or  an  irrevocable 
power  of  attorney,  to  sue  in  our  name  for  his 
own  benefit/*^ 

(1)  L.  19.  ff.  de  per.  et  comm.  rei.  vend.     L«  13.    L.  15. 
C.  de  act.  empt 

(2)  L.  13.  S.  22.    L.  38.  SL  1.  ff.  de  act  empt. 

(3)  L.  2.  S.  1 .  ff.  de  her.  vel.  act.  vend. 

(4)  L.  2.  C.  eod.    L.  2.  C.  de  legat     Sande,  Decis.  Lib.  3. 
tit.  4.  def.  3. 

(5)  Voet,  ad  tit.  ff.  de  her.  vel.  act.  vend.  n.  9.  et  scqq. 

*  This  is  to  be  understood  of  the  case  in  which  the  heir 
having  entered  on  the  inheritance,  whereby,  under  the  Dutch 
lawy  he  becomes  ItaUe  for  all  the  debts  of  the  ancestor,  after- 
srili  it  to  a  third  person,  with  all  its  incumbrances.— T. 


BOOK  I.  933 

Sometimes  the  respective  obligations  of  the  Conw- 
buyer  and  seller  undergo   some  variations  in  pu^hue 
consequence  of  particular  conditions  annexed  *n^««^ 
to  the  contract/^^  which  give  it  a  more  special 
nature,  so  far,  as  these  conditions  are  not  un- 
proper  and  repugnant  to  the  nature  and  essence 
of  the  contract  itself/*^    As  every  thing  that 
happens  to  the  goods  in  question  before  the 
sale,  is  to  the  profit  and  loss  of  the  seller/'^  so  in 
like  manner  whatever  happens  after  that  the 
sale,  by  mutual  agreement  of  the  parties  is  per- 
fect, falls  to  the  profit  or  loss  of  the  buyer  ;^*^ 
although  the  goods  themselves  may  not   yet 
have  been  delivered/*^  This,  however,  is  subject 
to  some  exceptions : 

1.  In  the  sale  of  things  which  must  first  be 
weighed,  measured,  or  counted/^^ 

2.  When  by  neglect,  or  fault  of  the  seller, 
some  damage  has  happened  to  the  thing  sold.^^ 

(1)  li.  41.  pr.  ff.  de  contr.  empt    L.  14.  C.  de  resc.  vend. 
L  48.  ff.  de  pact.    L.  8.  C.  de  pact  int  empt.  et  vend. 

(2)  L.  13.  S.  26.  ff.  de  act.  empt    L.  42.    L.  52.  ff.  de 
contre.  empt 

(3)  L.  44.    L.  57.    L.  58.  ff.  de  contr.  empt. 

(4)  S.  3.  Inst,  de  empt  et  vend,  t  t  ff.  et  C.  de  per.  et 
comm.  rei  vend.    De  Groot,  Inleid.  3  B.  14  D.  S.  34. 

(5)  L.  62.  S.  2.  ff.  de  contr.  empt.    L.  30.  pr.  ff.  de  act 
€mpt.    L.  4.    L.  ult    C.  de  per.  et  comm.  rei  vend. 

(6)  L.  1.  S.  1.    L.  5.    L.  ]5.  ff.  de  per.  et  comm*  rei  vend* 
|7)  L.  14.  pr.  ff.    L.  4.    L.   6.  C.  eod.    L.  35.  S.  4.  ff.  de 

contr.  empt.    L.  36.    L.  54.  pr.  ff.  de  act.  empt 
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CoDte-  3.  When  the  damage  is  occasioned  by  some 

purchwe^  defect  in  the  thing,  which  existed  before  the 

and  tale.      sale.<»> 

4.  When  a  special  condition  has  been  in- 
serted in  the  contract,  respecting  the  profit  and 

io8s;*> 

*  Sect.  X. 

How  the         Purchase  and  sale  having  once  taken  place, 
anottiied.     they  are  cancelled  in  different  ways  : 

1.  When  the  buyer  and  seller  release  each 
other  by  mutual  consent,^^^  though  if  delivery 
had  actually  been  made  of  the  thing  sold,  it 
would  then  be  a  new  contract  of  sale ;  and  thus 
in  case  of  the  property  being  of  an  immoveable 
nature,  the  duty  to  Government  of  two  and  a 
half  per  cent,  must  again  be  paid/^^ 

2.  When  the  thing  sold  has  such  a  defect 
that  if  the  buyer  had  known  of  it,  he  would 
have  refrained  from  purchasing/*^ 

3.  When  the  buyer  or  seller  has  been  preju- 
diced in  more  than  the  half  in  respect  of  the 

(1)  L.  15.  if.    L.  6.  C.  de  per.  et  comm.  rei  vend. 

(2)  S.  3.  Inst,  de  empt.  et  vend.  L.  1.  pr.  ff.  de  per.  et 
comm.  rei  vend.    L.  35.  S.  4.  ff.  de  contr.  empt. 

(3)  L.  35.  ff.  de  Reg.  Jur.    L.  5.  S.  1.  ff.  de  resc.  vend. 

(4)  L.  58.  in  fin.  ff.  de  pact.  Ordonn.  op  den  40  sten  pen* 
lUQg  van.  9.  May  1744.  Art  7. 

(5)  T.  t  ff.  de  Gedil.  edict.  De  Groot,  Inleid.  3  B.  17  D. 
S.  4. 


-rr"*  diat  is»  if  m  thing  vortli 
lOOginlders  li»  been  scid  for  45»  or  on  the 
oootnnr,  anv  tldiig  worth  45  sold  fi>r  IOOl^' 
Hovever  the  annulling  of  the  contrnct  on  this 
head  is  not  fietmiliwU  when  the  other  party  b 
piqaied  to  incresoe  or  reduce  the  price  of  the 
tfamg  to  its  true  Tsiiie.^^ 

4.  When  anj  thing  is  sold  for  read j  money 
and  pajfMJii  does  not  follow,  the  seller  b  at 
liherty  to  ledaim  the  goods»  and  so  annul  the 
oontracL^^" 

5.  When  die  goods  are  sold  on  this  foot- 
iDg,  that  the  sale  shall  be  considered  as  voidy  if 
within  a  certain  limited  time  a  higher  offer  is 
obtained,  or  if  within  a  fixed  time  the  purchase 
money  is  not  paid  ;^^^  and 

6.  When  afterwards  any  one  comes  forward 
and  shows  a  right  of  property,  or  other  real 
ri^t  in  the  thing  sold.^^^  Id  this  case  the  seller 
must  guarantee  the  thing  sold,^^  and  so  take 
op  the  cause  for  the  buyer ;  and  if  the  thing  is 
adjudged  to  the  claimant,  the  seller  must  re- 
fund to  the  buyer  the  purchase  money,  widi 

(1)  L.  2.    L.  8.  C  de  resc  vend.    De  Oroot,  Inleid.  3  B. 
17  D.  S.  5.  et  62  D. 

(2)  J.  Averanius,  Inteqn*.  Jur.  Lib.  3.  Cap.  7. 

(3)  D.  L.  2.    C.  de  resc.  vend. 

(4)  See  page  120  supra. 

(5)  T.  t.  ff.  de  in  diem  addict. — 1 1.  ff.  de  leg.  commiss. 

(6)  T.  t.  ff.etC.de  eviction. 

(7)  De  Groot,  Inleid.    3  B.  14  D.  S.  6. 
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How  the    interest,  and  indemnify  him  for  aU  costs  and 
annuUed.    damages.<^> 

Sect.  XL 

Letting  7.  Between  the  contract  of  purchase  and 
"°  ^^'  sale,  and  that  of  letting  and  hiring^  there  is  a 
very  close  relation.  By  this  latter  contract  we 
understand  that  kind  of  agreement  whereby  the 
one  paity  binds  himself  to  suffer  another  to  have 
the  use  of  a  certain  thing,  during  a  fixed  and 
limited  time,  in  consideration  of  a  certain  sum 
of  money,  as  hire  or  rent,  which  the  other  binds 
himself  to  pay.^'^ 

The  requisites  essential  to  this  contract 
are: 

I.  A  thing  capable  of  being  let  on  hire, 
whether  moveable  or  immoveable,  corporeal 
or  incorporeal,  as  the  farming  of  tolls  and 
duties.  The  hirer  or  lessee  must  be  assured  of 
a  certain  use  or  enjoyment,  which  is  usually 
limited  by  a  clause  in  the  lease  ;  for  instance, 
land  which  is  let  as  pasture,  may  not  be 
ploughed  or  sowed.^*^  The  use  of  the  thing  is 
not  unlimited,  but  only  for  a  certain  time. 
When  this  time  exceeds  twenty-five  years,  the 

(1)  L.  8.    L.  51.  S.  3.    L.  60.    L.  66.  S.  ult.    L.  70.   ff. 
L.  9.    L.  16.    L.  17.    L.  21.    L.  23.    L.  25.    C.  de  evict 

(2)  T.  t  ff.  et  C.  locat.  cond. 

(3)  De  Groot,  Inleid.  3  B.  19  D.  S.  14,  and  Groenewegen's 
notes  there. 
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indenture  of  lease  must  be  a  judicial  act,  and  Letting^ 
the  government  duty  of  two  and  a  half  per  cent 
paid  on  it/^^ 

2.  A  definite  rent  or  hire,  payable  generally 
in  money  :^'^  although  sometimes  part  of  the 
rent  is  paid  in  produce/^^ 

S.  The  mutual  consent  of  the  hirer  and 
letter,  or  lessor  and  lessee  ;^^^  in  the  letting  of 
houses^^^  and  lands,^^^  as  it  is  necessary  that  the 
consent  appear  in  writing,  a  lease  on  a  proper 
stamp  is  necessary. 

Sect.  XII. 

From  the  contract  of  letting  and  hiring,  the  Coaaa- 
following  obligations  arise :  2S^^ 

1.  On  the  side  of  the  lessor,  to  give  to  the  l«tt"8* 
lessee  possession  of  the  thing  let,  at  the  time 
fixed,  in  order  that  he  may  have  the  use  of  it/^^ 
For  this  purpose  the  lessee  has  an  action  against 
the  lessor,^®^  which  also   extends  to  damages, 

(1)  Plac.  op  den  40  stea  penning  of  9  May  1744.  ArL  9.  et 
19. 

(2)  S.  2.  Inst  de  loc.  cond. 

(3)  L.  19.  S.  3.  ff.  loc  cond.    L.  IS.    L.  21.    Ceod. 

(4)  L.  1.    L.  2.  ff.  eod.      . 

(5)  Ord.  VanH  Zegel  of  11  Sept  1794.  Art.  61. 

(6)  Plac.  van  Keizer  Karel  of  22  Jan.   1515.  Pol.  Ordonn. 
An.  31.    Plac.  26.  Septemb.  1658.  et  24  Feb.  1696. 

(7)  L.  9.  pr.  ff.  loc.  cond. 

(8)  Actio  conduct!. 
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Conse-  when  the  thing  let  is,  by  the  lessor's  fault  or 
Siib^nd  neglect,  not  put  into  the  possession  of  the 
letting.       ie8see/'> 

2.  To  the  lessee  for  quiet  enjoyment  of  the 

thing  let,  both  on  the  part  of  tlie  lessor  and 

others.<*> 

5.  To  maintain  and  keep  the  thing  let  in  a 
proper  state,  so  that  the  lessee  may  have  the  due 
enjoyment  of  it/*^ 

4.  To  indemnify  the  lessee  for  all  damages 
occasioned  by  any  material  defect  in  the  thing 
let.<*> 

6.  For  performance  of  the  particular  cove- 
nants in  the  lease.^^^ 

On  the  other  hand  the  obligations  of  the 
lessee,  consist : 

I.  In  the  punctual  payment  of  the  rent, 
according  to  the  covenant  in  that  behalf  when 
fixed,  and  if  not,  then  according  to  the  custom 
.  of  the  place  ;^^^  but  the  lessee  is  entitled  to 
demand  the  entire  remission  of  this  rent,  or  an 
abatement  of  part,  accordingly  as  he  has  had  no 
use  of  the  thing  let,  during  the  whole  or  part  of 

(1)  L.  7.    L.8.    L.  9.  pr.  ff.  d.  t. 

(2)  L.  33.  L.  34.  L.  35.  ff.  d.  t. 

(3)  L.  30.  pr.  ff.  eod. 

(4)  L.  19.  S.  l.ff.  eod. 

(5)  L.  23.  ff.  de  Reg.  Jar. 

(6)  L.  17.  C.  de  loc  cond.  L.  1.  S.  4.  ff.  de  migr.  L.  34. 
ff.  de  Reg.  Jur. 
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the  time  of  the  lease/^^  unless  this  had  been  Come- 
occasioned  by  his  own  act/*^  hiring  and 

To  this  head  also  appertains  the  case  when  ^®"*"8' 
through  inundation^  tempest,  or  such  like  un- 
avoidable misfortunes,  the  land  has  produced 
nothing.^*^ 

2.  The  lessee  is  bound  to  use  the  thing  let, 
for  no  other  purpose  than  that  for  which  it  was 
let  to  him.<*> 

3.  To  take  care  that  the  thing  is  kept  in  a 
proper  state  and  be  not  misused. 

4.  At  the  expiration  of  the  lease,  to  return 
the  thing  undamaged  to  the  lessor/^^ 

6.  To  perform  the  particular  covenants  to 
which  he  is  bound  either  by  the  law,  or  the 
custom  of  the  place,  or  by  the  indenture  of 
lease  itself,  for  all  which  an  action  lies  for  the 
lessor  against  the  lessee/^^ 

Among  the  special  consequences  of  this  con- 
tract, is  the  Hen  which  the  lessor  or  landlord 
has  upon  the  crop  produced  from  the  land,  and 
on  the  moveable  property  brought  on  the  pre- 
mises, for  his  arrears  of  rent ;  for  which  the  law 
gives  him  the  privilege  of  a  legal  and  preferent 

(1)  L.  24.  S.  4.  ff.  loc.  cond. 

(2)  L.  155.  pr.    L.  203.  ff.  de  Reg.  Jur. 

(3)  A.  Van  Wezel,  Tract  de  remiss,  merced.    Voet,  ad  tit. 
ff.  locat  n.  24.  et  25. 

(4)  L.  3.  C.  de  loc.  cond. 

(5)  L.  48.  S.  I.  ff.    L.  32.    L.  pen.    C.  eod. 

(6)  Actio  locati. 
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Conte-       mortgage,^^^  whereof  also  he  may  avail  himself 

Sking^d  by  Arrest  or  Distress. 

ictUng.  rpj^^  ^^^  £^^  which  any  thing  is  hired  ceases 

or  stops, 

1.  When  the  term  of  the  lease  expires. 

2.  When  the  thing  let,  is  by  unforeseen 
misfortune  destroyed ;  as,  for  example,  when  a 
house  is  bumt.^'^ 

3.  By  Merger,  when  the  lessee  succeeds  to 
the  inheritance  of  the  lessor/'^ 

4.  When  the  lessor  himself  has  an  absolute 
necessity  for  the  thing/*^* 

5.  Although  the  hire  or  rent,  does  not  cease 
by  the  death  of  the  lessee,^^^  yet  in  the  case  of 
insolvency,  it  does  not  go  beyond  the  first  coming 
usual  period  of  removing  or  giving  up  the  oc- 
cupancy/^^ 

6.  By  sale  of  the  thing  let,  the  lease  does  not 
become  void ;  according  to  the  rule  which  pre- 
vails with  us;  hire  goes  before  saleS^^ 

(1)  See  supra  pag.  174  et  178. 

(2)  L.  9.  S.  1.  fF.  loc  cond. 

(3)  L.  75.    L.  95.  S.  2.  ff.  de  solut 

(4)  L.  3.    C.  de  loc.  cond. 

(5)  S.  ult  Inst    L.  19.  S.  8.  fF.    L.  10.    C.  loc  cond. 

(6)  V.  D.  Keessel,  Thes.  67Q. 

(7)  De  Groot,  Inleid.    3  B.  19.  D.  n.  59. 

*  This  doctrine  may  seem  rather  strange,  but  the  reader  wiU 
find  that  it  is  supported  by  the  text  of  the  Roman  law  referred 
to.  See  also  Voet  ad  ff.  lib.  6.  t«  3.  n.  48,  et  L.  13,  t  5. 
n.  9. 
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The  contract  of  hiring  and  letting  is  not  con-  Conse- 
fined  merely  to  corporeal  things,  but  is  fre-  hiring  and 
quently  extended  to  work  and  labour  j  for  ex-    ^^^^' 
ample,  when  I  give  my  silver  to  a  silversmith, 
to  make  me  thereout  a  pair  of  candlesticks,  or 
my  cloth  to  a  tailor,  to  make  me  a  coat,  this  is 
a  contract,  by  which  on  his  part  he  hires  his 
labour  to  me  at  a  certain  price/^^   To  this  espe- 
cially pertains  the  hire  of  servants,  against  whose 
misconduct  various  provisions  have  been  made 
by  the  local  ordinances  of  most  towns/^^ 

Sect.  XIII. 

8.  The  contract  termed  with  us  Erfpagtgun- 
mng^  has  a  great  resemblance  to  that  of  sale, 
and  also  to  that  of  hire.  It  takes  place  when 
any  one  grants  to  another  an  estate  of  inherit- 
ance in  certain  lands^  on  paying  yearly  some 
quit-rent,  or  offering,  in  acknowledgment  of  the 
original  title  of  the  grantor,  and  this  right  re- 
served to  the  grantor,  as  an  imperfect  species  of 
property,  is  of  a  real  nature  /'^  but  the  contract 
whereby  this  right  is  granted  induces  personal 
obligations. 

The  grantee  of  the  land,  is  entitled  to  enjoy 

(1)  S.  4.  Inst  de  loc.  cond. 

(2)  DeGroot,  Inleid.    3  B.  19  D.  S.  13.    V.  D.  Keessel, 
The8.679. 

(3)  Voet)  ad  tit.  S.  si  ager  vectig«  n.  4. 
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Conse.       its  ffuits  in  the  isame  manner  as  a  usufructuary, 
^?ring^nd  and  therefore  is  subject  to  all  its  charges/^^ 
letting.  ij^^  grantor  of  the  land  is  entitled  to  demand, 

yearly,  the  quit-rent  which  has  been  reserved 
in  the  grant,  as  an  acknowledgment  of  his  an- 
cient title,  and  the  holding  under  him  as  lord,^*^ 
and  if  the  grantee  be  three  years  in  default,  it 
works  a  forfeiture  to  the  lord/*^ 

Here  we  ought  perhaps  to  notice  the  contract 
of  society  or  partnership,  but  as  we  have  destined 
the  last  book  of  this  work,  wherein  to  treat 
on  all  that  particularly  relates  to  commerce, 
we  must  refer  the  reader  thereto,  where  we 
shall  also  treat  of  bills  of  exchange,  charter 
parties,  bottomry,  and  subjects  of  the  like 
nature. 

Sect.  XIV. 

Mandate.  9»  The  Contract  of  mandate^  is  of  frequent 
occurrence  in  society.  By  this  contract  we  un- 
derstand the  case  when  one  man  commits  to 
another  the  care  and  management  of  one  or 
more  of  his  affairs  for  his  account,  and  in  his 
stead,  who  charges  himself  therewith  gratui- 
tously, and  binds  himself  duly  to  account  and 

(1)  Voet,  ad  d.  t- n.  11  et  12. 

(2)  L.  2.  C.  de  jur.  emplujt. 

(3)  De  Groot,  Inleid.     2  B.  40  D.  S.  19.     Regtsgel  Observ- 
4  D.  Obs.  31.  V.  D.  Keessel,  Thes.  383. 
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answer/*^    The  essential  requisites  of  this  con-  Mandate: 
tract  are : 

1.  That  there  be  a  thing  to  be  done  or  exe- 
cuted/*^ not  contrary  to  the  law  or  contra  bonos 
morcSf^^^  nor  altogether  of  such  an  indefinite 
nature  as  to  be  quite  uncertain^  nor  of  suqh  a 
nature  as  to  render  it  unfit  to  be  executed  by 
the  principal  himself  }^^^  and  further,  that  it  be 
of  such  a  nature,  as  not  to  be  unfit  to  be  exe- 
cuted by  such  a  person  as  he  who  is  charged 
with  it }  and  that  the  mandator  or  principal,  or 
some  third  person,  have  some  interest  in  it^'^ 

2.  That  it  is  the  intention  of  the  mandator  and 
mandatory y  or  of  the  person  who  gives,  and  of 
him  who  accepts  the  charge,  to  bind  each  other 
reciprocally,  without  regard  to  the  way  in  which 
the  agreement  is  made,  whether  verbally,  by 
letter,  or  regular  poorer  of  attorney /^^ 

Here  a  clear  distinction  must  be  made  be- 
tween mandate,  and  simple  recommendation  or  ad- 
vice  to  do  a  thing,  which  latter  raises  no  obliga- 
tion unless  coupled  with  fraud/^^ 

3.  That  the  business  undertaken  be  done  gra- 

(1)  T.  t.  Inst.  1.  ff.  et  C.  mand. 

(2)  L.  12.  S.  14.  ff.  mand. 

(3)  L.  6.  S.  3.    L.  12.  S.  1 1.  ff.  eod. 

(4)  L.  10.  S.  4.  ff.  eod* 

(5)  L.  2.    L.  6.  S.  4.  ff.  eod. 

(6)  L.  15.  S.  2.  ff.  eod. 

(7)  L.  2.  S.  6.    L.  20.  ff.  eod.     L.  47.  ff.  dc  Reg.  Jur. 

Rt2 
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Mandate,  tuttously^  Otherwise  it  is  a  contract  of  hire  of 
service.^*^  However  it  is  not  contrary  to  the 
nature  of  mandate^  for  the  mandatory  to  receive 
some  recompense  or  honorary  remuneration  for 
his  service.^*^ 

The  obligations  of  the  mandatory  are,  to  ac- 
complish and  bring  to  a  conclusion  the  business 
which  he  has  voluntarily  taken  upon  him  :^'^ 

In  the  execution  of  it,  to  use  all  possible 
care  :^*^ 

To  duly  account  with  the  mandator,  and  to 
give  over  to  him,  all  that  has  come  to  his 
hands  on  account  of  the  thing  wherewith  he  is 
charged/*^ 

The  obligations  of  the  mandator,  on  the  other 
hand,  are  to  save  the  mandatory  harmless,  and 
reimburse  him  all  the  costs  he  has  been  put  to 
on  account  of  the  charge ;  provided  these  costs 
have  not  been  occasioned  by  his  own  fault,  or 
negligence  }^^^  and  to  guarantee  him  against  all 
obligations  and  engagements,  which  he  has  been 
obliged  to  enter  into  on  account  of  the  charge/^^— 

(1)  L.  1.  S.  4.  ff.  mand. 

(3)  L.  6.  if.  eod. 

(3)  L.  5.  S.  1.  L.  22.  S.  11.  L.  27.  S.  2.  ff.  L.  11. 
C.  eod. 

(4)  L.  13.  C.  eod. 

(5)  L.  20.  ff.  eod. 

(6)  L.  27.  S.  4..    L.  52.     L.  56.  S.  4.  ff.  eod. 

(7)  L.  45.  ff.  eod.    L.  17.  ff.  de  in  rem.  verso. 
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provided  that  in  these  the  mandatory  has  not  ex-  Mandate. 
ceeded  the  due  limits/^^ 

For  the  enforcement  pf  these  reciprocal  obli- 
gationsy  the  law  has  given  to  both  parties  the 
necessary  actions/*^ 

Mandate  determines, 

1 .  By  tlie  death  of  the  mandatory/'^ 

2.  By  the  death  of  the  mandator/*^ 

3.  By  such  alteration  in  the  condition,  or  af- 
fairs of  the  mandator,  that  he  has  no  longer 
kgUimam  personam  standi  in  judicioy  or  the  right 
to  sue/*^ 

4.  By  revocation  of  the  mandateS^^ 

Sect.  XV. 

Besides  the  contracts  hitherto  noticed,  there  QmoH 
are  also  some  kinds  of  dealings  and  transactions,  ^®°'™^ 
which  from  their  similarity  to  contracts,  produce 

(1)  L.  5.  ff.  mand. 

(2)  Actio  mandati  directa  et  contraria. 

(3)  L.  27.  S.  3.  ff.  eod. 

(4)  L.  26.    L.  58.  ff.    L.  15.  C.  eod. 

(5)  L.  21.  ff.  de  procur. 

(6)  L.  12.  S.  16.  ff.  mand. 


*  The  case  of  Borrows  v.  Jemimo.  (2.  Strange  Rep.  733.) 
seems  to  have  turned  upon  the  two  latter  principles.  For  there 
the  drawer  of  the  bill  had  become  a  bankrupt,  which  by  the  law 
of  Le^om,  where  the  acceptance  was  made,  was  an  implied  re- 
vocation of  the  mandate  to  accept.  See  the  case  of  Odwin  and 
Forbes,  p.  143.— T. 
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Quasi        similar  obligations  and  actions.  These  are  termed 
^°*^^^    quasi  contracts/*^ 

To  which  class  belong  the  following : 
J  •  The  undertaking  of  the  business,  or  con- 
cerns of  another^  without  his  order  or  know- 
ledge/'^ provided  it  be  not  against  his  will^  or 
positive  order  ;^^^ — against  such  a  volunteer,  the 
owner  although  not  bound  by  any  direct  con- 
tract^  has  an  action  for  an  account,  and  com- 
pensation* for  any  damage  occasioned  by  any 
neglect  on  the  part  of  the  person  who  has  thus 
undertaken  the  business  of  his  own  head/^^  On 
the  other  hand,  this  party  has  a  right  to  demand 
from  the  other,  all  the  necessary  costs,  charges, 
and  expenses,  which  he  has  been  put  to  for  his 
benefit/*> 

2.  The  administration  of  guardianship  ; — ^for 
although^  as  between  the  guardian  and  his  ward, 
there  is  not,  properly  speaking,  any  contract, 
yet  they  are  reciprocally  bound  to  each  other ; 
the  guardian  to  give  an  account  to  the  ward, 
and  the  ward  to  reimburse  the  guardian  all  his 
costs,  charges,  and  expenses/^^ 

(1)  T.  t.  Inst,  de  oblig.  qus  quasi  ex  contr. 

(2)  T.  t.  ff.  et  C.  de  negot.  gest    De  Groot,  Inleid,  3.  B. 

27,  D. 

(3)  L.  40.  ff.  mand.    L.  ult  C  de  neg.  gest 

(4)  S.  1.  Inst  de  oblig.  qns  quasi  ex  contr.  L.  2.  L.  23. 
ff.  de  neg.  gest 

(5)  L.  2.  L.  27.  ff.  eod.  d.  S.  1.  Inst. 

(6)  See  page  107,  supra. 
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3.  Community  without  contract/'^  Qyan 
Thus  co-heirs  have  an  action  against  each  ^'^'™^^- 

other  for  partition  of  an  undivided  inheritance/'^ 
So  also  co-proprietors  of  one  and  the  same 
thing,  have  an  action  to  divide  it,  and  for  an 
account  of  the  profits  and  disbursements/'^ 

4.  The  accepting  or  entering  upon  an  inherit^ 
ance. 

This  gives  to  the  legatees,  and  cesttd  que  trusts, 
a  right  of  action  for  the  legacies  and  trust  pro- 
perty left  by  the  will  of  codicil/*^ 

5.  The  payment  of  a  sum  of  money  found 
afterwards  not  to  be  due.  This  payment  so 
made  may  be  recovered  back,  provided  there 
existed  no  obligation,  not  even  a  natural  one  to 
make  it,  and  provided  also  it  had  been  made  by 
mistake,  and  in  ignorance/^^ 

(IJ  Pothier,  van  Societ  en  oompago.  pag.  162.  et  seqq. 

(2)  T.  t  ff.  &in.  erciflc. 

(3)  T.  t  ff.  comm.  divid. 

(4)  S.  5.  InsL  de  oblig.  quu)  quasi  ex  contr.  L.  5.  S.  2.  ff. 
de  obi.  et  act 

(5)  T.  t  ff.  de  cond.  indeb.  De  Groot,  loleid.  3  B.  30  D. 
S.  4-18. 
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CHAPTER  XVI. 

On  Obligations   arising  from    Crimes  and 

quasi  Crimes. 

Sect.  I. 

Obiiga-  Another  source  of  obligation  is  crime^  where- 

^"fro*™"   ^y  ^®  understand  the  voluntary  committing  or 
cnmes.       omitting  any  thing,  contrary  to  law,  and  there- 
fore punishable  under  that  head.^^^* 

.  Out  of  crime  arise  two  kinds  of  obligation  ; 
the  one,  to  sujQTer  the  punishment  affixed  by 
law  to  the  act,  which  is  of  a  public  nature, 
whereof  we  shall  treat  in  ^^  following  book ;  the 
other,  to  make  good  the  damages  occasioned  by 
the  criminal  act;  and  in  this  latter  view,  as 
laying  the  ground  of  a  civil  action^  we  shall  here 
consider  it. 

For  this  purpose,  we  may  distinguish  crimes 
into  the  following  classes : 

1.  Crimes  against  the  life: 

2.  Against  the  person : 

3.  Against  the  reputation : 

4.  Against  the  property  of  our  fellow  men. 

(1)  De  Groot,  Inleid.    3  B.  32  D.  S.  3. 

*  Puta  commiinonis  et  omisnoniSi  sen   in  faciendo  et  non 
/octendt)— Voety  ad  Leg.  Aquil.  p.  3. 
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Sect.  II. 

Crimes  against  the  lifSj  or  murder.  This  binds  Crimci 
the  party  who  has  committed  the  murder  to  S^ 
make  good  to  the  widow  and  children  of  the 
deceased,  who  were  dependant  on  his  labour 
for  support,  the  loss  they  have  suffered  in  this 
respect  by  his  death,  by  way  of  annuity  ;^*^  and 
this  action  is  given  to  them  against  all  those  who 
have  been  accomplices  in  the  murder,  or  acces- 
sories, although  it  cannot  be  satisfactorily 
ascertained  which  of  them  has  given  the  deadly 
stroke.^*^ 

This  action  also  lies,  although  the  death  may 
not  have  been  occasioned  by  malice  prepense^ 
but  by  carelessness;  as,  for  instance,  by  the 
negligent  or  unskilful  driving  of  a  coachman /^^ 
fiut  in  cases  of  homicide  committed  in  self- 
defence,  or  from  a  cause  entirely  innocent,  this 
action  does  not  lie.^*^ 

(1)  De  Groot,  Inleid.  3  fi.  33  D.  n.  5  et  6.  HoU.  Coos. 
3  D.  Cons.  168.  Bort,  nagel.  Werken,  Lib.  4.  Tit.  2.  pag. 
148.  seqq.  Voet,  ad  tit  ff.  ad  Leg.  Aquil.  n.  11.  et  ad  tit  ff. 
de  acq.  vel  om.  her.  n.  6. 

(2)  De  Groot,  Inleid.  3  B.  33  D.  S.  4.  RegtsgeL  Observ. 
2  D.  Obs.  86. 

(3)  De  Groot,  d.  I.  S.  5. 

(4)  De  Groot,  d.  1.  S.  7.  8.  et  9.  RegtsgeL  Observ.  1  D.Obs. 
92.    2D.  Obs.  87.    3  D.  Obs.  95. 
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Sect.  III. 

Crimes  Crimes  against  the  person ;  that  is,  cutting  and 

^!^,  maiming,  gives  to  the  party  wounded  an  action 
for  indemnification  of  surgeons'  charges,  and 
damages  for  loss  of  time  and  labour.  The  pain 
and  sufiering,  and  also  personal  disfigurement, 
are  estimated  in  the  amount  of  damages.^'^  If  a 
person  is  wounded  in  a  riot,  he  has  this  action 
against  all  the  parties  engaged  therein.^^^  But 
wounds  inflicted  in  self-defence,  or  by  mere 
mischance,  are  not  the  subject  of  any  action.^'^ 

Sect.  IV. 
Crimes  Crimes  against  reputation.     These  also  form 

mJitation    *^®  ground  of  an  action  for  reparation. 

Hereto  appertain : 

1.  An  action  of  injury  {actio  iryuriarum), 
whereby  are  understood,  as  laying  grounds  for 
this  action,  all  acts  or  words  intended  to  injure  a 
person's  honour/*^  These  injuries  are  divided 
into  those  occasioned  by  acts,  and  those  by 
words  spoken  or  written.^^^    The  party  injured 

(1)  DeGroot,  Inleid.  3  B.  34  D.  S.  2.     Regtsgel  Obeerv. 

3  D.  Obs.  96.  Voet,  ad  tit,  ff.  si  quadr.  paup.  fee.  n.  8.  et  ad 
tit.  fF.  ad  Leg.  Aquil.  n.  1 1 . 

(2)  De  Groot,  d.  1.  S.  6.  Regtsgel.  Observ.  2  D.  Obs.  89.  et 

4  D.  pag.  255. 

(3)  De  Groot,  d.  1.  S.  4. 

(4)  L.  3.  S.  1.  ff.  de  injur. 

(5)  S.  1.  Imt.     L.  1.  S.  1.  ff.  eod. 
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has  an  action,  not  only  for  compensation  in  Cnmei 
pecuniary  damages,  but  also  for  reparation  of  repotaiion. 
honour,  which  double  claim  is  termed  amende 
honorable  et  profitable  : — Honorable,  by  causing 
the  opposite  party  to  ask  pardon  in  court,  for 
the  injury  he  has  done  to  the  other,  with 
the  declaration  that  he  is  sorry  for  what  has 
happened,  and  that  he  holds  the  plaintiff  for  a 
man  of  honour,  against  whose  character  he  has 
nothing  to  say ;  and  profitable,  by  the  payment 
of  a  certain  sum  to  the  poor/*^ 

2.  The  action  of  seduction  or  deflowering  of  a 
virgin,  even  with  her  consent.  For  this  an 
action  lies :  1st,  to  compel  the  party  to  marry 
her,  or  for  compensation  for  loss  of  honour,  in 
money  ;^^^  but  to  maintain  this  action,  she  must 
make  oath  that  she  never  has  had  carnal  con- 
nection with  any  other  man.  Therefore,  a 
widow  cannot  maintain  this  action/^'  The 
choice  whether  to  marry  the  woman,  or  make 
her  a  compensation  in  damages,  lies  entirely 
with  the  man,  provided  no  previous  promise 
of  marriage  can  be  proved  against  him. 

2ndly.  For  payment  of  the  lying-in  charges^ 

(1)  De  Groot,  Inleid.  3  B.  35  D.  S.  2.  et  36  D.  S.  3.  Voet, 
ad  tit.  ff.  de  injur,  n.  17. 

(2)  De  Groot,  Inleid.  3  B.  25  D.  S.  8.  n.  17.  Voet,  ad  tit. 
ff.  ad  Leg.  Jul.  de  adult,  n.  3. 

(3)  Voet,  ad  d.  t  n.  4. 
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Crimes 
against 
reputation. 


Crimes 
against 
property. 


and  in  case  of  the  death  of  the  child,  for  the 
costs  of  burial/*^ 

Srdly.  For  a  reasonable  allowance  for  main- 
tenance of  the  child  .^^^  When  the  man  is  ready 
to  declare  upon  oath  (to  which  he  is  bound  in 
all  cases  when  he  denies  the  charge)  that  he  has 
never  had  carnal  connection  with  the  woman, 
and  she  is  not  prepared  to  shew  cause  why  his 
oath  should  not  be  admitted,  his  oath  has  the 
preference/^^ 

Against  a  married  man,   when  the  woman 

knew  that  he  was  married,  no  action  lies  except 

for  the  costs  of  lying-in  and  for  support  of  the 

child/*> 

Sect.  V. 

A  crime  against  property  is  committed  when 
we  deprive  another  of  his  goods.  Thus  thieves 
and  robbers,  independent  of  the  punishment  to 
which  they  are  subjected,  are  bound  to  restore 
the  stolen  goods  and  indemnify  the  owner /*^ 
This  crime  also  is  committed  when  we  purposely^ 
or  through  neglect,  spoil  another's  goods, 
whereby  we  become  liable  in  costs,  damages, 
and  interest/^^ 

(1)  De  Groot,  d.  1.  n.  19.    Voet,  ad  d.  t.  n.  6. 

(2)  De  Groot.  d.  1.  n.  21.     Voet,  ad  d.  t.  n.  6. 

(3)  De  Groot,  d.  1.  n.  22-24.     Voet,  d.  n.  6. 

(4)  Voet,  ad  d.  t,  n.  4. 

(5)  T.  t.  ff.  de  c»nd.  furt. 

(6)  T.  t.  ff.  ad  L^.  Aquil.     De  Groot,  Inleid.     3  B.  37  D. 
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Sect.  VI. 


In  like  manner,  as  there  are  quasi  contracts,  so  Quasi 
are  there  also  quasi  crimes,  as  when  we  occasion  ^^™°®*" 
damage  to  another  by  any  act  of  our's  which, 
although  not  punishable  by  law,  yet  on  account 
of  our  negligence  or  inadvertance.  subjects  us  to 
damages.^^^  For  instance,  when  we  carelessly 
throw  or  cast  any  thing  down  from  the  upper 
part  of  our  house,  whereby  damage  is  occa- 
sioned to  the  clothes,  &c.  of  the  passers-by  ;^*^ 
or  when  a  fire,  occasioned  in  your  house  through 
your  carelessness,  is  communicated  to  mine;^'^  or 
when  the  baggage  of  travellers  is  stolen  through 
the  negligence  of  the  masters  of  vessels  or 
inn^keepers/*^ 

(1)  T.  t.  ff.  de  oblig.  quae  quasi  ex  del. 

(2)  T.  t.  ff.  de  his  qui  effud.  vel  dejec. 

(3)  L.  27.  S.  8.    L.  30.  S.  3.  ff.  ad  Leg.  Aquil. 

(4)  T.  t.  ff.  naut  caup.  stabul. 
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CHAPTER  XVII. 

Of  the  different  ktJids  of  Proof  or  Evidence. 

Sect*  I. 

or  proof  With  relation  to  the  dealings  and  transactions 
den?e  in  of  men,  whether  consisting  in  agreements  or  in 
general.  crimes,  the  question  frequently  is  not  so  much 
with  respect  to  the  obligations  and  actions  which 
arise  in  law  therefrom,  as  with  respect  to  the 
facts  themselves,  in  consequence  of  the  diffe- 
rent accounts  and  representations  of  the  parties 
as  to  what  has  or  has  not  happened. 

This  subject  therefore  requires  a  separate 
chapter,  in  order  to  inquire  in  what  way,  and 
by  whom  any  fact  is  to  be  proved. 

We  may  lay  down  as  general  rules  on  this 
head, 

1.  That  he  who  asserts  any  thing  must  prove 
it,  since  the  opposite  party  who  denies  it,  is  not 
bound  to  prove  a  negative  ;^*^  for  negatives  from 
their  nature  are  mostly  incapable  of  proof.^^^ 

2.  The  plaintiff  is  bound  to  prove, — not  the 
defendant  ;^'^  who  byTailure  of  proof  on  the  part 

(1)  L.  2.     L.  18.  S.  2.  ff.     L.  9.  C.  de  probat, 

(2)  L.  23.  C.  eod.     L.  10.  C.  de  non  num.  pec. 

(3)  L.  21.  ff.     L.  6.    L.  23.  C.  de  probat. 
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of  the  plaintiff,  must  have  a  judgment  without  or  proof 
any  proof  on  his  part/^^  den^e  in 

S»  When  the  defendant  pleads  any  fact  or  ««"«™^ 
thing  specially,  he  must  then,  as  if  he  were 
plaintiff,  prove  iL^*^ 

4>.  When  the  plaintiff  and  defendant  agree  as 
to  the  fact,  but  differ  in  the  manner  of  stating 
it,  or  as  to  its  circumstances,  the  plaintiff  must 
first  prove  his  statement/^^ 

5.  The  judge  must  not  decide  on  the  force  of 
the  evidence  simply  from  the  letter  of  the  in- 
strument, or  from  the  number  of  the  witnesses, 
but  from  a  careful  consideration  of  the  whole 
matter,  and  the  concurrent  circumstances  of  the 
case,  and  draw  his  conclusion  as  to  the  truth,  as 
it  appears  made  out  in  evidence/^^ 

The  principal  division  of  evidence  or  proof 
is  into  written  and  parole.  There  are  also  some 
other  kinds,  as  that  from  confession^  presumptiony 
a  judgment^  and  an  oath.  We  shall  treat  briefly 
of  all  these. 

Sect.   II. 

The  first  sort  of  proof  is  by  written  instru-  written 
ments,  which  are  divided  into  Judicial,  notarial^  ^"^ ' 
and  private  instruments  or  writings. 

(1)  L.  4.  C.  de  edendo. 

(2)  L.  9.    L.  19.    L.  25.  if.    L.  1.  C.  de  probat 

(3)  L.  21.  ff.    L.  2.  C.  eod. 

(4)  L.  3.  S.  2.  L.  21.  S.  3.  flf.  de  testib.  L.  1.  C.  plus  val. 
quod  ag. 
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Written  Judicial  instruments  are  passed  before  two 

^^^ '  members  of  the  court,  and  their  secretary.  In 
the  provincial  court  they  are  passed  in  the  pre- 
sence of  two  commissaries^  and  the  greffier*  In 
the  inferior  tribunals,  before  two  members  and 
the  secretary /^^ 

Notarial  acts  are  passed  before  a  notary,  and 
two  witnesses.  The  notaries  are,  after  an  exami- 
nation by  the  court  as  to  their  fitness,  appointed 
by  the  sovereign,^*^  upon  letters  of  recommen- 
dation of  the  magistrate  of  the  place  where 
they  are  to  practice,  and  are  sworn  before  the 
commissaries  of  the  court;  after  which  on  letters 
patent  of  the  sovereign,  creating  them  notaries, 
an  act  of  admission  to  practice,  is  granted  them 
by  the  magistrate  of  the  place/'^  The  effect  of 
which  only  qualifies  them  to  act  in  the  place  of 
their  domicile  or  residence/*^ 

Private  instruments  or  writings  under  the  hand 
of  the  party t  as  they  are  termed,  are  either  made 
by  the  parties  themselves,  or  by  a  third  person, 
by  their  order,  and  confirmed  by  the  signatures 
of  the  contracting  parties/^^ 

(1)  De  Groot,  Inleid.  2  B.  17.  D.  S.  17.  S.  Van  Leeuwen, 
Cost  van  Rhijnl.  pag.  351 . 

(2)  Reglen.  VoorU  Depart.  Bestuur  van  Holland.  Art.  47. 

(3)  Lybregts,  Red.  Vert,  over't  Not.  ambt,  1  D.  I  Hoofdst. 
V.  D.  Schelling,  Hist.  van*t  Notarrisschap,  Cap.  6. 

(4)  Regtsg.  Obs.  1  D.  Obs.  39.  et  4  D.  pag.  405, 

(5)  Mattheus,  de  Probat,  Cap.  4.  n.  1. 
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With  regard  to  the  force  of  these  respective  Written 
instruments,  the  judicial  and  notarial,  as  being  ^'^* 
public  instruments,  deserve  most  faith  ;^^\  with 
respect  particularly  to  dates,  they  have  greater 
weight  than  private  instruments,  though  the 
latter  are  equally  valid.^^^  A  private  instrument 
is  good  evidence  against  the  party  who  has 
signed  or  written  it,  but  not  for  him  ;^*^  as  it 
would  be  of  a  dangerous  consequence,  if  any 
one  could  be  allowed  to  produce  his  own  writing 
or  signature,  as  evidence  in  his  favour/*^ 

Among  public  instruments  may  also  be  class- 
ed, those  which  are  termed  archives  or  records, 
whose  evidence  (provided  the  copies  or  extracts 
are  given  off  with  the  authentication  and  sig- 
nature of  the  secretary  or  registrar)  is  very 
great;  so  much  so,  that  even  private  instruments, 
when  duly  registered,  thereby  acquire  the  force 
of  public  ones/*^ 

Among  private  instruments  admitted  as  evi- 
dence are  particularly  the  books  of  merchants, 

(1)  Menila,  Blanier  van  Proced.  Lib.  4.  tit.  66.  Cap<  2. 

(2)  Bynkershoeky  Qoast.  Jur.  Priv.  Lib.  1.  Cap.  6.  pag.  65. 
vs.  *<  Notarii  duntaxat  adbibentur  propter  lubricam  privatae 
scripturs  fidem,  et  instrumenta,  quae  scribunt,  public^  ubique 
auctoritate  censentur.^* 

(3)  L.  29.  S.  uTt.  ff.  depos.    L.  13.  C.  de  non  num.  pec 

(4)  L.  5.     L.  7.  C.  de  probat. 

(5)  Leyserus,  Medit.  ad  ff.  Tom.  4.  Spec.  266.  Mattheui, 
de  Probat.  Cap.  3.  n.  25. 

s 
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Written  Judicial  instruniefits  are  passed  befon 

members  of  the  court,  and  their  secretar) 
the  provincial  court  they  are  passed  in  th 
sence  of  two  commissaries^  and  the  greffie 
the  inferior  tribunals,  before  two  membei 
the  secretary /^^ 

Notarial  acts  are  passed  before  a  notar 
two  witnesses.  The  notaries  are,  after  an  e 
nation  by  the  court  as  to  their  fitness^  app 
by  the  sovereign/*^  upon  letters  of  reco 
dation  of  the  magistrate  of  the  place 
they  are  to  practice,  and  are  sworn  br 
commissaries  of  the  court ;  after  which  ^ 
patent  of  the  sovereign,  creating  thenp 
an  act  of  admission  to  practice^  is  gra 
by  the  magistrate  of  the  place/*^  Ti 
which  only  qualifies  them  to  act  in 
their  domicile  or  residence/*^ 

Private  instruments  or  writings  i 
of  the  party y  as  they  are  termed,  a* 
by  the  parties  themselves,  or  by 
by  their  order,  and  confirmed  b> 
of  the  contracting  parties/^^ 
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Written 
proof. 


Phwfby 
witnesMt. 


provided  they  are  duly  kept  and  confirmed  by 
the  oath  of  the  merchant.^^^ 

Of  public  instruments,  the  gr^se  or  copy 
given  off  by  the  secretary  or  notary,  and  of 
private  ones,  the  original  should  be  produced.^*^ 
Copies  are  not  evidence  unless  authenticated  by 
it  Secretary  or  notary/'^  When  the  entire^deed 
w  instrument  is  not  necessary  in  the  cause,  an 
iittthenticated  extract  may  be  sufficient.^^^ 

Sect.  III. 

Atiof^r  sort  of  proof  is  by  witnes^ies,  n  spe- 
cies <rf  proof  introduced  merely  by  necessity  j<*^ 
Ibat  which,  by  rdiason  of  the  heedlessness,  par- 
iialiiy,  and  other  defects  of  hnman  nature^  is 
8iiil]gect  to  great  uncertainty;  insomuch  that 
with  respect  to   the  credibility  t>f  witnesses, 

(1)  Mattheus,  de  Prbbat.  Cap.  4.  d.  68-82.  De  Haas, 
Aanteek.  op  Merula's  Manier  van  Proced.  L.  4.  tit.  SQ,  Cap.  3. 
S.  6.    Voet,  ad  tit  ff.  de  fid.  histr.  n.  1 2. 

(2)  M^rtda,  Manier  van  Proced.  Lib.  4.  tit.  66.  Cap.  4. 
n.  2. 

(3)  Ampi.  Instr.  van  den  Hove  van  21  Dec.  1579.  Art.  17. 
S.  Van  Leeuwen,  Manier  vah  Proced.  in  de  Steden  en  ten  plat- 
ten  Lande,  Art.  18. 

(4)  Leyser,  Med.  ad  ff.  Tom.  4.  Spec.  263.  The  doty  of 
notaries  to  be  particularly  careful  in  the  makmg  of  outhenHc 
copies,  and,  in  tettmg  out  the  short  and  material  contents  of  a 
deed,  to  make  their  extracts  with  judgment  and  fidelity,  cannot 
be  too  stronglyimpres^  upon  them. 

(5)  L.  1.  ff.  de  testib. 
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much  must  be  left  to  the  discretion  of  the  Fro^thf 
jodge/^^  Some  persons,  however,  are  abso- 
lutely rejected  as  incompetent,  others  have  the 
privilege  of  declining,  and  others  are  subject  to 
exceptions  (reproaches),  which  tend  to  weaken 
or  destroy  their  evidence. 

AiiKHig  persons  incompetent  as  witnesses,  are 
lunatios  and  idiots  ;^'^  those  who  are  bom  deaf 
and  dumb,  and  the  like  :^'^  those  who  have 
not  yet  reached  the  age  of  puberty,  that  is  fouff- 
teen  years  in  males,  and  twelve  in  females  :^^^ 

Also  those  who  are  held  as  infamous  in  law/^^ 

Those  persons  who  may  decline  giving  evi- 
dence^ are  such  as  are  nearly  related  in  blood, 
88  parents  against  their  children,  and  a  wife 
against  her  husband/^^ 

Those  whose  evidence  would  tend  to  crimt- 
Mte  themselves  }^^^  also  counsellors,  and  solici- 
tors are  excused  from  giving  evidence,  as  to 
matters  confided  to  them,  by  their  clients  profes- 
sionally.     A  notary  however  cannot  avail  him- 


(1)  L.  3.  &  L     L.  13.  ff.  eod.    Leyserus^  Hedit  ad  ff. 
Tom.  4.  Spec.  283. 

(2)  L.  20.  S.  4.  fP.  qui  test.  fac.  poss.  S.  8.    Inst,  de  inut. 
itipnl. 

(3)  S.  6.  Inst  de  testam.  ordin.    L.  3.  S.  1.  ff.  de  tesdb* 

(4)  L.  3.  S.  5.    L.  19.  S.  1.  ff.  eod. 

(5)  D.  L.  3.  S.  5.    L.  13.  ff.  eod. 

(6)  L.  4.     L.  5.  ff.  eod. 

(7)  Voet,ad.  tit -ff.de  testib.  n.  14« 

S  2 
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Proof  by     self  of  this,  nor  a  medical  man,  when  summoned 
wi  esses,    j^^  ^j^^  judge   to  give  evidence  touching  the 

nature  of  some  secret  disease.    Servants  also 
'  can  be  compelled  to  give  evidence  against  their 
master  or  mistress,  provided  they  are  not  them- 
selves implicated/^^ 

Finally,  the  exceptions  to  witnesses  are  of 
various  kinds :  as  that  the  witness  is  interested 
in  the  cause  ;^^^  or  that  he  is  nearly  related  by 
blood  or  marriage  to  one  of  the  parties  ;^*^  or  that 
he  is  an  inmate  of  him  for  whom  he  is  produced 
as  a  witness,^^^  unless  the  question  relate  to  mat- 
ters which  can  only  be  known  to  those  who  live 
in  the  same  house  ;^^^  or  that  the  witness  appears 
prejudiced  against  the  other  party  ;^^^  or  that  he 
is  a  person  of  such  character  as  not  to  deserve 
■  belief  ;^^^  or  that  he  contradicts  himself  in  his  evi- 
dence, or  is  unintelligible,  or  asserts  that  which 
is  manifestly  false,  or  grounded  only  on  hear- 
say, without  sufficient  knowledge  of  his  own;^®^ 
or  that  he   is  a  single  witness,  whereas  there 

(!)  See,  respecting  this,  our  Notes  on  Menila's  Practice,  2  D. 
pag.  151. 

(2)  L.  lO.ff.L.  lO.Cdetestib.  L.I.  S.ll.ff.quand.apell.8it. 

(3)  L.  4.    L.  9.  ff.    L.  6.  C.  de  testib. 

(4)  L,  24.  ff.    L.  3.  C.  eod. 

(5)  L.  8.  S.  6.  C.  de  repud. 

(6)  L.  3.  pr.ff.     L.  17.  C.  de  testib. 

(7)  L.  3.  S.  5.  ff.  eod. 

(8)  Menila,  Manier  van  Proced.  Lib.  4.  tit.  78.  Cap.  5. 
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Ought'  to  be  two  to  constitute  full  proof  ;^*^  or  Proof  by 
because  his  testimony  has  not  been  confirmed  by 
oath,  or  no  opportunity  afforded  to  the  opposite 
party  to  cross-examine  him.^*^ 

The  answer  on  the  other  side  to  these  ex- 
ceptions taken  to  the  witnesses  is  termed  Salva- 
tien  /'^  and  lastly,  it  is  left  to  the  judge  or  court 
finally  to  determine,  from  the  circumstances  of 
the  case,  the  greater  or  less  degree  of  credibility 
to  be  attached  to  the  witneases/^^ 

Sect.  IV. 

The  other  kinds  of  proof,  independent   of  Confet- 
written  and  parole  evidence,  are  as  follow :  ^i^Ja!^ 

1.  The  Confession  of  the  Party.     This,  how-  J^^^th. 
ever,  in  order  to  have  the  effect  of  full  proof, 

must  be  free,  express,  and  taken  before  a  judge. 
Extra-judicial  confessions  may  raise  a  presump-. 
tion,  but  do  not  constitute  proof.^^^ 

2.  Presumption.  This  as  a  conjecture  is  a 
species  of  proof  drawn  from  circumstances  as 
they  occur  in  ordinary  cases.^*^  Presumption, 
for  the  most  part,  raises  a  suspicion,  surmise,  or 

(1)  L.9.  S.  l.Cdetestib. 

(2)  Voet,  ad  tit.  ff.  de  testib.  n.  15. 
'   (3)  Menila,  d.  l.tit  79.  Cap.  2-4. 

(4)  L.  3.  S.  1.  ff.  de  testib 

(5)  Herula,  Mamer  van  Proced.  Lib.  4.  tit  62.  Voet,  ad 
tit  S.  de  confess, 

(6)  Huber,  hedend.  Regtsgel.  5  B.  28  Cap.  n.  1. 
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Confes-      probadUlity ;  for  example,  flight  implies  guilt/*^ 

i^p^,    Bat  there  are  also  some  presumptions  which  con* 

andoath.    ^'^t®  perfect  legal  proof :   as  when  a  married 

woman  is  delivered  of  a  child  a  year  or  longer 

after  her  husband  has  been  abroad ;  this  is  so 

stnmg  a  presumption  of  her  having  committed 

adultery  as  to  admit  of  no  proof  to  the  con- 

traiy/«)» 

3.  A  Ju^ment  or  Decree.  This,  when  passed 
in  the  proper  form,  is  held  for  truth,  and  con- 
stitutes a  full  proof,  or  conclusive  evidence 
between  the  parties/'^  But  not  with  respect 
to  third  persons,  who  are  no  parties  to  the 
suit.<*> 

4.  Lastly,  the  Oath  of  one  of  the  parties  con- 
stitutes also  a  kind  of  proof,  and  the  parties 
frequently  make  use  of  it,  as  the  plaintiff  to 
strengthen  his  evidence  when  incomplete,  or  the 
defendant  to  clear  himself  from  a  presumption 
against  him,  when  there  is  not  full  proof  against 

(1 )  Nov.  53.  Cap.  4.  Voet,  ad  tit.  ff.  de  probat.  et  presumpt, 
n.  5. 

(2)  Voet,  ad  d.  t.  n.  16. 

(3)  L.  25.  ff.  de  stat  nom.  L.  207.  ff.  de  R.  J.  L.  pen.  ff.  de 
jusL  et  jur. 

(4)  T.  t.  C.  int.  al.  act.  vel  jud.  al.  non  noc.  L.  2.  C.  quib. 
res  jud.  non  noc. 

•  See  Hargrave  and  Butler's  Notes  to  Coke  Littleton  123  b^ 
126  a,  and  244  a. 


bim.     Such  an  offer  or  tender  of  oath  by  one  Confci. 
of  the  parties^  does  not  become  evidence  in  the  lu^^^^ 
cause  before  the  j u dge  has  admitted  it  j  but  when  ^^Jo^ 
it  has  been  taken,  the  facts  sworn  to  are  held  as 
proved  between  the  parties/^^ 

(1)  Voet,  ad  tit  ff.  dejurej.  n.  17.  seqq. 
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CHAPTER  XVIII. 
On  the  Extinction  of  Obligations. 

Sect.  I. 

In  the  same  manner  as  real  rights  are  ex- 
tinguished or  lost  in  various  ways/^^  so  there  are 
also  various  ways  in  which  obligations,  and  the 
personal  rights  arising  therefrom,  are  lost»  can- 
celled, or  extinguished.  We  shall  briefly  no- 
tice these. 
Payment  I*  P(^yfnent.  This  is  the  actual  fulfilment  of 
that  which  the  party  has  bound  himself  to  give 
or  do.^*^  For  a  payment  to  be  valid,  it  is  not 
necessary  that  it  be  made  either  by  the  debtor 
himself,  or  by  some  one  in  his  behalf  by  his 
order ;  for  this  payment  is  good  by  whomsoever 
made,  although  the  person  making  it  has  not 
been  authorised  by  the  debtor  so  to  do,  or 
though  he  should  do  it  even  against  his  will ; 
for  provided  he  does  it  in  the  name  and  on  be- 
half of  the  debtor,  and  provided  he  is  entitled 
to  transfer  the  property  in  the  thing  thus  paid 
for,  it  annuls  the  obligation  and  frees  the  debtor 
even  against  his  will/'^ 

(1)  See  pages  121,  122,  170,  and  181  supra. 

(2)  Pr.  Inst.  quib.  mod.  toll.  obi. 

(3)  L.  23.  L.  40.  L.  53.  ff.  de  solat  L.  39.  ff.  de  neg.  gest 
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This,  however,  takes  place  only  in  obligations  P^ynMo*- 
which  consist  in  giving  something,  since  where 
the  obligation  is  to  do  a  certain  act,  it  may 
sometimes  make  a  material  difference  to  the' 
obligee  by  whom  this  act  is  performed/^^ 

The  payment  to  be  valid  must  be  made  to 
the  creditor,  or  some  one  empowered  by  him  to 
receive  it/*^ 

When  the  creditor  dies,  leaving  several  heirs^ 
pajrment  to  one  is  only  good  as  to  his  portion 
of  the  debt,  unless  he  has  been  empowered  by 
the  co-heirs  to  receive  the  whole/*^ 

In  case  of  the  assignment  of  a  debt  to  a 
third  person,  with  notice  to  the  debtor,  pay- 
ment must  be  made  to  the  assignee,  and  pay- 
ment in  such  case  to  the  original  creditor  is  not 
good/*^ 

Sometimes  a  clause  is  inserted  in  the  con- 
tract, whereby  payment  is  conditioned .  to  be 
made  to  a  third  person  therein  mentioned,  and 
to  be  equally  good  as  if  made  to  the  creditor 
himself/*^ 

Payment  made  to  a  person  not  authorised  by 
the  creditor  to  receive  it,  is  good — 

(1)  L.31  ff.de  solut. 

(2)  L.  12.  L.  34.  S.  3.  ff.  eod.  L.  180.  ff.  de  Reg.  Jur. 

(3)  L.  81.  S.  1.  L.  104.  ff.  de  solut 

(4)  Voet,  ad  tit  ff.  de  her.  velact.  vend.  d.  15. 

(5)  L.  21.  ff.  de  novat  Voet,  ad  tit  ff.  de  solut  n.2. 
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P^nMo^  h  When  the  creditor  afterwarcb  CQnfinns 
it,<^> 

SU  Whea  the  money  paid  is  applied  to  the 
use  of  the  creditor/'^ 

3.  When  the  person  to  whom  it  has  been 
paid  becomes  heir  to  the  creditor/^^ 

According  to  the  general  rule,  the  precise 
thing  stipulated  for  must  be  given  or  paid,  and 
the  debtor  cannot  oblige  his  credited  to  accept 
ainy  thing  else  instead/^^  No  creditor  is  bound 
to  receive  against  his  will  a  partial  payment^ 
unless  by  the  agreement  the  payment  is  to  be 
made  by  instalments/^^* 

The  efifect  of  payment  is  the  extinction  of 
the  obligation  and  of  all  its  consequeDces»  as  also 
the  exoneration  of  all  the  co-debtors.^^^  The 
latter  point,  however,  is  subject  to  an  exception 
when  one  of  the  several  debtors  or  sureties  pays 

(1)  L.  12.  S.  4.  ff.  de  solut.  ]..  12.C.  eod.  L.24.  ff.  dc  neg. 
gest. 

(2)  L.  28.  Lm  34.  S.  9.  ff.  de  solut. 

(3)  L.  96.  S.  4.  ff.  eod. 

(4)  L.  16.  C.  eod.  L.  2.  S.  1.  ff.  de  reb.  cred. 

(5)  L.  41.  S.  1.  ff.  de  usur.  L.  3.  ff.  fatn.  ercisc 

(6)  L.  43.  ff.  de  solut. 

*  But  the  contrary  was  held  by  the  Roman  lawyers  in  £ivour 
of  liberty ;  and  they  also  held  that  payment  before  the  day  was 
good  in  such  cases.^§ee  '*  Treatise  on  the  Roman  Law  of 
Manumissions/'  by  Translator^  and  authorities  there  cited,  p.  29. 
Also  page  202,  supra. 
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under  cesiim  of  action  from  the  creditors  agaiosl  P^nncbt 
the  co-debtors  or  co-sureties/^^ 

Part  payment  extinguishes  the  debt  pro  tanto, 
and  also  the  interest.^*^ 

With  respect  to  the  crediting  of  the  payments 
made,  the  following  rules  must  be  observed, 

1.  The  debtor,  ivhen  he  makes  a  payment,  is 
at  liberty  to  declare  under  what  head  or  to  what 
account  he  wishes  it  to  be  entered.^'^ 

2.  When  the  debtor  neglects  to  do  this,  the 
creditor  is  at  liberty,  when  he  has  difierent  ac- 
counts against  the  debtor,  to  specify  by  his  re- 
ceipt the  account  to  which  he  means  to  place 
it.<*> 

3.  When  this  is  not  specified  by  either  debt<M* 
or  creditor  it  must  be  carried  to  that  account 
which  it  is  most  beneficial  to  the  debtor  to  re* 
duce/*^ 

4.  When  the  accounts  are  of  the  same 
nature,  so  as  to  make  no  difference  to  the 
debtor,  the  payment  must  be  carried  to  the 
oldest  account/*^ 

5.  In  case  the  debts  are  of  the  same  date  and 
of  the  samq  nature  in  every  respect,  then  the 

(1)  L.  17.  ff.  de  fidejuss.    L.  47.  ff.  locat. 

(2)  L.  9.  S.  h  ff.  de  solot. 

(3)  L.  1.  ff.  eod. 

(4)  IX  L.  1.    L.  2.    Li  3.  ff.  eod. 

(5)  L  3.  S,  h    L.  4^  in  fin.    L.  5.    L.  97.   h.  103.  ff.  eod. 

(6)  L.  5.    L.  89.  S.  2.  ff.  eod. 
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Payment.  ^  payment  is  to  be  placed  to  the  account  of  each^ 
pro  rataS^^ 

6.  In  debts  which  bear  interest,  the  payment 

must  be  applied  in  reduction  of  the  interest  in 

the  first  place,  and  afterwards  to  the  principal/') 

ConsigD*-       Qf  equal  effect  with  payment  is  consignation  of 

payment     the  debt  or  thing  due  when  payment  has  been 

^    ^       tendered  to  the  creditor  and  refused.     The 

debtor  is  thereby  freed,  and  the  thing  consigned^ 

oi^  money  paid  into  court,  lies  there  on  the  ac- 

jcoant  and  at  the  risk  of  the  creditor /^^ 

Sect.  IL 

NoTatioiu  2.  The  Novation  of  debt  is  the  creation  of  a  new 
debt  in  place  of  the  old  one ;  either  by  taking  a 
new  and  different  obligation  in  extinction  of  the 
old  one,^*^ — whether  this  is  done  between  the 
same  debtor  and  creditor,  or  whether  a  new 
debtor  takes  upon  himself  entirely  my  debt  ;^*^ 
or  when  the  debtor,  in  order  to  be  released 
/rom  his  original  creditor,  enters  by  his  order 
into  an  obligation  with  a  new  creditor/^^ 

(1)  L8.  ff.  eod. 

(2)  L.  1.  C.  eod.    L.  5.  S.  2  et  3.    L.  6,  E  cod.   L.  35.  ff. 
de  pigD.  act.     L.  21.  C.  de  usur. 

(3)  Voet,  ad  tit.  ff.  de  solut.  d.  29. 

(4)  L.  1.  ff.  de  novat.  et  deleg.  S.  1.    Inst.  quib.  mod.  toll. 
obL 

(5)  L.  7.  S.  8.  ff.  de  dol.  mal.     L.  4  ff.  de  cond.  caus.  dat 

(6)  L.  11.  ff.  de  novat  et  deleg.  S.  pen.  Inst.  quib.  mod.  tolL 
obL 
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In  order  to  constitute  Novation^  the  express  NofHioii. 
and  declared  will  of  the  creditor  to  make  a 
novation  is  requisite. 

Conjectures  and  suppositions  are  not  siiffi- 
cient,  but  a  new  contract  or  obligation  is  rather 
presumed  in  such  case  for  the  purpose  of 
strengthening  the  original  contract  or  obliga- 
tion rather  than  of  annulling  it/^^ 

The  effect  of  Novation  is,  that  the  first  or 
original  debt  is  cancelled  as  effectually  as  it 
would  be  by  actual  payment,  and,  consequently, 
the  mortgage  or  security  for  the  debt,  unless 
this  be  expressly  tranferred  as  security  for  the 
new  debt. 

The  sureties  also  for  the  old  debt  are  not 
bound  for  the  new  without  their  express  con- 
sent.<*> 

Sect.  III. 

3.  Release  of  the  Debt.  This  may  take  place  Rdeaie. 
not  only  by  express,  but  also  by  tacit  agree- 
ment, to  be  inferred  from  certain  acts  which 
raise  this  presumption  ;  for  example,  when  the 
creditor  returns  to  the  debtor  his  acknowledge* 
ment  or  obligation  he  is  supposed  thereby  to 
have  remitted  the  debt.^^^ 

*  « 

(1)  L.  ult  C.  de  DO  vat.  C.  F.  Walchius,  in  Introd.  in  Controv. 
Jur.  Civ.  Sect  3.  Cap.  8.  S.  7 

(2)  L.  18.  ff  de  novat.    L.  12.  S.  5.  ff.  qui  potior. 

(3)  L.  2.  S.  I-  ff.  de  pact. 
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However,  restcning  the  things  gives  in  pledge 
as  security,  though  it  releases  them,  does  not 
release  the  debt  itself/^^ 

Releases  or  acquittances  are  of  several  kinds : 
sometimes  the  entire  debt  is  considered  as  re- 
leased^  and  all  the  co-debtors  freed  ;^'^ — some- 
times it  only  extends  to  one  of  the  debtors  and 
the  co-debtors  remain  bound.^'^ 

Thus,  in  the  case  of  two  persons  being  each 
a  debtor,  in  saHdunif  for  the  same  debt,  or  bcnind 
jmntly  and  severally,  the  release  to  one  frees 
faim  only,  and  not  his  co-debtor  or  co-obliger. 

The  release  to  the  principal  debtor  induces 
that  of  the  surety ;  but  not,  vice  versd,  im*  a  re- 
lease to  the  surety  does  not  free  the  principal 
•debtor  no  more  than  a  personal  release  to  one  of 
the  sureties  frees  the  others/*^ 

No  one  but  the  creditor  himself,  when  he  has 
the  right  of  disposing  of  his  property,  can  release 
a  debt  except  those  who  are  specially  em- 
powered by  him  for  this  purpose. 

An  attorney,  acting  under  a  general  power,  a 
guardian,  curator,  or  administrator,  has  not  this 
right,  since  all  such  persons  have  only  the 
power  to  administer  and  not  to  give  away/*^ 

(1)  L.  3.  ff.  eod. 

(2)  L.  21.  S.  ult.  L.  ult.  ff.  de  pact.  L.  7.  S.  1.  ff.  dc 
except. 

(3)  L.  7.  S.  8.    L.  17.  S.  3.    L.  25.  S.  1.  ff.  de  pact. 

(4)  L.  23.  ff.  de  pact.    L.  15.  S.  I.  ff.  de  fidejuss. 

(5)  L.  37.  ff.  de  pact.    L.  22.  ff.  de  adm.  tat. 
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Sect.  IV. 


4.  Cempensatim^  or  set-off,  by  which  is  under-  ^^00^ 
stood  the  reciprocal  extiDguishment  of  mutual  ^^off. 
debts  by  settiog  one  against  the  other  ;^^^  for 
ezample»  if  I  owe  you  five  hundred  guilders  for 
money  borrowed,  and  on  the  other  hand  I  am 

your  creditor  for  the  like  sum  oa  account  of 
rent*  then  is  your  debt  i^ainst  me  extinguish^ 
by  being  set  against  my  demand  on  you  for  a 
i&e  sum ;  and»  again,  the  debt  for  which  you 
may  be  sued  on  my  account  is  canceled  by  the 
ddrt  which  you  have  against  me. 

In  order  to  constitute  the  right  of  set-o£^  or 
compensation,  it  is  necessary,  first,  that  the 
debts  x}r  ol)ligations  to  be  set  i^ainst  each  other 
be  of  the  same  nature  as  money  against  mone^^ 
but  not  money  against  grain /^^ 

5.  That  the  debt  brought  in  compensation  or 
set-off  has  become  due  and  payable.^^^ 

3.  That  the  debt  be  of  a  liquid  nature.^^^ 

4.  That  the  debt  be  due  to  the  party  himself 
who  claims  the  set-off  ;^^^  and, 

5.  That  the  debt  be  due  by  the  very  person 
against  whom  we  claim  to  set  it  off.^^ 

(1)  L.  1.  ff.  decompens. 

(2)  L.  10.  S.  2.    L,  11.    L.  12.  ff.    L.  4.    L.  8.  C  eod. 

(3)  L.  7.  ff.  eod. 

(4)  L.  ult.  S.  1.  C.  eod. 

(5)  L.  9.  C.  eod. 

(6)  L.  23.  ff.  eod. 
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Compen-        The  effects  of  M-off  by  operation  of  law,^*^ 

tation,  or 

let-off.       are, 

1.  That  in  case  my  creditor,  with  whom  I 
have  deposited  effects  as  a  security,  afterwards 
becomes  my  debtor,  I  can  demand  these  effects 
back,  provided  I  offer  him  the  balance  due  to 
him/« 

S«  That  when  a  debt  carries  interest,  and  the 
debt  to  be  set  off  against  it  does  not  bear  in- 
terest, the  debt  bearing  interest  is  extinguished 
to  that  amount,  and  the  interest  in  the  same 
proportion/*^ 

3.  That  although  my  creditor  is  not  bound 
to  accept  a  partial  payment,  yet,  however,  when 
he  becomes  my  debtor  for  a  less  sum  than  I 
owe  him,  he  is  obliged  to  abate  his  demand  j^ro 
tantOj  as  the  legal  consequence  of  setoff  f^^  and 

4.  That  having  paid  a  debt  already  extin- 
guished by  set-off,  we  are  entitled  to  recover 
back  the  money  so  paid,^^^  as  not  being  due 
unless  such  pa3rment  be  made  in  satisfaction  of 
a  judgment.^^^ 

Sect.  V. 
Monger.  6.  Merger y  or  confusion  of  claims^  is  when  the 

(1)  L.  21.  ff.    L.  ult  C.  eod. 

(2)  L.  12.  C.  eod. 

(3)  L.  11.  ff.    L.  4.  C.  eod. 

(4)  D.  L.  4. 

(5)  L.  10.  S.  1.  ff.  eod. 

(6)  L.  2.  C.  eod.     L.  1.  C.  de  cond.  indeb. 
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title  of  creditor  and  debtor  with  respect  to  the  Merger, 
same  debt  are  united  in  the  same  person ;  for 
example,  when  one  becomes  heir  to  the  other/*^ 
By  this  event  the  obligation  of  the  surety  also 
becomes  extinguished  ;^^^  for  as  the  principal 
debt  or  obligation  no  longer  exists,  the  accessory 
obligation  ceases  also/^^  But  when  the  creditor 
becomes  heir  to  the  surety,  or  vice  versa,  the 
principal  obligation  does  not  thereby  cease  to 
exist/^^  In  order  that  this  merger  should  take 
place,  the  party  must  be  creditor  or  debtor  for 
the  entire  debt ;  since,  if  he  is  such  only  for  a 
part;  the  merger  extends  only  to  that  part.  In 
the  same  manner,  if  he  is  heir  only  to  a  part,  the 
debt  with  respect  to  his  co-heirs,  continues  to 
exist  as  to  their  portions  ^^^ 

Sect.  VI. 

6.  77ie  perishing  or  destruction  of  the  thing  Low,  or 
itself  boundy  as  the  subject  of  the  obligation,   tionofthe 
extinguishes  the  obligation,^^^  provided  the  de-      "^ 
struction  is  entire,  and  not  occasioned  by  the  act 
or  neglect  of  the  debtor,^^^  otherwise  he  is  then, 

(1)  L.  95.  S.  2.    L.  pen.  in  fin.  ff.  de  solut. 

(2)  L.  38.  S.  1.  ff.  de  fidej.    L.  34.  S.  8.     L.  71.  ff.  de 
solut 

(3)  L.  129.  S  4.  ff.  de  Reg.  Jur.     L.  2.  ff.  de  pecul.  leg. 

(4)  L.  71.  ff.  de  fidejuss. 

(5)  L.  50.  ff.  de  fidejuss.     L.  1,  C.  de  hered,  act. 

(6)  L.  33.     L.  57.  ff.  de  Verb.  obi. 

(7)  L.  82.  S.  1.     L.  91.  S.  2.  ff.  eod. 

T 
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Loss,  or      as  well  as  his  heirs  and  sureties,  bound  to  make 
11^^?  the  good  the  value.^^^ 

thing. 

Sect.  VII. 
Lapse  of        7,  The  lapse  of  the  time  for  which  the  obliga- 


time. 


tion  was  entered  into ;  for  instance,  if  I  become 
surety  for  any  one  on  condition  of  not  remain- 
ing bound  beyond  the  term  of  three  years.^*^ 
To  this  head  also  pertain  all  loans  made  upon 
annuities  for  lives  which  drop  by  the  death  of 
the  parties  for  whose  lives  they  were  granted.^^^ 
In  like  manner,  when  an  obligation  is  entered 
into,  on  condition  of  lasting  no  longer  than  until 
the  occurrence  of  a  certain  event ;  for  example, 
in  case  I  become  security  for  any  one  until  a 
certain  vessel,  in  which  he  has  considerable 
interest,  shall  have  arrived, — the  arrival  of  the 
vessel  releases  me  from  this  obligation. ^*^ 

Sect.  VIII. 

Preicrip-  8.  Prescription  also  extinguishes  obligations,  so 
far  that,  after  the  lapse  of  a  certain  time,  limited  b^ 
law,  the  right  of  action  on  them  is  lost/^^  Accord- 

(1)  L.  91.  S.  4.  et  5.  ff.  eod.     L.  58.  S.  1.  ff.  de  fidejuss. 
L.  24.  S.  1.  fT.  de  usur. 

(2)  L.  44.  S.   1  et  2.  ff  de  obi.  et  act.      L.  56.  S.  4.  ff.  de 
Verb.  obi. 

(3)  De  Groot,  Inleid.  3  B.  14  D.  S.  20. 

(4)  L.  59.  S.  5.  ff.  Mand. 

(5)  De  Groot,  Inleid.  3  B.  46.  D.  S.  2.     Regtsgel.  Obaerv. 
2.  D.  Obs.  97. 
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ing  to  our  law  this  limitatioii  is  generally  fixed  at  Prescnp- 
the  third  of  a  century .^^^  Though  some  authorities  ^^' 
hold  the  period  of  thirty  years  as  sufficient  in 
personal  acitions/^^  In  yearly  rents  the  mere 
lapse  of  thirty  years  without  demand  of  payment 
is  not  sufficient  to  discharge  the  debtor  with 
respect  to  those  arrears  which  have  not  been  due 
thirty  years ;  for  there  are  only  as  many  pre- 
scriptions pleadable  as  there  are  years'  rent  due 
over  this  time/'^ 

Sect.  IX. 

9*  Transaction^  accordy  or  release^  cancels  or  ivuuae. 
annuls  the  obligation  to  which  it  relates,  it  being  t^^^ 
with  respect  to  its  effect  of  equal  force  with  a 
sentence  or  decree  in  which  both  parties  have 
acquiesced/*^ 

Sect.  X. 

Reliefs  or  replacing  the  party  in  his  original  Relief, 
state  before  the  contract,  {Restitutio  in  integrum) 
cancels  the  obligation  against  which  relief  is 
sought.^*^ 

This  remedy  is  by  virtue  of  ktters  patent, 
issued  by  the  court  of  justice,  (mandament  of 

(1)  Matthsi,  Paroem.  9.    Loenius,  Decis.  et  Obs.  Cas.  76. 

(2)  Bynkershoek,  Qusrat.  Jur.  Priv.  Lib.  2.  Cap.  ]  5.  in  init. 

(3)  V.  D.  Keessel,  Thes.  875. 

(4)  L.  2.  ff.  de  jure).    L.  20.  C.  de  transact. 

(5)  Voet,  ad  tit.  ff.  de  in  int.  rest  n.  21. 

t2 
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Relief.  reliefs  or  civil  petition^)  addressed  to  the  judge  of 
the  domicile,  who,  after  a  previous  suit  at  law, 
and  proper  inquiry  into  the  circumstances  of  the 
case/^^  affords  this  relief,  provided  there  be 
good  reasons,  which  by  law  are  limited,  to  fear, 
violence,  fraud,  minority,  absence,  excusable 
error,  and  prejudice  in  above  half  the  value  of 
the  thing ;  and  further,  such  equitable  grounds 
as  may  justify  the  resolution  or  cancellation  of 
the  contract*^*^ 

Sect.  XI. 

Ce$^  Cession,  or  cessio  bonorum^  or  giving  up  one's 

*— •  property  to  one's  creditors,  may  also  be  classed 
among  the  modes  of  extinguishing  obligations, 
in  so  far  that  the  debtor  who  has  obtained  this 
writ,  or  had  it  interinated  or  confirmed  before 
the  judge  of  his  domicile,^^^  is  not  liable  to  the 
demands  of  his  creditors  further  than  as  he  may 
afterwards  come  to  better  circumstances/*^ 
Finally,  some  writers  also  reckon  the  judg- 

(1)  See  my  Treatise  on  the  Practice  of  the  Courts,  4  B. 
Ch.  1. 

(2)  D.  D.  ad  Lib.  IV.  Digest.    De  Groot,  Inleid.  3  B.  48  et 
52.  D. 

(3)  See  my  Treatise  on  the  Practice  of  the  Courts.    2.  B. 
31  Ch. 

(4)  L.  4.  pr.  if.  de  cess.  bon.  De  Groot,   Inl.  3  B.  51  D. 
S.  6. 

♦  See  infra.— T. 
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ments  of  a  court  of  competent  jurisdiction^  and  ceuto 
the  oath  in  court  of  one  of  the  parties,  as  one  *^^'^'"- 
of  the  modes  of  extinguishing  obligations, — but 
not  correctly.  Since,  although  both  of  these 
undoubtedly  form  a  plea  in  bar  to  an  action  on 
the  obligation,^*^  yet  they  tend  much  rather  to 
shew  that  the  obligation,  which  is  the  ground 
of  action,  has  never  existed. 

(1)  De  Groot,  d.  1.  49.  et  50  D. 
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ON    CRIMINAL    LAW. 


CHAPTER  I. 

Of  Crimes  in  General. 

Sect.  I. 

By  crimes  we  understand  those  voluntary  crimes, 
and  injurious  acts  which  are  not  only  contrary  5h^J^ 
to,  but  punishable  by  law.  They  are  com- 
mitted either  maliciously,  fraudulently,  and 
aforethought,  and  these  are  most  deserving  of 
punishment ;  or  through  negligence,  and  so 
worthy,  of.  a  less  degree  of  punishment ;  or 
through  mischance  or  accident,    which  latter 
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Crimes,      canuot  Dioperly  be  imputed  to  the  party  as  a 

and  their 


division.      Crime, 


(1) 


Perfect 
and 

imperfect 
crimes. 


Sect.  II. 

In  all  crimes  we  must  consider  whether  the* 
party  has  so  far  completed  the  act  that  nothing 
more  is  wanting  to  the  perpetration  of  the  crime 
by  him  meditated,  according  to  his  view  of  it,* — 
or  the  contrary. 

Hence  crimes  are  divided  into  perfect  and 
imperfect ;  as  to  the  latter,  we  must  further  con- 
sider whether  the  crime  consist  only  in  the  in- 
tention of  the  party,  and  if  so,  then  whether 
this  intention  has  been  made  manifest  by  any 
overt  act,  and  if  so,  how  far.^'^  It  is  also  of  im- 
portance to  consider  whether  the  party  has  per- 
petrated the  act  at  once,  or  by  continuous  or 
renewed  attempts  ;  also  whether  he  has  repeated 
the  crime,  or  whether  it  be  only  a  first  offence. 

Sect.  III. 

Who  is  to       In   examining  who   is   to  be  considered  as 
^^ard-    ^j^j^j^Q^  Qj»  j^pj^  jj^g  following  things  are  to  be 

considered. 

1.  To  render  any  act  criminal  inlaw,  it  must 
be  supposed  that  there  exists  some  law  which 


criminal. 


The  law 
ordaining 
punish- 
ment. 


(1)  J.  C.  Von  Quistorp,  GnindsatzedesDeutscheD  Peinlichen 
Rechts,  1  Th.  S.  25. 

(2)  Boehmer,  ad  Ck)nst  Crimin.  Carol,  ad  Act.  131.  S.  38.  et 
Art.  178.  S.  6. 
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affixes  a  punishment  to  the  commission  of  this  The  law 
act.     Where  no   such  law   exists  there   is   no  punish^ 
crime  in  law,  although  the   same  act  maybe  ™^^ 
prohibited  under  a  heavy  punishment  in  other 
countries.^*^ 

2.  The  mere  intention  to  commit  a  crime  Criminal 
does  not  of  itself  constitute  crime/*^  (in  law)  f^t^^. 
unless  accompanied  by  some  overt  act  duly 
proved  by  evidence,  and  not  inferred  by  pre- 
sumption; but  if  such  acts  are  proved,  we  must 
then  inquire  with  what  object  they  have  been 
done/'^  Since  it  is  the  intention  or  conscious- 
ness of  the  party  who  commits  the  act  which 
properly  constitutes  its  criminality/*^ 

This  criminal  intention  is  presumed  from  the 
act  itself,  and  the  innocence  of  the  intention 
must  be  shewn  aliundeS^^ 

In  the  same  manner  as  there  are  degrees  of 
negligence,  so  are  there  also  in  the  wickedness 
of  the  object  of  the  criminal ;  and  the  judge,  in 
apportioning  the  punishment,  should  have 
especial  regard  thereto  .^^^ 

(1)  Quistorp,  S.  32. 

(2)  L.  18.  ff.  de  p»D.    L.  225.  ff.  de  Verb.  sigo. 

(3)  L.  41.  in  fin.  ff.  ad  Leg.  Aquil.  L.  39.  L.  53.  pr.  ff. 
de  furt.    L.  79.  ff.  de  Reg.  Jur. 

(4)  L.  4.  S.  1.  L.  7.  ff,  ad  Leg.  Corn,  de  sicar.  L.  1.  L.  5. 
C  eod. 

(5)  L.  I.e.  ad  Leg.  Corn,  de  sicar.    L.5.  C.  de  injur. 

(6)  G.  Fielangirie,  Science  de  la  L^;islation,  Tom.  4. 
Chap.  14. 
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Crimes  3.  When  a  crime  or  offence  has  its  origin,  not 

n^^ce.  80  much  in  the  will  and  intention  of  the  party, 
as  in  the  want  of  proper  caution  and  attention, 
it  is  termed  a  crime  throtigh  negligence.^ 

If  the  punishment  of  death,  or  loss  of 
limb  be  affixed  to  the  offence,  an  accurate  dis- 
tinction must  be  made  between  design  and 
n^ligence,^^^  since  offences  committed  through 
the  latter  can  never  be  capitally  punished,  and 
are  very  seldom  visited  with  the  usual  corpo- 
ral punishment/'^ 
Injury  by  4.  When  the  act  is  occasioned  neither  by  the 
acadcnt  intention,  nor  by  the  carelessness  of  the  party, 
but  by  mere  mischance,  and  is  therefore  purely 
accidental,  the  party  is  neither  subject  to  da- 
mages nor  punishment/^^ 

Sect.  IV. 
Idiots,  &c.       5.  Persons    of   defective    understanding    and 

(1)  L.  4.  S.  1.     L.  7.  ff.     L.  1.     L.  5.  C.  ad  Leg.  Corn,  de 
sicar. 

(2)  Boehmer  ad  Carpzovii  Prax.  Crimin.  Qusst.  27.  Obs.  I. 

(3)  S.  5.  Inst.    L.  31.    L.  51 .  ff.  ad  Leg.  Aquil.     Boehmer, 
ad  Const.  Crim.  CaroL  Art.  146. 


""pi 


*  With  the  criminalists  the  degrees  of  negligence  are  classed 
as  follows : — The  first  degree  is  termed  etdpa  :  the  next,  culpa 
laia^  and  the  third,  or  greatest  degree,  culpa  latissima ;  and  it 
is  held  that  this  very  gross  degree  of  negligence,  culpa  latissima 
proxima  est  dolo  ;  by  which  latter  term,  or  dolo  malo,  a  felo- 
nious intention  is  implied. 
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will  are  not  answerable  for  acts  committed  by  idiots,  &c 
tbem  in  that  state. 

Thus  furious  and  insane  persons,  and  idiots, 
are  not  subject  to  punishment/^^  On  this  head, 
however,  it  is  the  duty  of  the  judge  carefully 
to  ascertain  whether  this  defect  of  intellect  be 
of  such  a  nature  as  to  exclude  all  suspicion  of 
a  malicious  intention  in  the  party,  particularly 
whether  he  has  at  times  lucid  intervals ;  with  a 
view  to  determine  thereby  whether  there  is 
ground  to  affix  the  ordinary  punishment,  or  one 
of  a  milder  nature/'^ 

6.  Persons  of  simple  or  limited  intellect  are  Penoiuof 

weak 

not  to  be  confounded  with  insane  persons  or  intellects. 
idiots,  nor  with  those  who  are  become  childish^ 
and  are  in  their  dotage ;  the  latter  of  whom  are 
frequently  classed  with  insane  persons/'^  But 
by  this  description  we  mean  rather  a  simple^  in^ 
nocent,  stupid  sort  of  people,  forming  a  middle 
class  between  persons  in  their  dotage  and  thofe 
in  the  full  possession  of  their  faculties.  Those 
persons  are  capable  of  committing  real  crimes, 
and  may,  according  to  circumstances,  be 
punished  by  loss  of  life  or  limb  ;  since  in  crimes 
the  question  is  not  so  much  whether  the  party 

(1)  L.  12.  ff.  ad  Leg.  Oau  de  sicar.  L.  13.  L.  14.  AT.  de 
offic  PjTssid.  L.  40.  ff.  de  Reg.  Jiir.  L.  9.  S.  2.  ff.  ad  Leg. 
PoiDp.deparric. 

(2)  Matthsus  de  Crim.  in  Prolcg.  Cap.  2.  n.  6. 

(3)  Quistorp,  S.  39. 


384 


ON    CRIMINAL    LAW. 


Melan- 
choly. 


Persons  of  possesses  a  strong  understanding  and  an  accu- 
inteiiecu.  ^ ^te  knowledge  of  the  laws,  as  whether  he  was 
conscious  at  the  time  that  he  was  doing  an  un- 
lawful act  which  would  subject  him  to  punish- 
ment^*^ 

However,  this  simplicity,  when  properly 
proved,  is  a  strong  ground  of  excuse  even  in 
crimes  punishable  with  death,  and  particularly 
in  those  which  are  grounded  on  (culpable)  neg- 
ligence,  and  wherein  no  special  object  or  design 
appears/*^ 

7.  It  is  more  difficult  to  determine  how  far 
persons  of  a  melancholy  or  dgected  state  of  mind 
are  entitled  to  lenity  or  excuse.  In  general,  no 
great  allowance  is  to  be  made,  when  such  per- 
sons being  in  better  spirits  have  the  use  of  their 
understanding.  But,  nevertheless,  it  is  beyond 
doubt  that  men  sometimes  may  be  affected  with 
so  deep  a  degree  of  melancholy,  that  they  may 
be  considered  as  persons  really  insane,  and  thus 
not  answerable  for  acts  committed  by  them  in 
that  state.  Such  persons,  however,  to  prevent 
further  accidents,  may  be  confined.^*^ 

A  distinction  must  also  be  made  between 
such  melancholy  persons  and  those,  who  being 


(1)  Leyser,  Med.  ad  Pand.  Tom.  9.  Spec.  599. 

(2)  Leyser,  d.  ].    Quistorp,  S.  .39. 

(3)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  1 79.  S.  6.  Carpzovii, 
Prax.  Crim.  Quiest  1 45.  ibique  Boehmer^  in  Observ.  V.  Hall 
ct  Hamebveld,  Uarman  Alfkens.  Amst.  1798. 
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tired  of  life,  commit  a  crime ;  on  whom  the  ordi-  Mcian- 
nary  punishment  is  to  be  inflicted/^^  ^  ^  ^* 

8.  Deafness  and  Dumbness  may  also  be  taken  Deafness 
into  consideration  when  the  parties  are  born  so,  dumbness, 
and  there  are  reasons  to  doubt  the  possibility  of 
an  evil  intention ;  but,  for  preventing  further  ac- 
cidents, it  is  best  to  place  such  persons  in  con- 
finement for  life^ 

But  if  the  party  has  become  deaf  or  dumb  by 
accident,  and  sufficient  proof  appears  of  an  evil 
intention,  he  is  most  assuredly  liable  to  punish- 
me  t/*> 

Sect.  V. 


ncss. 


9.  Drw»*ewwe*^  being  of  itself  an  offence,  and  Pj[""^®"' 
with  respect  to  military  persons  punishable,^'^ 
it  is  therefore  no  sufficient  ground  of  excuse. 

However  there  may  be  cases  in  which  the 
judge  ought  to  attend  to  this  circumstance  ;  and 
a  distinction  is  then  properly  made  whether  the 
party  became  intoxicated  of  his  own  accord,  or 
has  been  made  so  against  his  will. 

If  he  has  been  drawn  into  this  state  by  the 
example  or  inducement  of  others,  this  may 
sometimes  be  a  reason  for  adjudging  a  less 
punishment  than  ordinary,  that  is,  an  extraordi- 

(1)  Boehmer,  ad  Const  Crim.  Carol.  Art.  137.  S.  23, 

(2)  Carpzovii,  Prax.  Crim.  Qusest.  1 47. 

(3)  G.  Feltman,  over  den  Arlicul-brief,  Art.  (yl. 
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Drunken-  nary  one  ;*  but  if»  on  the  contrary,  he  has  volun- 
tarily brought  himself  into  a  state  of  intoxication 
for  the  purpose  of  giving  himself  more  courage 
and  firmness  to  commit  the  act,  then  this  state  of 
intoxication  is  by  no  means  an  excuse :  on  the 
contrary,  the  crime  and  measure  of  punishment 
are  thereby  rendered  greater  than  they  would 
be  if  he  had  committed  the  act  when  sober /^^ 

If  the  drunkenness,  though  voluntary,  be  fol- 
lowed by  a  total  insensibility,  and  there  is  no 
proof  of  a  previous  bad  intention,  but,  on  the 
contrary,  the  party  evinces  a  sincere  repent- 
ance, there  may  sometimes  be  reasons  for  miti- 
gating the  punishment ;  but  all  depends  on  the 
circumstances  which  should  all  concur  in  favour 
of  the  party  ;  since,  in  general;  the  judge  should 
not  easily  admit  intoxication  as  a  good  ground 
of  excuse^*^ 

Anger.  10.  The  excuse  on   account    of  wrath   or 

anger  is  not,  properly  speaking,  admissible.  But 
if  there  appear  any  mitigating  circumstances  in 
favour  of  the  party,  for  example,  that  he  had 
just  grounds  for  his  anger,  or  that  he  was  not  the 
first  to  commence  the  quarrel,  and  if  he  exhibits 

(1)  Leyser,  Med.  ad  Pand.  Tom.  1.  Spec.  59.  th.  3.  etTom.  5. 
Spec.  348. 

(2)  Carpzovii,  Praz.  Crim.  Qusst.  146.  Quisiorp,  S.  42 — 44. 

♦  See  note,  infra. 


BOOK  II.  287 

Hnmediately  after  the  act  a  sincere  repentance,    Anger. 
if  no  proof  appear  of  a  previous  evil  intention, 
and  he  is  a  young  person,  and  the  like,  these 
circumstances   may  be   taken  into  favourable 
consideration  in  awarding  the  punishment.^^^ 

1 1 .  When  the  party  pleads  imorance  of  the  ignorance 

*^.  /  ^  ,  ^  .  of  the  law. 

law  annexing  a  punishment  to  the  act  m  question, 
a  distinction  must  be  made  whether  the  act  was 
of  a  nature  so  horrible  that  its  criminality  must 
have  been  manifest  even  to  the  most  ignorant 
and  uneducated,  in  which  case  this  pretended 
ignorance  is  of  no  avail.^^^  But  if  there  is  ground 
to  suppose  that,  from  the  very  rare  occurrence 
of  such  act,  or  for  other  reasons,  the  rigour  of 
the  law  was  unknown  to  the  party,  the  judge 
may,  on  the  grounds  of  the  want  of  knowledge 
and  experience,  mitigate,  but  not  entirely  remit 
the  punishmeut/^^ 

This  excuse  is  more  readily  admitted  when 
the  law  in  question  is  of  a  local  nature,  or  pecu- 
liar to  that  particular  country,  and  the  party  is 
a  foreigner.  But  if  he  be  an  inhabitant  of  the 
country,  and  the  law  has  been  duly  promulgated 
and  sufficiently  made  known,  and  there  is  no 
proof  of  its  having  fallen  into  disuse,  then  the 

(i)  Carpzovii  Prax«  Crim.  Qu8est.6.  Queest.  18.  n.  5.  seqq. 
Quaest  147.  n.  41.  seqq.  ibique  Boehmer  in  Observ. 

(2)  L.  2.  C.  de  in  jus  voc.  L.  11.  S.  10.  ff.  ad.  Leg.  Jul. 
J|  adult.     L.  37.  ff.  de  minor.     L.  7.  C.  unde  vi. 

(3)  Boehmer,  ad  Const.  Carol.  Art.  179.  S.  12. 
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Ignorance  pretence  of  ignorance  avails  nothing/ ^^  As  little 
serves  the  pretence  of  the  party,  that,  although 
he  knew  the  existence  of  the  law,  he  was  not 
aware  that  it  was  applicable  to  his  case ;  at 
least,  this  mistake  on  his  part  should  appear  to 
have  been  unavoidable,  and  very  clearly  so,  from 
the  concomitant  circumstances,  in  order  to  au- 
thorize the  judge  to  notice  it/*^ 

Sect.  VI. 

Infants.  18.   Children  under  seven  years  of  age  are 

not  punishable  for  their  acts,  though  contrary 
to  law,  as  they  are  not  supposed  to  have  a  proper 
use  of  their  understanding  or  will ;  much  less 
can  evil  intention  or  negligence  be  imputed  to 
them.^*^  They  cannot,  therefore,  be  legally 
punished  as  for  crimes/*^  But  in  order  to  re- 
strain their  evil  disposition,  they  are  chastised 
by  their  parents,  guardians,  or  masters.^^^  When 
children  are  above  seven  y^ars,  but  under  the 
age  of  puberty,  i.  e.  fourteen,  in  cases  of  trifling 
misdemeanours,  they  are  left  to  the  correction 
of  their  parents,  &c.  :^^^ — but  in  ofiences  of  a 
graver  nature,  and   where  there  is   reason  to 

(1)  Quistorp,  S.  48. 

(2)  Quistorp,  S.  49. 

(3)  L.  23.  S.  2.  fr.  de  edil.  edict.  L.  22.  ff.  ad  Leg.  Corn,  de 
fals.     L.  1 2.  if.  ad  Leg.  Corn,  de  sicar. 

(4)  L.  7.  C.  de  poen. 

(5)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  179.  S.  2. 
(G)  Boehmer,  d.  1.  Art.  164.  S.  1. 
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suppose  an  evil  intention  in  them  beyond  their  lufantA. 
years,  they  are  not  subjected  to  the  ordinary 
punishment,  but  punished  by  whipping,  or  im- 
prisonment for  a  time,   or  some  other  milder 
punishment/*^ 

13.  With  respect  to  those  who  have  past  the   Minority, 
age  of  fourteen,  but  who  are  not  yet  of  full  age, 
their  minority,  in  cases  of  incontinence,  and  of 
crimes  of  no  great  importance,  may  be  noticed 
in  mitigation.^^^ 

But  in  a  case  of  a  grave  nature,  and  fre- 
quently committed,  and  if  the  party  be  not 
much  under  age,  then  there  is  every  reason  to 
suppose  in  him  an  evil  intention,  and  his  mi- 
nority avails  but  little.^'^  If,  on  the  contrary, 
no  sufficient  proofs  appear  of  evil  intention,  if  he 
repents  and  is  sorry  for  the  act,  and  it  is  the  re- 
sult rather  of  an  excess  of  passion  than  of  deli- 
berate malice,  and  there  are  grounds  to  hope 
for  his  amendment,  the  minority  has  consider- 
able weight  in  mitigation  of  punishment,  even  in 
crimes  which  induce  capital  or  coi*poreal  punish- 
ment^*^ 

(1)  L*  37.  ff.  de  Minor.  L.  6.  pr.  ff.  ad  Leg.  Jul.  pecul.  L.  1. 
S.  32.  ff.  ad.  ScL  Silan. 

(2)  L.  1.  C.  si  adv.  del.  L.  37.  S.  I.  ff.  de  minor.  L.  108. 
ff.  de  Reg.  Jur.    L«  16.  S.  3.  ff.  de  poen. 

(3)  L.  9.  S.  2.  L.  37.  S.  1.  flF.  de  minor.  L.  38.  S.  4.  ff. 
ad  leg.  Jul.  de  adult. 

(4)  L.  108.  ff.  de  Reg.  Jur.  L.  16.  S.3.  ff.  de  poen.Cocceii 
Exerc  Curios.  Tom.  2.  Disp.  41. 
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Involun- 
tary acts. 


Accom- 

{>lice8  be- 
ore  the 
fact,  or 
conspira- 
tors. 


14.  Since  all  crimes  consist  in  the  free  and 
voluntary  commission  of  the  act  in  question, 
therefore  no  acts  done  by  persons  in  their  sleep, 
or  noctambulists,  are  subject  to  punishment.^^^ 

Sect.  VIL 

Those  who  aid  and  abet  in  the  commission  of 
a  crime,  in  such  a  way  as  that  without  their  co- 
operation and  assistance  it  could  not  have  been 
perpetrated,  are  termed  accomplices.  When 
this  is  the  result  of  a  previous  engagement  and 
agreement,  to  accomplish  and  effect  in  conjunc- 
tion a  certain  criminal  act,  such  9, plot  is  termed 
a  conspiracy. 

If,  therefore,  the  parties  to  this  plot  have  met 
together,  or  have  made  preparation  to  accom- 
plish a  certain  act  in  concert  by  their  mutual 
co-operation  and  support,  or  have  acted  as  spies 
or  sentinels  for  the  others  in  case  of  danger,  they 
are  all  equally  punishable  as  accomplices  or  ac- 
cessories before  the  fact,  although  the  act  itself, 
as  a  murder,  for  instance,  has  been  committed  by 
one  of  them  only ;  unless  the  special  ^ircum- 
stances  of  the  case  may  justify  an  exception  in 
favour  of  one,  as  when  any  one  of  them  has  be- 
come a  party  through  force  or  simplicity .^*^  If, 
as  the  consequences  of  different  parts  of  the 
same  plot,  several  crimes  of  different  natures  have 

(1)  Boehmer,  ad  Const  Crim.  Carol  Art.  179.  S.  7. 

(2)  Boehmer,  d.  1.  Art.  148.  S.  1.     Quistorp,  S.  34. 
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been  committed  at  the  same  time,  and  which  have  Accom- 
no  immediate  connection  with  each  other,  each  Fore^he 
act  must  be  considered  by  itself  without  rela-  ^^^»^J 

J  ccnspira- 

tion  to  the  other,  although  the  perpetrators  are  ^^' 
all  parties  to  the  same  plot/^^ 

Sect.  VIII. 

If  the  participation  in  the  crimes  of  others  is  Accom- 
not  the  result  of  a  previous  plot,  but  consists  in  ^  *^**' 
merely  promoting  the  commission  of  the  crime, 
a  distinction  must  be  made  between  such  as 
have  directly  aided  and  assisted  in  the  com- 
mission of  the  crime,  and  those  who,  on  that 
occasion,  or  afterwards,  are  guilty  of  unlawful 
acts  by  which  the  crime  is  accomplished  or  con- 
cealed. 

The  first  are,  properly  speaking,  accomplices 
{socii  criminis\  or  accessories  before  the  fact  j  who 
are  equally  subject  to  capital  or  corporeal 
punishment  with  the  principals.  The  others 
are  merely  promoters  or  furtherers  of  the  crime, 
and  generally  suffer  less,  i.  e.  an  cvtraordinary 
punishment. *^^^ 

(1)  Quistorp,  d.  1.  in  not. 

(2)  Boehmer,  d.  1.  Art  177.  S.  1  et  2. 

*  By  extraordinary  punishment  is  generally  understood,  in  the 
Dutch  lawy  a  less  punishment  than  that  afBxed  by  the  law.  The 
same  may  be  observed  of  discretionary  punishments,  which  by 
the  author  are  termed  arbitrary  punishments. — T. 

'  u2 
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Accom-  With    respect  to    this    furthering    of    the 

P  '^"'  commission  of  the  crime,  we  must  accurately 
consider  the  degree  of  participation,  whether  it 
is  perfrct  or  imperfect^  and  by  this  the  degree  of 
punishment  is  limited ;  for  example,  when  any 
one  has  furnished  or  procured  the  tools  or  im- 
plements necessary  for  the  undertaking  of  which 
he  is  aware,  although  he  has  had  no  hand  in 
the  execution,  in  this  case  his  participation  is 
perfect^*^  A  person  also  may  participate  in  a 
crime  after  it  has  been  committed,  as  when  he 
harbours  and  conceals  the  parties,  or  partici- 
pates in  the  plunder  obtained  thereby,  &c/'^ 
Ordering         The  giving  any  order  or  charge  to  another  to 

the  com  • 

misdon  of  commit  a  crime,  is  held  as  participation  therein, 
*  *^"™^      and  in  allotting  the  quantum  of  punishment,  the 
circumstances  must  be  considered ;  for  example, 
whether  with  the  giving  the  order,  the  manner 
of  executing  it  has  been  prescribed,   or   the 
person  charged  with  the  execution  is  one  under 
the  authority  of  and  in  subjection  to  the  other, 
&c/'> 
Counsel-         In  like  manner  the  counselling  or  advising 
ad^ng.     ^^  commission  of  any  crime  is  held  to  be  parti- 
cipation.    Herein  also  the  circumstances  come 

(1)  Quistorp,  S.  56. 

(2)  L.  1.  C.  de  his,  qui  lation.     Boehmer,  d.  1.  Art.  177.  S. 
9.    Quistorp,  S.  57  et  58. 

(3)  Boehmer,  d.  L  Art  177.  S.  4.    Putman,  Opuscul.  Jur. 
Crimin.  No.  1. 
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into  consideration ;  for  example,  whether  the  Counsel- 
advice  is  general,  or  points  out  the  mode  of  exe-  iSvistng. 
cution,  or  the  party  who  commits  the  act  already 
had  the  intention  to  do  it,  and  is  only  thereby 
more  fortified  and  encouraged  to  do  it,  or 
whether  this  advice  has  first  prompted  him  to 
the  act/^> 

The  not  preventing  or  hindering  the  commis-  Not  pre- 
sion  of  crimes  by  others,  subjects  the  party  to  crime^ 
extraordinary  punishment,  particularly  when  he 
had  the  means  of  so  doing,  or  could  be  consi- 
dered under  an  obligation  so  to  do.^*^ 
•    In  short,  from  what  we  have  above  stated,  it 
is  clear  that  an  attentive  and  sound  considera- 
tion of  the  case^  with  all  the  accompanying  cir- 
cumstances, must  guide  the  judge  in   deter- 
mining the  degree  of  guilt  of  the  offender. 

The  concealment  or  not  giving  notice  of  any  Conceal- 
crime  abont  to  be  committed,  is  also  considered  ^c.* 
as  a  species  of  participation,  subject  to  extra- 
ordinary punishment.  But  if  the  crime  has 
already  been  committed,  then  the  concealment 
of  it  is  not  punishable,  unless  its  discovery  con- 
cerns the  welfare  and  safety  of  the  state,  or 
some  special  law ;  or  the  holding  some  particular 
office  impose  this  duty  on  us.^'^ 

(1)  Quistorp,  S.  60. 

(2)  Quistorp,  S.  61. 

(3)  Boehmery  de  obligatione  ad  revelandum  occulta,  in  Exercit . 
ad  Pand.  Tom.  6.  Exerc.  97. 
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Sect,  IX. 


mated. 


Magnitude       In  general,  the  magnitude  of  crimes  is  esti- 
how^^d^    mated  according  to  the  following  rules  : 

1.  A  crime  is  greater  in  proportion  to  its 
being  more  or  less  a  breach  of  our  obligations 
to  do,  or  not  to  do,  a  certain  thing. 

Hence  a  crime  against  the  state  is  greater 
than  a  crime  against  an  individual.^^^ 

2.  A  crime  also  is  greater  in  proportion  to  the 
design  of  the  offender,  and  his  consciousness 
that  he  is  doing  wrong.  Therefore  the  repeti- 
tion of  the  crime  is  considered  as  more  heinous 
than  the  first  offence ;  and  in  like  manner  the 
guilt  of  those  persons  is  aggravated,  who  repeat 
an  offence,  after  having  been  already  punished 
for  it.<«> 

3.  A  crime  also  is  greater  in  proportion  to 
the  mischief,  or  injury  occasioned  thereby. 
Therefore  a  crime  actually  perpetrated,  is  greater 
than  that  which  has  only  been  in  contemplation. 
A  crime  also  is  aggravated  when  it  is  accom- 
panied with  other  crimes  perpetrated  at  the 
same  time. 

According  to  these  rules  the  magnitude  of 
the  offences  of  accomplices  is  estimated ;  thus 
it  is  a  greater  crime  to  be  an  accomplice,  as  the 
result  of  a  previously  concerted  plan,  than  to 

(1)  Grotius,  de  J.  B.  ac  P.  Lib.  2.  Cap.  29.  S.  29. 
(i)  L.  2«.  S.  3.  ff.  dc  poen. 
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tiavc  contributed  to  the  commission  of  a  crime  Magnitude 
accidentally,  and  by  a  single  act.    Actual  assist-  how  esti-' 
ance  or  co-operation  in   the  commission  of  a  °^^®^ 
crime,  is  a  greater  offence  than  mere  advice  or 
counsel. 

The  punishment  also  of  a  crime,  is  less  severe 
when  we  have  been  instigated  to  it  by  our 
parents,  or  others  to  whom  we  owe  obedience.^^^ 

(1)  L.  157.  pr.  ff.  deReg.Jur.  Leyser,  Medit.  ad  Pand. 
Tom.  9.  Spec.  580.  Th.  8. 
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CHAPTER  II. 

Of  Punishments  in  general.. 

Sect.  I. 

Punivh-  By  punishment  we  understand  the  suffering 

and  their  inflicted  ou  any  one,  on  the  part  of  the  sovereign, 
^^^^^^  on  account  of  the  non-fulfilment  of  the  duties 
imposed  upon  him  by  the  laws  of  the  state  of 
which  he  is  a  member.  The  chief  object  of 
punishment  is  to  make  an  impression  upon 
others^  and  thus  restrain  them  from  further  dis- 
turbing the  peace  and  security  of  the  state  by 
such  acts.^^^  In  regard  to  punishments  which 
are  not  capital,  they  should  also  tend  to  the  re- 
formation of  the  offender  ;^*^  and  further  if  pos- 
sible to  procure  satisfaction  to  the  party  injured. 

Sect.  IL 

Different         Punishments  are  divided  into  greater  and  less. 
puniih-  The  greater  affect  life  or  limbj    and  are, 

again,  either  simple  or  aggravated  by  additional 

tortures. 

They  are  also  divided  into  ordinary ,  which  are 

inflicted  on  all  malefactors  for  the  same  crime, 

and  ertraordinari/,  which  vary  according  as  the 

(1)  L.  1.  C.  ad  Leg.  Jul.  repetund. 

(2)  L.  20.  ff.     I,.  14.  C.  dc  poenis. 


ment 
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crime  is  deemed  of  greater  or  less  magnitude^  Dtfferent 
from  the  special  circumstances  of  the  case,  or  punish, 
the  person.  ""*°^ 

With  respect  to  the  different  kinds  of  capital 
and  corpora]  punishments,  the  more  we  go  back 
to  the  dark  ages,  the  greater  pleasure  we  find 
was  taken  in  punishments  of  the  most  exquisite 
cruelty  and  barbarity  ;^'^  and,  on  the  contrary, 
the  nearer  we  approach  the  more  civilized  and 
enlightened,  the  greater  is  the  reprobation  of 
this  excessive  cruelty  in  punishment ;  and  it  is 
now  considered  that  the  judge  acts  more  con- 
sistently with  his  character  and  dignity,  when 
he  is  necessarily  severe,  but  not  cruel.^*^ 
The  capital  punishments  yet  in  use,  are  : 
1.  Breaking  on  the  wheel  with  or  without 
decapitation. 

(1)  Heinecdi,  Elem.  Jur.  Germ.  Lib.  2.  Tit.  30.  Putman, 
Elem.  Jur.  Crim.  Lib.  1.  Cap.  2.  S.  Q^*  seqq. 

(2)  Seneca,  de  Ira,  Lib.  1.  Cap.  5, 14,  15,  et  16.  L.  11. 
pr.  ff.  de  poenis. 

^  The  following  character  of  a  firm  and  upright  judge,  as 
drawn  by  the  Roman  lawyers,  may  perhaps  be  acceptable  to  the 
reader :  **  In  cognoscendo,  neque  excandescere  adversus  eos, 
**  quos  malos  putat,  neque  precibus  calamitosorum  inlacrymari 
'<  judicem  oportet :  id  enim  non  est  constantis  et  recti  Judicis, 
**  cujus  animi  motum  vultus  detegit.  Et  summatim  ita  jus 
'*  reddet,  ut  auctoritatem  dignitatis  ingenio  suo  augeat*'— - 
Callistratus,  L.  19.  S.  l.ff.  de  Offic.  Frees. 

See  Translator's  Report  on  the  Criminal  Law  at  Deroerara.— 
p.  23. 
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ourereot        2.  Uaogiiig. 

^f         S.  Decapimtion. 

"«°'-  4.  Strangling    with    or   without    scorching. 

Quartering,  burning,  and  drowning,  are  fallen  into 
disuse*  and  so  also  for  some  years  past,  is  the 
practice  of  leaving  the  body  exposed  on  the 
wheel,  or  on  a  gallows  outside  the  town,  until 
consumed  by  the  air,  or  birds  of  prey /^^ 
7%e  corporal  punishments  still  in  use,  are : 
1  •  Whipping  with  or  without  the  halter  on 
the  neck,  and  with  or  without  being  branded  or 
marked  with. a  hot  iron. 

2.  Confinement  to  hard  labour. 

3.  Condemnation  to  public  labour. 

4.  The  waving  of  the  sword  of  the  execu- 
tioner over  the  head. 

5.  Public  exposure  on  the  scaffold,  with  or 
without  rods. 

6.  The  begging  pardon  of  God,  and  the  court 
of  justice,  on  bare  knees. 

7.  Imprisonment  for  some  days,  on  bread  and 

(1)  Publ.  HoU.  6  March  1795.  Whether  the  unlimited  abo- 
litioD  of  this  usage  be  proper  in  every  respect  i$  a  quesiion.  Is 
it,  it  may  be  asked,  so  improper  to  keep  alive  in  horrible  cases 
the  remembrance  of  their  exemplary  punishment,  to  the  terror 
of  evil-doers,  by  the  public  exposure  of  the  bodies  of  the  male- 
fectors? 

We  have  frequently  turned  this  in  our  minds,  and  we  see, 
with  interest,  that  the  framers  of  the  project  of  a  new  criminal 
code,  p.  15,  have  considered  these  questions  on  our  part  as  well 
founded. 
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water.      The    punishments  by  deprivation   of  Different 
member,  or  limb,  or  mutilation  of  the  body,   plfniah- 
have  been  long  since  abolished   as   barbarous.  ™^*' 
The  only  examples    still    remaining    are  the 
piercing  of  the  tongue  with  a  spike,  the  cutting 
across  the  face,  and  some  others. 

To  the  above  mentioned  punishments  may 
also  be  added  those  which,  although  not  imme- 
diately inflicted  on  the  body  of  the  offender, 
yet  are  nevertheless  for  good  reasons  applied  in 
many  crimes. 

Among  these  are  : 

1.  Banishment  for  life,  or  for  a  certain  term, 
either  from  the  country,  or  from  a  certain  dis- 
trict, or  particular  place.^^^ 

2.  The  declaring  any  one  void  of  honour,  and 
infamous. 

3.  The  declaring  him  to  have  forfeited  his 
office. 

Lastly,  it  is  frequently  no  improper  mode  of 
checking  crimes  to  punish  the  offender  in  his 
goods,  by  imposing  upon  him  a  pecuniary  fine, 
or  mulct,  heavier  or  lighter  according  to  cir- 
cumstances,   with   condemnation   to    corporal 

(1)  On  the  important  question  whether  and  in  what  cases 
the  judges  of  Holland  have  the  power  of  banishing  beyond  their 
own  jurisdiction,  see  Bynkershoek,  Qiisest,  Jur.  Publ.  Lib.  2. 
Cap.  17.  V.  D.  Wall,  Hand  v.  van  Dordrecht,  2  D.  pag.  700 
et701. 
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Different  punishment  in  case  it  be  not  paid  by  a  certain 

^^^  dav  <»> 

punish*.  uay. 

"«""•  Sect.  III. 


D^rees  of 
punuh- 


ment 


Confisca- 
tion. 


Although  it  is  the  duty  of  men  and  christians 
to  banish  from  their  criminal  codes  all  that  is 
cruel  and  barbarous,  yet  it  would  be  absurd  to 
punish  the  same  crimes  always  with  one  and  the 
same  sort  of  capital  or  corporal  punishment/*^ 
There  are  in  crimes  of  the  same  species  fre- 
quently considerable  degrees  of  aggravation  and 
mitigation  which  must  be  noticed  in  awarding 
the  punishment.  In  fact,  it  would  be  an  ab- 
surdity to  punish  the  murderer,  the  house- 
breaker, and  the  thief,  with  the  same  sort  of 
punishment. 

Formerly,  capital  punishments  were  aggra- 
vated by  confiscation  or  forfeiture  of  goods ; 
but  since  the  year  1732  this  has  been  abolished 
in  HoUand,^'^  and  justly,  since  any  punishment 
by  which  the  children  and  family  of  the  male- 
factor likewise  suffer,  is  not  to  be  approved  of. 

(1)  L.  1.  S.  3.  fF.  de  poen.  L.  4.  C.  de  serv.  fugit.  Gener. 
Ordonn.  of  28  Aug.  1749.  Art  4.  Public.  2.  Mar.  1751,  et  23 
Jan.  1753. 

(2)  This  observation  is  entitled  to  some  weight  against  the 
introduction  of  the  punishment  of  the  guillotine.  Even  in  this 
a  distinction  is  already  made  in  the  case  of  great  malefactors,  by 
causing  them  to  put  on  a  red  shirt. 

(3)  Resol.  Holl.  1  May  1732,  but  see  further,  the  Gr.  PL 
Boek.  VI.  D.  pag.  577.  VII.  D.  pag.  844  et  IX.  D.  pag.  458, 
459,  460,  et  462. 
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Sect.  IV. 


It  is  a  general  rule  that  where  there  is  no  crime  Fuiei  in 
there  can  he  no  punishment,  therefore  in  appor*-  punUh^ 
tidning  the  punishment  the  judge  ought,  in  the  ™^**^ 
first  place,  to  attend  to  all  that  has  been  said  in 
the   preceding  chapter  respecting  the  nature 
and  degrees  of  crimes.     In  order  to  render  the 
punishment  affixed  by  the  law  to  the  offence 
perfectly  appropriate,  the  crime  must  have  been 
committed  intentionally,  and  if  the  crime  has 
not  been  completely,  but  only  partially  com- 
mitted, the  ordinary  punishment  of  the  law  is 
nat  applicable.^^^ 

Another  rule  is,  the  punishment  of  the  crime 
can  only  be  indicted  upon  the  party  who  has  conh 
mitted  it  and  his  accomplices S^^ 

Thus  parents  are  not  punishable  for  their 
children,  nor  masters  for  their  servants,  unless 
proved  to  be  accomplices.^*^  Heirs  are  not 
answerable  for  the  crimes  of  those  to  whose  in- 
heritance they  have  succeeded.^*^  They  are 
liable,  however,  for  pecuniary  fines  or  mulcts 
already  imposed  by  the  court,  or  respecting 
which  a  process  is  already  pending,  in  case  the 

(1)  Quistorp,  S.  83. 

(2)  L.  22.  C.  de  poenis. 

(3)  Regtsgel,  Observ.  over.  De  Groot's  Inleid.  1  D.  Obs.  75. 

(4)  L.  26.  ff.  de  poen. 
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Rules  in      party  condemned  happens  to  die  before  pay- 
affixing  . . 
punish-       ment/*^ 

ments.  When  any  one  has  committed  several  crimes, 

a  distinction  must  be  made  whether  they  are 
of  different  or  the  same  nature.  In  the  first 
case,  all  those  special  punishments  should  pro- 
perly take  place  which  the  law  has  affixed  to 
each  offence  respectively,  so  far  as  they  may 
follow  each  other .^'^  However  it  is  most  usual 
in  such  case  to  substitute  a  heavier  corporal 
punishment  in  place  of  all  the  other  special 
ones.^'^  In  case  any  one  commits  a  crime  sub- 
jecting him  to  corporal  punishment,  and  after- 
wards another  which  is  capital,  it  is  clear  that 
the  latter  supersedes  the  former,  although  in  this 
case  a  severer  kind  of  capital  punishment  may 
be  inflicted.  When  any  one,  by  the  commission 
of  several  crimes,  has  become  subject  to  several 
corporal  punishments,  which  cannot  all  be  in- 
flicted at  the  same  time,  the  heaviest  must  be 
chosen ;  but  capital  punishment  can  by  no 
means  be  inflicted  instead  of  all  these  corporal 
punishments  together.  If  the  several  crimes 
are  all  of  the  same  nature,  we  must  consider 
whether  the  law  has  affixed  to  this  repetition  of 
the  same  offence   a  special  punishment;   if  so, 

(1)  L.  ult.  C.  si  reus  vel  accus.  mort.  fuer. 

(2)  Boehmer  ad  Carpzovii  Prax.  Crim.  QuaesL  132.  Obs.  I. 

(3)  L.  17.  C.  de  poenis. 
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this  must  be  followed,  if  not,  then  the  ordinary  Rules  in 
punishment  should  be  inflicted,  which,  however,  pu^'K 
under  aggravating  circumstances,  may  be  ren-  ™®°*^ 
dered  somewhat  severer/*^ 

If  the  same  crime  has  been  committed  by 
several  persons,  these,  with  respect  to  the  contri- 
bution in  damages,  constitute,  according  to  the 
expression  of  the  old  law,  one  guilty  person  /*^ 
but  in  the  allotment  of  the  punishment  (if  the 
circumstance  of  being  accomplices  in  the  same 
plot  makes  no  dilSerence)  each  must  answer  for 
his  own  acts/*^ 

In  cases  of  crimes  of  great  magnitude,  in  re- 
gard to  which  it  is  necessary  for  the  public 
safety  to  create  a  general  feeling  and  terror^  it 
has  sometimes  been  customary  to  execute  the 
malefactor  in  effigy  ;^^^  but  this  is  seldom  done 
at  present.  Of  this  nature  also  is  the  practice 
of  affixing  the  names  of  deserters  on  the  gallows, 
the  better  to  deter  others.^*^ 

The  infliction  of  punishment  xm  the  dead 
bodies  of  criminals  is  a  relic  of  the  barbarous 
ages. 

(1)  Quistorp,  S.  88-90. 

(2)  De  Groot,  Inleid.  3  B.  34  D.  S.  6.  Rfegtegel,  Obdenr. 
2  D.  Obs.  89. 

(3)  L.  22.  C.  de  poen.  L.  uH.  ff.  ad  Leg.  Com.  de  sicar. 
Boehmer  ad  Carpzovii  Prax.  Crim.  Part.  1.  Qusst.  25.  Obs.  1. 
Tom.  1.  pag.  158. 

(4)  Putman,  Advers.  Jur.  Lib.  1.  Cap.  14.  Lib.  2.  Cap.  25. 

(5)  Feltmaiiy  Articul-brief,  pag.  255. 
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Rules  in 
affixing 
punish- 
ments. . 


By  what 
law  pu- 
nishments 
are  to  be 
regelated. 


This  is  not  now  exerpsed  beyond  the  bury- 
ing them  in  those  places  usually  assigned  for 
the  interment  of  malefactors/^^ 

Sect.  V. 

In  the  punishment  of  crimes,  the  laws  of  the 
place  where  the  crime  has  been  committed  must 
be  followed,  although  the  party  may  be  appre- 
hended and  proceeded  against  elsewhere/^^* 

When  the  law  does  not  determine  the  punish- 
ment of  a  crime  begun,  but  not  entirely  com- 
pleted, in  determining  the  punishment,  the 
extent  to  which  the  attempts  or  efforts  of  the 

(1)  Boehmer  ad  Carpzovii  Prax.  Crim.  FM.  3.  Qmst.  131. 
Ob8.3. 

(2)  Voet,  ad  dt.  ff.  de  poen.  n.  11. 


*  Query — If  an  Englishman  who  committed  an  offence  abroad, 
*as  in  Portugal,  be  tried  in  England,  under  a  Special  Commis- 
sion, pursuant  to  Statute  33  Henry  8,  ch.  23,  and  convicted, 
and  supposing  a  punishment  to  be  annexed  to  the  offence  by 
the  law  of  Portugal  different  from  that  which  is  annexed  to  it 
by  the  law  of  England,  which  punishment  should  be  inflicted  ? 

Leyser,  in  his  Meditationes  ad  Pandectas^  is  of  opinion,  that 
in  such  case  the  law  of  the  place  where  the  act  was  committed 
should  be  followed;  and  he  cites  the  case  of  a  man  fleeing  from 
one  jurisdiction  to  another,  in  order  to  oust  the  judge  of  the 
place  of  his  jurisdiction,  to  secure  a  milder  punishment. 

By  43  George  3,  ch.  1 13.  s.  6.  this  act  is  extended  to  the  case 
of  accessories  before  the  £act  in  the  case  of  murder,  and  to  the 
crime  of  manslaughter. 

See  also  Act  13.  Geo.  3.  ch.  63.,  by  which,  misdemeanors 
committed  in  India  may  be  tried  in  England. — T. 
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party  to  efTect  his  purpose  have  succeeded,  must  By  what 

be  attended  to,  and  according  to  this  and  the  nirhments 

proof  of  his  intention,  a  punishment  dilSerent  JJJ®  ^^^^ 
from  the  ordinary  one  is  adjudged/^^ 

Sect.  VI. 

No  judge  is  at  liberty  to  alter,  mitigate,  or  piscre- 
aggravate  the  punishment  affixed  by  the  law  to  nUh^nu^ 
any  offence,  and  which  is  clearly  appplicable  to 
the  case,  unless  the  law  has  left  him  a  discre- 
tion in  this  matter,  or  the  special  circumstances 
of  the  case  afford  lawful  grounds  so  to  do.^*^ 
The  exercise  of  this  discretion  is  permitted  in 
the  following  cases : — When  the  evident  object 
of  the  punishment  appointed  by  law  to  the 
offence  would  not  be  attained  by  its  infliction : — 
When  it  is  impossible,  or  at  least  very  difficult, 
to  inflict  the  prescribed  punishment  personally 
on  the  malefactor  : — When  the  grounds  of  the 
law  itself  are  doubtful  and  obscure : — When  the 
inflicting  of  the  punishment  on  the  guilty  person 
would  be  highly  prejudicial  to  others  and 
innocent  persons : — When  the  state  or  condition 
of  the  person  to  be  punished  makes  a  departure 
from  the  law  in  this  respect  necessary/^^ — When 
the  punishment  is  lefb  to  the  discretion  of  the 
judge,  and  the  offence  is  not  of  a  grave  nature, 

(1)  Quistorp,  S.  96  et  97. 

(2)  L.  1 1.  pr.  ff.  de  poenis.    L.  15.  C.  eo<L 

(3)  Quistorp,  S.  99. 
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Discre-       he  IS  then  at  liberty,  according  to  the  circum- 
n^^^^'  stances  of  the  case  and  of  the  person,  to  alter 
the  punishment ;  and  instead  of  imprisonment, 
or  any  infamous,  or  even  corporal  punishment, 
to  impose  a  fine  or  the  like.     This  discretionary 
power  of  altering  the  punishment  is  permitted 
when  the  law  is  not  suflSciently  precise  on  this 
head,  or  when  on  account  of  some  evidence  of 
a  particular  nature,  it  is  a  question  whether  the 
punishment  prescribed   by  the  law  is  clearly 
applicable  to  the  case.     This  discretion  of  the 
judge,  however,  is  not  of  a  wild  or  capricious 
nature,  but  has  its  limits,  within  which  it  must 
confine  itself.^^^    Therefore,  among  other  things, 
the  judge  must  observe  how  the  Uke  crimes  are 
usually  punished  according  to  the  laws  and  cus- 
toms of  other    tribunals.     Such  discretionary 
punishments    are    confined,    also,   as  to   their 
utmost  extent,  to  those  of  a  corporal  nature, 
and    cannot  be    extended   to    capital  punish- 
ments,  although   the  frequent    commission  of 
the  crime,  the  welfare  of  the  state,  and  other 
weighty  reasons,  may  appear  to  render  it  neces- 
sary;    since    in    all   such  cases,  applications, 
stating  those  reasons,  should  be  made  to  the 
legislature,  whose  authority  and   sanction  the 
judge  must  previously  obtain  for  the  proposed 
purpose.^*^ 

(1)  L.  7S.  L.  79.  L.  60.  ff.  pro.  socio. 

(2)  Quistorp,  S.  100  et  101. 
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Sect.  VII. 


The  reasons  which  may  weigh  with  the  judge  R«moi» 
to  mitigate  the  punishment,  seem,  however,  to  tionof ^ 
merit  a  particular  inquiry.     In  general,  we  may  ^*"^^°'- 
say  that  they  are  to  be  deduced    from    the 
greater  or  less  degree  of  the  immorality  of  the 
action  and  its  consequences.^^^ 

This  mitigation  of  punishment  is  mostly 
obtained  by  the  party,  by  his  offence  being  de- 
clared civil  and  compoundabk,  or  by  his  being 
received  in  submission  on  the  plea  of  guilty,  of 
which  we  shall  have  occasion  to  speak  hereafter. 
Ckmtpensation  is  not  admissible  in  criminal  cases, 
except  in  those  of  Defamation  and  trifling 
ofifences/^^ 

Repentance  shown  for  a  crime  contemplated, 
but  not  wholly  accomplished,  or  else  imme- 
diately after  its  accomplishment,  may  serve  as 
proof  of  a  trifling  degree  of  evil  intention,  par- 
ticularly when  coupled  with  other  favourable 
circumstances,  such  as  immediate  compensa- 
tion for  the  injury;  all  which  afibrd grounds 
for  mitigation  of  punishment  However,  on 
this  head,  it  must  be  carefully  considered  whe- 
ther this  repentance  does  not  come   under  tl  e 

(1 )  C*  J.  Heils,  Judex  et  Defensor  in  Prooessu  inquisit.  Cap.  6. 
pag.  335-546. 

(2)  L.  36.  ff.  de  dol.  mal.     L.  39.  flf.  sol.  malr. 

X  2 
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Reasoni      description   of   repentance  at  the  foot  of  the 

tionofpu-  g^i^^  (Galgenberouw),  as  it  is  termed;  and 

nishmeot.    ^fise  more  from  the  fear  of  punishment  than 

the  love  of  virtue,  and  which,  in  grave  crimes^ 

and  already  completed,  is  of  no  avail/^^ 

The  age  of  the  criminal  (if  he  is  not,  on 
account  of  dotage,  to  be  classed  among  insane 
persons)  is  of  itself  no  reason  for  mitigation  of 
punishment,  since  aged  persons  ought  to  esti- 
mate the  morality  of  their  actions  more  accu- 
rately than  young  persons.  -However,  advanced 
age,  and  the  infirmities  attendant  thereon,  come 
very  much  into  consideration  with  respect  to 
the  sort  of  punishment  to  be  inflicted,  particu- 
larly in  those  of  a  corporal  nature,  and  there- 
fore it  is  very  frequently  confined  to  imprison- 
ment/*^ 

The  weakness  of  females  furnishes  also  some- 
times a  reason  to  affect  them  with  a  milder  sort 
of  punishment  than  men,  unless  the  case 
concern  the  public  safety,  or  be  an  act  of  great 
personal  violence,  which  is  the  less  pardonable 
in  women/'^  When  the  woman  is  pregnant,  no 
capital  punishment  can  be  inflicted  till  afler 
her  delivery,  nor  even  a  corporal  punishment, 

(1)  Leyser,  Medit.  ad  ff.  T.  10.  Spec.  645.  Th,  7  et  8. 

(2)  Boehmer  ad  Carpzovii  Prax.  Crim.  Part  3.  Qusest  144. 
Ob8.1. 

(3)  Quistorp,  S.  108. 
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which  in  this  case  is  altered  as  far  as  possible  Reaioot 
for  some  other  commensurate  with  the  offence/*^  ^otT^pu- 

A  bad  education^  and  the  consequence  imper-  °**^*»'* 
feet  conception  of  good  and  evil,  may,  when 
the  crime  is  not  of  a  heinous  nature,  and  there 
are  no  aggravating  circumstances,  and  there  is 
ground  to  hope  for  the  reformation  of  the 
offender,  be  considered  as  favourable  to  miti- 
gation.^'^ 

Previous  good  conduct,  and  the  circumstance 
of  the  party's  having  been  seduced  to  do  the  act 
in  question  by  others,  if  satisfactorily  proved, 
and  no  great  degree  of  evil  intention  appearing, 
may  be  favourably  considered  by  the  judge  in 
cases  not  of  a  grave  nature ;  but  if  the  party 
thus  seduced  has  already  attained  the  age  of 
manhood,  and  continued  to  give  ear  to  these 
evil  counsels,  and  has  under  the  influence  thereof 
proceeded  to  the  commission  of  the  crime,  then 
he  cannot  avail  himself  of  this  extenuation  of 
his  offence/'^ 

Sickness  may  operate  to  stay  the  execution  of 
the  sentence,  but  not  to  effect  any  alteration  in 
it,  unless  the  sickness  be  of  such  nature  as  not 
to  admit  of  corporal  punishment  without  mani- 
fest danger  to  the  party .^*^    The  question  whe- 

(1)  L.  3*  ff.  de  pcenis.    L.  18.  ff.  de  stat  horn. 

(2)  Quistorp,  S.  100. 

(3)  Quifltorp,  S.  110. 

(4)  Quistorp,  S.  111. 
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KeaioiM  ther  long  confinement  before  trial  should  operate 
tion^f^  in  mitigation  of  the  sentence,  requires  some 
"»'>"«nt.  distinction  in  consideriog  it.  If  the  term  of 
impiisonment  has  been  oi  unusual  duration^ 
ifithout  the  £uilt  of  the  party,  and  the  crime  be 
not  of  a  ci^ital  nature,  this  furnishes  not  only  a 
reason  for  mitigating  the  sentence,  but  some- 
times, in  trifling  cases,  this  imprisonment  is  doo* 
sidered  aSs  the  whole  or  part  of  the  punishment. 
But  in  capital  cases,  the  length  of  the  previous 
imprisonment  does  not  avail  the  prisoner.^^ 

Eurther>  among  the  reasons  for  mitigation  cf 
punishment  may  be  mentioned  the  intercession 
of  the  prosecutor  himself,  or  party  injured:  or 
that  the  prisoner  is  a  person  of  great  talents  or 
acquirements :  or  that  he  has  a  numerous  family : 
or  that  he  has  voluntarily  confessed  his  crime : 
that  the  offence,  although  not  yet  barred  by 
prescription,  has,  however,  been  committed  long 
since  :  that  the  prosecutor  or  party  injured,  has 
himself  been  the  first  cause  of  the  crime  ;  and 
such  like  :  but  it  is  manifest  that  to  determine 
whether  such  excuses  are  lawful  and  well- 
founded,  we  must  consider  the  nature  of  the 
offence  with  all  the  concurrent  circumstances, 
when   the  weight  or  futility  of  such  excuses 

( I )  L.  25.  ff.  L.  23.  C.  de  poDnis.  Leyser,  Medit.  ad  Pand. 
Tom.  10.  Spec.  645.  Th.  12.  Boehraer  ad  Carpzovii  Prax. 
Crim.  Part  3.  QuKst.  149.  Obs.  2. 
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will  be  very  easily  determined  by  a  discerning  Reasons 

.     ^       f^y  formitiga- 

judge/^^  tionofpu. 

Dishment. 

Sect.  VIIL 

Having  thus  far  treated  of  crimes  in  general,  Ciassifica- 
and  their  punishments,  we  must  now  proceed  crimes. 
to  the  consideration  of  the  particular  species  of 
crimes  ;  and,  for  the  sake  of  order,  they  may  be 
classed  under  the  following  principal  heads : — 

1.  Crimes  against  religion. 

2.  Crimes  against  the  state  and  public  safety. 

3.  Crimes  agsdnst  the  life,  or  person,  or  bo^ 
nour  of  our  fellow-men. 

4.  Crimes  against  their  property. 

6.  Crimes  arising  from  incontinency  or  lewd- 
ness. 

<1)  Quistorp,  S.  113-117.  b. 
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CHAPTER  III. 
Of  Crimes  against  Religion. 

Sect.  I. 

or  these  The  further  we  go  back  to  the  ages  of  igno- 
wnerai!"  rance,  superstition,  extravagant  sectarian  zeal 
and  intolerance,  the  greater  and  more  extensive 
we  find  this  class  of  crimes/^^  In  proportion  to 
the  progress  of  civilization  and  moderation  has 
this  list  of  offences  been  diminished. 

Those  unhappy  times  when  heretics  were 
persecuted  with  a  barbarous  Inquisition,  and  per- 
sons even  put  to  death  as  sorcerers^  are  past ;  and 
all  this  class  of  cases,  as  not  being  fit  matters  of 
judicial  cognizance,  are  withdrawn  from  the 
tribunals,  in  so  far  as  they  do  not  directly  dis- 
turb the  peace,  or  afiect  the  safety  of  the  state : 
in  which  case  they  certainly  are  still  subject  to 
discretionary  correction  and  punishment^^^ 

We,  therefore,  in  speaking  of  crimes  against 
religion,  confine  ourselves  to  two  sorts — Bkis- 
phemy  and  Perjury. 

Sect.  II. 
Biasphe-         Blasphemy. — By  this  we  understand  all  such 

my. 

(1)  Damhouder,  Prax.  Rer.  Crimin.  Cap.  61. 

(2)  Montesquieu,  rEspritdesLoix,  Liv.  IL  Chap.  4. 
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words  or  actions,  whereby  any  one  contemns  or  Bia»phe- 
reviles  the  Supreme  Being/^^ 

Under  this  head  may  be  reckoned  the  inten- 
tionally spreading  or  circulating  the  disbelief  of 
the  existence  of  a  Supreme  Being  who  governs 
the  universe  : — the  contemptuously  ascribing  to 
God  such  acts  as  are  inconsistent  with  his  at- 
tributes:— the  uttering  of  curses  against  God, 
and  publicly  blaspheming  him  : — the  mocking, 
and  more  particularly  the  disturbing  of  public 
divine  worship,  &c.  From  the  nature  of  this 
crime,  the  chief  thing  to  be  considered  is  how 
far  it  was  the  intention  of  the  party  to  treat  the 
Deity  with  irreverence,  and  the  reasons  for  miti- 
gating punishment  in  other  cases  are  of  consi- 
derable avail  in  this/*^ 

The  punishment  of  this  crime  in  former  times 
extended  to  capital  and  very  severe  corporal 
punishment;  for  example,the  piercing  the  tongue 
with  a  spike/'^  According  to  the  present  more 
moderate  way  of  thinking,  and  because  this 
crime  is  considered  principally  with  respect  to 
its  influence  on  the  public  peace,  it  is  never 
punished  capitally  ;  but  the  rule  now  is  to 
punish  it  at  the  discretion  of  the  judge,  either 
corporally  or  by  fine  or  imprisonment/*^ 

(1)  Meister,  Princ.  Jur.  Crim.  S.  433, 

(2)  Quistorp,  S.  126  et  127, 

(3)  Boehmer,  ad  Const  Crim.  Carol.  Art.  106* 

(4)  Voet,  ad  tit.  if.  ad  L^.  Jul.  Majest.  n.  1. 
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Sect,  III. 

Perjury.  Perjury. — This  crime  is  committed  when  we 

purposely  violate  engagements  entered  into  by 
us  under  oath,  or  when  we  premeditatedly,  to 
the  prejudice  of  a  third  person,  declare,  under 
oathy  that  to  be  trtie  which  we  know  to  he/aUe. 

The  latter  sort  of  peijury  is  certainly  a  greater 
crime  than  the  former,  and  in  general  this  crime 
is  greater  or  less,  according  to  the  degree  of 
wickedness  or  cupidity  which  has  served  as  the 
motive,  and  the  greater  or  less  mischief  from 
the  consequences/^^ 

According  to  our  oldest  laws,  perjury  was 
punished  by  branding  the  face  with  a  hot  iron,^'^ 
or  by  cutting  off  the  joints  of  the  forefingers.^'^ 

But  these  punishments  by  mutilation  of  the 
body  are  now  obsolete,  and  in  their  place  is 
substituted  whipping,  imprisonment,  banish- 
ment, &c.^*^  The  taking  a  false  oath  is,  with 
reason,  considered  as  a  heinous  offence.  The 
bad  intention  thereby  is  so  evident,  and  the 
mischief  to  society  so  incalculable,  that  it  is  the 
duty  of  the  judge  to  deal  seriously  with  this 
oflfence,  and  not  with  a  light  hand. 

(1)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  107. 

(2)  Keuren  van  Zeeland,  Cap.  4.  Art.  11. 

(3)  J.  V.  D.  Eyck,  Uandv.  van  Zuklholl.  pag.  199. 

(4)  Voet,  ad  tit.  ff.  de  jurejur.  n.  32.  Sentence  of  the  Su- 
preme Court  in  the  cause  of  the  Pfocureur  General  v.  Marfjtjey 
Blanken,  15  Oct  1756. 
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CHAPTER  IV. 
Of  Crimes  against  the  State  and  Public  Safety. 

Sect.  I. 

Under  this  head  of  crime  may  be  classed  DifTerent 
high  treason^  treason,  coining,  public  rioting,  via-  Sbaimc. 
lencCf  arson,  evtortion,  or  concussion,  and  bribery, 
or  corrupt  purchasing  of  public  offices. 

Sect.  IL 


1 .  High  Treason,  or  the  Crimen  Perduellioms.  High 
This  crime  is  committed  by  him  who  with  an  ^^ 
hostile  intention^^^  disturbs,  injures,  or  endangers 
the  independence  or  safety  of  the  state  j  for 
example,  to  bring  the  state  under  subjection  to 
a  foreign  power ;  the  treacherously  surrendering 
of  fortresses,  towns,  or  other  possessions  of  the 
state  ;— the  revealing  the  secrets  of  the  state 
with  an  hostile  intention ; — the  favouring  or 
assisting  the  enemy  in  time  of  war  to  the  pre- 
judice of  the  state ; — the  confounding  with  an 
hostile  intention,  the  boundaries  of  the  state.^^ 

High  treason  may  be  committed  by  any  inha- 
bitant of  the  state,  or  person  who  resides  therein 

(1)  Boehmer,  ad  Const.  Crim.  Carol.  Ait.  124.  S.  5u 

(2)  Projet  of  a  new  Code  of  Criminal  Law,  Chap.  2.  Sect  1. 
Art  2-20. 
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High  trca-  for  a  time/^-  Any  one  who  is  apprised  of  an  act 
of  high  treason  is  bound  to  disclose  it,  or  is 
otherwise  subject  to  punishment/*^ 

The  punishment  of  this  crime  of  high  treason 
is  generally  death,  of  which  the  manner  aod 
mode  of  execution  is  usually  regulated  by  the 
circumstances  of  the  case/'^ 

Sect.  III. 

Treaioii.  2.  Trcosony  OT  Crimen  kesa  Mqjestatis.  This 
80  far  agrees  in  its  nature  with  high  treason, 
that  it  is  also  committed  by  acts  which  affect  or 
endanger  the  security  of  the  state,  though  it 
dififers  in  this,  that  to  constitute  treason  it  is  not 
necessary  that  the  act  be  done  with  an  hostile 
intention,  which  is  absolutely  necessary  to  con- 
stitute the  crime  of  high  treason  .^*^ 

It  is  evident  that  the  punishment  of  this 
offence  can  seldom  be  capital,  but  that  it  varies 
according  to  the  greater  or  less  criminality  of 
the  intention  of  the  party,  the  mischief  occa- 
sioned by  the  act,  and  the  different  quality  or 
condition  of  the  parties,  and  may  therefore  be 
either  the  waving  of  the  sword  of  the  execu- 

(1)  Voety  ad  tit  ff.  ad  Leg.  JuL  Majest  n.  4. 

(2)  Voet,  ad  d.  t  n.  11.  Boehmer,  ad  Carpzovii  Praz. 
Crim.  Fbrt  1.  Qusst.  41.  Obs.  9. 

(3)  Voet,  ad  d.  t  n.  6. 

(4)  Boehmer^  Elem.  Jur.  Crim.  Cap.  5.  S.  72. 
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tioner  over  the  head  of  the  offender,  imprison-  Treaion. 
ment,  banishment^  &c.^^^ 

Sect.  IV. 

3.  Coining. — This    crime  is   committed    in  Coming, 
various  ways. 

1.  By  counterfeiting  and  imitating  the  coins 
of  the  realm,  by  pieces  which  have  not  the  pro- 
per legal  value. 

2.  By  diminishing  the  value  of  the  current 
coin  of  the  state ;  for  instance,  by  clipping, 
filing,  or  washing  it  with  aquafortisy  &c. 

S.  By  making,  of  one's  own  authority,  pieces 
in  imitation  of  the  coin  of  the  country,  even  if 
they  should  have  the  same  intrinsic  value. 

4.  By  melting,  breaking,  or  exporting,  con- 
trary to  law,  the  current  coin  of  the  state.^*^ 

According  to  the  nature  of  these  different 
species  of  offences,  and  their  different  conse- 
quences to  society,  the  punishment  is  lighter  or 
heavier. 

However,  coiners  who  have  been  guilty  of 
this  crime  in  its  fullest  extent,  are  punished 
with  us  by  death  .^*^ 

(1)  Quistorp,  S.  158. 

(2)  Ontwerp  van  het  Lij&traffelijk  Wetboek,  4  HoofibL 

(3)  L.  2.  C.  de  fals.  monet  Voet,  ad  tit  ff.  ad  Leg.  Cora, 
de  fills.  Q.  8.  No  one  who  at  all  considers  the  incalculable 
injury  done  to  the  state  by  this  crime  can  think  the  punishment 
of  death  too  severe,  and  when  we  consider  its  effect  in  a  com- 
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Coiniug.  Those  who  are  only  guilty  of  clippings  de- 
facing, or  the  lesser  sorts  of  adulteration  of  the 
coin,  are  sentenced  to  corporal  or  other  punish- 
ment, according  to  circumstances/^^ 

The  counterfeiting  or  Msifying  of  state 
papers,  such  as  public  bonds,  redeemable  annui- 
tiea^  and  other  government  securities,  is  not 
without  reason,  on  account  of  its  pernicious 
consequences  to  the  state  and  the  inhabitants, 
|Hini9hed  with  death,  the  same  as  coining  is, 
unless,  from '  some  favourable  circumstances  in 
the  case,  it  is  commuted  for  corporal,  or  some 
othet  extraordinary  punishment.^^^ 

Sect.  V. 

Sedition.  IV.  PubUc  Tumult  ov  Vtokfice. — In  the  first 
place,  under  this  head  of  crimes,  we  must  rank 
the  crime  of  Sedition.  That  is,  the  committing 
acts  of  violence  and  force,  by  which  the  public 
order  and  tranquillity  is  endangered,  and  the 
authority  of  the  public  officers  and  magistrates 
attacked  or  set  at  defiance. ^'^ 

mercial  country,  this  opinion  receives  additional  force.  Our 
attention  therefore  was  not  a  little  excited  by  the  circumstance, 
that  the  framers  of  the  Projet  of  the  new  Crimioal  Code  should 
have  considered  mere  oorpotxal  panishment  at  sufficient  in  this 
case. 

(1)  VoGt,  add.  t.  n.  8.  .  . 

(2)  Ontwerp  van  het  Lijfstraff.  Wetboek.  5  Hoofdst. 

(3)  Boehmer,  ad  Const.  Crim.  Caiol.  Art.  127.  S.  1. 
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As  this  ofience  may  be  committed  by  divers  Seditioo. 
acts  and  ways,  so  is  the  punishment  also  various. 

In  very  grave  cases  it  may  be  death,  though 
it  mostly  is  limited  to  corporal  punishment, 
imprisonment,  or  banishment/'^  In  times  of 
political  trouble,  when  these  commotions  are  at 
the  highest,  the  government  generally  provides 
against  them  by  special  laws,  wherein  the 
punishment  is  declared.  Of  these  there  are 
repeated  instances  in  our  times/*^ 

As,  however,  this  crime  frequently  originates 
in  the  different  opinions  entertained  by  men 
respecting  the  government  of  the  state,  parti* 
cularly  when  it  has  been  disturbed  by  political 
changes  and  revolutions,  there  is  scarcely  any 
ofience  in  regard  to  which  it  more  behoves  the 
judge  to  exercise  the  greatest  prudence,  to  the 
end  that  as  on  the  one  hand  he  may  preserve 
and  maintain  peace  and  good  order,  so  on  the 
other  he  may  not,  through  excessive  severity, 
render  any  one  the  unfortunate  victim  of  politi- 
cal dissentions. 

Sect.  VI. 

This  crime  of  violence  is  committed,  not  only  crime  of 
by  sedition,  but  by  all  those  acts  which  have  ^JJ^^ 

(1)  Boehmer,  d.  1.  S.  3.    Quistorp,  &  183. 

(2)  We  may  see  a  number  of  publications  of  this  nature  in 
the  Gr.  PI.  Boek»  0  vol.  3  B.  4  tir.  To  these  add  the  publica- 
tions of  4  March  1795,  1  March  1797 y  I  Nov.  1798,  and  otheis. 


320* 


ON    CRIMINAL   LAW. 


Crime  of 
force  and 
violence. 


for  their  object  an  unlawful  disturbance  of  the 
public  peace  and  security,  or  a  forcible  invasion 
of  the  rights  of  others/*^ 

In  this  more  extended  sense  it  is  usual 
to  divide  it  into  public  and  private  violence; 
and  tliis  is  estimated  according  to  the  persons 
against  whom,  the  places  in  which,  and  the 
means  with  or  by  which  it  has  been  committed/*^ 
The  nature  of  the  offence  renders  it  impossible 
that  the  same  punishment  can  be  applicable  at 
all  times,  and  to  all  cases  ;  it  is,  therefore,  of  a 
discretionary  nature,  and  regulated  according  to 
the  enormity  of  the  offence,  and  the  way  in 
which  it  has  been  committed,^'^  and  there  may 
be  cases  in  which  it  may  be  punished  even 
with  death  ^  for  instance,  for  stopping  and  plun- 
dering the  post  or  mail/*^  There  ^are^others, 
again,  for  which  a  slight  punishment  or jcorrec- 
tion  is  held  sufficient. 


Sect.  VII. 

Escaping         Under  this  head,  also,  may  be  classed  the 
priion.       offence  of  assisting  prisoners  to  escape,  or  re- 


(1)  Matthseus,  de  Crimin.  Lib.  48.  tit  4.  Cap.  1.  n.  3. 

(2)  Pothier,  in  Pand«  Justin,  ad  tit.  ff,  ad  Leg.  Jul.  de  vi 
publ.  et  priv. 

(3)  Groenewegen,  de  Legib.  abrog.  ad  S.  8.  Inst,  de  publ. 
Jud* 

(4)  Plac.  Gener.  6  Decemb.  1646,  in  the  Gr.  Plac  Boek» 
D.  1.  pag.  527. 
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leasing  them.      The  worst  of  these  cases  is  Escaping 
when  it  is  purposely  done  by  the  gaoler  or  prison, 
keeper  of  the  prison,  and  the  prisoner  is  a  per- 
son of  consequence,  in  which  case  he  may  be 
punished,  even  with  death /^^ 

But  if  the  escape  has  been  occasioned  merely 
by  the  inadvertence  and  negligence  of  the 
keeper,  then  the  punishment  is  discretionary^ 
and  proportioned  to  the  circumstances  of  the 
case.^'^  If  the  escape  has  been  effected  by 
means  of  a  third  person,  it  must  be  considered 
whether  it  was  accompanied  with  sedition,  or 
ahy^  and  what  kind  of  violence,  and  according 
to  circumstances  the  punishment  is  lighter  or 
heavier/^^ 

If  the  prisoner  has  himself  effected  his  escape, 
then  a  distinction  is  with  reason  made,  whether 
he  was  only  committed  for  trial  or  for  punish- 
ment. In  the  former  case  the  escape  is  merely 
punished  with  some  correction,  in  addition  t6 
the  punishment  of  the  offence :  in  the  latter 
the  escape  is  punished  as  a  separate  offence ; 
commonly  by  extending  the  term  of  imprison- 
ment, whipping,  and  the  like,  unless  the  great- 

(1)  Boehmer,  ad    Const  Crimin.  Carol.  Art.  180.  S.  1. 
Voet,  ad  tit.  ff.  de  cust.  et  exhib.  reor.  n.  8. 

(2)  Leyser,  Medit  ad  Pand.   Tom.  8.  Spec  564.  Tb.  8. 
aeqq. 

(3)  Boebmer,  ad  d.  Art.  180.  S.  4.    Quistorp,  S.  193. 

Y 
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Eieaping     iiess  of  the  violence  used  in  effecting  the  escape 
prison.       require  severer  punishment.^'^ 

Sect.  VIII. 

Anon.  Arson. — This  crime  is  committed  when  any 

one  wilfully  and  maliciously,  and  with  the  view 
to  injure  others,  has  laid  fire  to  buildings^ or 
other  immoveable  property,  whereby  the  same 
has  caught  fire,  and  damage  has  been  occa- 
sioned thereby .^*^  In  judging  of  the  degree  of 
guilt  of  this  offence,^'^  we  must  consider : 

1.  The  greatness  of  the  danger ;  for  example, 
when  a  whole  town  or  quarter  is  thereby  put  in 
danger  of  being  burnt  down,  the  crime  is  greater 
than  when  the  fire  has  been  set  to  a  remote  and 
separate  building. 

2.  The  object  of  the  incendiary,  although  the 
consequences  have  not  effected  his  intention. 

S.  Circumstances  of  aggravation,  as  when  the 
building  has  been  set  fire  to,  with  intent  to  rob 
or  murder,  which  in  our  old  law  is  termed 
moordbrand  /*^  in  such  case  the  crime  is  greater 
than  when  it  has  been  committed  from  a  spirit  of 
revenge,  or  design  of  doing  damage  to  another. 

(1)  Voet,  ad  d.  tit.  ff.  n.  9.    Quistorp,  S.  194. 

(2)  Quistorp,  S.  196. 

•    (3)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  125. 

(4)  V.  D.  Wall,  Handv.  van  Dordrecht,  1  St.  peg.  202. 
Handv.  van  Vlaardingen,  pag.  36. 
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The  punishment  of  wilfully  setting  a  house  Aison. 
on  fire  is  in  our  country  death,  by  strangling 
and  scorching,  and  in  a  very  aggravated  case, 
by  burning  alive.^^^  In  the  case  of  fire  occa^ 
sioned  through  negligence,  this  does  not  amount 
to  arson,  but  is  punished  at  the  discretion  of 
the  judge,  according  to  the  degree  of  negli- 
gence, besides  the  obligation  to  make  good  the 
damages.^^^ 

Sect.  IX. 

Extortion  or  Concussion  is  committed  when  any  Extortion 
person  in  office,  does  by  abuse  thereof,  and  of  his  sion. 
authority,  either  by  pretence  of  an  6rder  from 
his  superior,  or  by  threats  or  menaces,  with  a 
view  to  his  own  personal  interest  and  advantage, 
induce  or  compel  another  to  submit  to  what  he 
demands/'^  Such  persons  are  real  pests  to 
society,  and  deserve  the  severest  punishment. 
The  correction  of  this  offence  is  discretionary, 
and  besides  restoring  what  has  been  extorted, 
consists  generally  in  the  privation  of  office,  fine, 
imprisonment,  and  the  like/*^ 

Against  extortion  by  military  persons,  pro- 
vision is  made  by  various  express  laws.^*^ 

(1)  Voet,  ad  tit.  ff.  de  incend.  ruin,  naufr.  n.  5. 

(2)  Quistorp,  S.  203  et  204. 

(3)  Putroan,  Elem.  Jur.  Crimin.  S.  194. 

(4)  Meister,  Princ.  Jur.  Crimin.  Sect  2.   Part.  2.  Cap.  19. 
S.  222-225. 

(5)  Voet,  ad.  tit.  ff.  de  concuss,  n.  ult  in  fin. 
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Sect.  X. 


Comipt  7%e  Corrupt  Purchasing  of  Offices  is  when,  by 

of  offica.  unlawful  or  forbidden  means,  any  one  endea- 
vours to  obtain  a  dignity  or  office.  With  us 
almost  all  persons  appointed  to  any  office  are 
required,  before  they  are  admitted,  to  take  the 
Oath  of  Purification/^^  and  particularly  in  this 
sense,  that  in  the  exercise  of  their  office  they 
will  not  suffer  themselves  to  be  bribed  by  any 
gifts  or  presents.  If  they  violate  this  oath 
they  are  subject  to  the  penalties  of  perjury. 

(1)  Voet,  ad  tit.  ff.  de  Leg.  JuL  ambit. 
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CHAPTER  V. 

Of  Crimes  against  the  Life,  the  Person,  and  the 
Honour  of  our  Fellow-Men. 

Sect.  I. 

The  crime  against  life  consists  in  homicide,  Homicide, 
that  is,  the  act  whereby  we  unlawfully  and 
violently  deprive  one  of  our  fellow-creatures  of 
life.  With  respect  to  this  crime  several  things 
deserve  to  be  seriously  considered,  which  we 
shall  therefore  treat  of  in  the  way  of  question 
and  answer. 

Sect.  II. 
On  whom  may  homicide  be  committed  ?  On  whom 

On  all  persons  that  have  life,  without  distinction  J^JJ^^ 
of  age  or  sex  ;^*^  even  upon  those  who  are  already  *^ 
dangerously  ill/^^  but  not  on  monsters  or  de- 
formed births,  whom  it  is  the  custom  to  smother, 
but  not  till  after  notice  to  the  magistrate.^'^ 
But  most  assuredly  the  slaying  of  insane 
persons,  malefactors,  or  heretics,  &c.  amounts 
to  homicide. ^*^  It  is  enough  that  we  have  de- 

(1)  L.  1.  S.  2.  ff.  ad  Leg.  Cora,  de  sicar.  Leyser,  Medit,  ad 
Ptod.  Tom.  9.  Spec  597.  Th.  5. 

(2)  Boehmer,  ad  Const.  Crim.  Carol.  Art  137.  S.  2. 

(3)  De  Groot,  Inleid.  1  B.  3  D.  S.5.  R^;t8gel.  Obaerv.  1  D. 
Obs.  7. 

(4)  BoehmeTyd.l. 
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On  whom 
it  may  be 
commit- 
ted. 


By  whom. 


Mortal 
wounds. 


prived  a  fellow  creature  of  life,  whatever  may 
be  his  state  or  condition  in  civil  society. 

Sect.  III. 

By  wham  may  homicide  be  committed  1 
By  all  those  who  are  the  moral  cause  of  the 
violent  death  of  another,  although  they  may  not 
literally  have  committed  an  actual  murder/^^ 

Thus  homicide  may  be  committed  when  we 
withhold  from  another  those  necessaries  which 
are  indispensible  to  life,  which  we  are  bound  to 
furnish,  and  thereby  occasion  his  death ;  and  in 
general  when  any  act  is  the  immediate  cause  of 
the  death  which  follows,  we  are  guilty  of  homi- 
cide. 

Sect.  IV. 

What  is  the  law  with  respect  to  the  itiflicting  of 
mortal  wounds  ? 

In  the  case  of  violent  homicide  the  question 
turns  not  so  much  upon  this,  that  the  wounds 
inflicted  have  led  or  given  occasion  to  the 
death  which  follows,  as  that  in  them  is  to  be 
found  the  only  and  true  cause  of  the  subsequent 
death.^^> 

Whether  a  wound  be  mortal  or  not,  is  not 
merely  to  be  determined  from  the  nature  of  the 
instrument  used ;  for  a  blow  with  the  fist  may 

(1)  Boehmer,  ad  d.  Art.  S.  1. 

(2)  Quistorp,  S.  219. 
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be  mortal  ;^^^  but  the  question  here  is  in  what  MordJ 
place  and  in  what  way  the  wound  was  in-  ^^^""^ 
flicted.<«> 

If  every  person,  or  even  a  person  of  the  same 
habit  as  the  deceased  would,  according  to  the 
common  course  of  nature,  have  died  therefrom^ 
then  is  such  wound  perfectly  mortal,  and  the 
party  is  guilty  of  homicide.  If  the  wound  is 
only  mortal  by  accident^  that  is,  not  perfectly  so 
by  its  nature,  but  so  by  fortuitous  circum* 
stances  arising  after  the  wound,  then,  in 
such  case,  we  must  examine  into  the  nature 
of  the  accident ;  for  example,  great  loss  of 
blood,  fever,  convulsions,  mortifications,  or 
similar  accidents,  whichi  have  not  been  occa- 
sioned by  the  obstinacy  or  perverseness  of  the 
wounded  person  or  patient ;  these  furnish  no 
excuse  for  homicide ;  but  the  case  is  otherwise 
when  the  wound  was  not  of  itself  of  a  mortal 
nature,  but  the  party  by  his  own  wilfulness  and 
obstinacy  has  brought  these  symptoms  on  him- 
self, and  thereby  occasioned  his  subsequent 
death.<'>» 

(1)  L.  7.  S.  1.  L.  27.  S.  23.  ff.  ad  Leg.  Aquil. 

(2)  With  respect  to  the  difference  between  those  woonds 
which  are  mortal  absolutely  and  per  se^  and  those  .which  are 
only  accidentally  so,  see  the  writers  on  Medical  JtarisprudenoBf 
as  Ludwigy  Hebenstreit,  Plenck,  Schlegel,  and  others. 

(3)  Quistorp,  S.  220. 

*  The  Author  here  makes  a  just  distinction^  in  order  to  avoid 
the  too  common  fallacy  of  ••  Post  hocy  ergo  pwpter  hoc^^^^T* 
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Mortal  When  Ihe  party  has  lived  several  days  after 

the  wound,  say  nine  days,  this  does  not  of  itself 
qualify  the  wound  as  accidentally  mortal,  but 
tends,  with  other  concurrent  circumstances,  to 
ground  the  presumption  that  the  wound  has 
given  occasion  to,  but  not  caused  the  death /^^ 

Sect.  V. 

Wilful  and    '  The  next  question  is,  how  many  kinds  qfhond' 

tated         aide  arc  there  ? 

Homicide  is  of  three  kinds.  Homicide  by 
malice  aforethought,  or  prepense:  bomicide  by 
imprudence,  or  want  of  thought,  and  homicide  by 
accident. 

'  The  magnitude  of  the  crime  consists  in  the 
greater  or  less  degree  of  premeditation  with 
which  it  is  committed  ;  in  the  clear  knowledge 
of  the  heinousness  of  the  crime  and  its  conse- 
quences j  in  the  particular  relation  of  the  offender 
to  the  deceased,  and  in  the  reason  which  might 
or  ought  to  have  withheld  him  from  the  com- 
mission of  the  crime. 

Premeditated  homicide  is  either  qualified  or 
not  qualified.  This  qualification  is  deter- 
mined  by  the  circumstances  of  the  place 
and  time  of  the  act,  the  condition  of  the  de- 
ceased, and  the  special  relations  of  the  offender 
to  him,  the  cruelty  of  the  manner  in  which  the 
deed  has  been  perpetrated,  and  the  degree  of 

(1)  De  Groot,  Inleid.  3  B.  34  D.  S.8.  RegtBgeL  Obsenr. 
1  D.  Obs.  93. 
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2.  A  great  and  actual  danger.  wilful  and 

cunning  and  malice  with  which  it  has  been  ^^ 
planned.     Such  a  ^i^^/Z/^ei/ homicide  is  termed  a  ^^^n"^*- 

Malice  prepense,  or  evil  intention  in  a  homicide, 
is  held  as  ffroven  when  a  person  having  deter- 
mined to  commit  a  murder,  accomplishes  it  in 
the  way  and  manner  he  had  previously  medi* 
tated  }  when  a  person  having  assaulted  another 
violently  by  night,  or  in  the  dark,  has  by  repeated 
blows,  in  dangerous  parts  of  the  body,  caused 
his  death  ;  when  the  whole  conduct  of  the  mur- 
derer evinces  his  wicked  intention  to  commit 
murder ;  when  he  has  directed  his  blows  princi- 
pally against  the  head  or  other  mortal  parts. 

To  constitute  homicide  a  direct  design  is  not 
always  necessary.  An  indirect  object  is  alsa 
sufficient,  as  when  any  one  has  assaulted  ano- 
ther with  the  intent  to  wound  him,  and  this 
wound,  however  contrary  to  the  direct  intention 
of  the  party,  occasions  death/*^ 

Sect.  VI. 

An  Homicide  by  Imprudence  takes  place  when  Homidde 
there  is  no  intention,  direct  or  indirect,  to  kill ;  ^c^ 
but  however  an  act  is  committed,  which,  had 
there  been  sufficient  caution,  might  have  been 
avoided.^*^    For  instance,  when  being  employed 

(1)  Quistorp,  8.  221. 

(2)  Boehmer,  ad  Const  Crim.  Carol.  Art.  137.  S.  4-7. 

(3)  Quistorp,  S.  224. 


SdO  ON   CRIMINAL   LAW. 


or  occupied  with  somethiDg,  we  proceed  in  so 
dence.   '    caidess  E  manner  as  to   be  the   occasion  of 


another  losing  his  life  }(^>  when  we  keep 
beastSy  accustomed  to  attack  and  kill  people  ;^'^ 
when  in  jesting  with  any  one,  or  correcting  him, 
we  exceed  the  bounds  of  moderation^  and 
thereby  occasion  his  death ;  when  by  carelessly 
throwing  or  cutting  any  thing  down,  we  kill 
any  one  ;  when,  although  unlawfully  assaulted, 
we  exceed,  without  necessity,  the  limits  of  self- 
defence  }^'^  when,  in  consequence  of  injurious 
acts  and  expressions  of  the  deceased,  without 
cause  on  our  part,  we  have  given  way,  without 
restraint  to  our  passion  ;  and  in  general,  when 
we  might  have  previously  foreseen  that  the  act 
we  were  about  committing  would  be  prejudicial 
to  the  health  or  life  of  another. 

Although  the  imprudence  which  occasions 
the  violent  death  of  another,  admits  of  various 
degrees  of  distinction,  and  thus  in  one  case  is 
much  more  deserving  of  punishment  than  in 
another,  yet,  homicides  of  this  nature  are  never 
judged  according  to  the  rules  which  prevail  in 
cases  of  premeditated  homicide,  and  therefore 
never  punishable  with  death  .^*^ 

(1)  L.  31.  ff.  ad  Leg.  Aquil. 

(2)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  136. 

(3)  Boehmer,  d.  1.  Art.  142. 

(4)  Quistorp,  d.  S.  224. 
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Sect.  VII. 


By  accidental  homicide^  or  chance  medley,  is  Acddentd 
understood  such  deaths  as  are  occasioned  neither  o?dlm(M- 
by  design  nor  by  the  carelessness  of  the  party,  but  ™e^^* 
by  pure  accident,  which  nobody  could  suspect. 
When  these  circumstances  concur,  there  is  no 
crime  to  punish ;  but  this  case  is  extremely  rare, 
for  there  generally  appear  some  signs  of  impru- 
dence.^^^ 

Sect.  VIII. 

What  is  the  Punishment  of  Homicide  ?  .  Punisli. 

When  this  crime  is  premeditated,  or  wilfully  h^iSlddc. 
committed,  the  punishment,  according  to  divine 
and  human  law,  is  death  :^'^  the  nature  of 
which  is  regulated  by  the  circumstances  of  the 
case,  as  they  are  of  a  mitigating  or  aggravating 
nature. 

Homicide  through  carelessness,  and  without 
malice  prepense,  is  punished  with  an  evtraardinary 

(1)  Boehmer,  ad  Const  Crim.  Carol.  Art.  46. 

(2)  Deduction  in  Revision  on  the  part  of  the  head  Officer  of  ' 
Amsterdam  contra  J.  B.  F.  Van  Goch.    Art  250-320.    Ib  it    . 
poisible  that  any  one  can  still  entertain  a  doubt  as  to  the  prot- 

priety  of  punishing  with  death  such  an  offence  ?  Yet  the  magis- 
trates of  Rotterdam  in  the  year  1798  expressed  some  doubts; 
but  these  were  briefly  refuted  in  a  memorial  of  the  court*  of 
justice  of  Holland,  inserted  in  the  resolution  of  the  First  Chapi- 
ber  of  the  Representative  Body,  afler  the  date  of  the  16th  A^ 
gust,  1798. 
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Punish-     punishment^  proportioned  according  to  the  de- 

£>^cide.    gree  of  carelessness/^^ 

'  When  a  homicide  has  been  committed  by 
several  persons  who  have  united  for  this  purpose^ 
and  co-operated  together,  they  are  all  punish- 
able with  death. 

If  it  has  been  committed  in  the  presence  of 
several,  who  were  all  parties  in  the  fray,  then  he 
oply  who  inflicted  the  deadly  wound  is  punished 
capitally^  the  others  are  subject  to  discretionary 
punishment.  The  punishment  is  also  discre- 
tionary when  it  cannot  be  discovered  who  has 
given  the  wound.^*^ 

The  reasons  for  mitigating  the  punishment  in 
cases  of  homicide  are  easily  to  be  collected  from 
the  general  rules  we  have  already  given  on  this 
head.^'^  We  may  also  add  the  case  when  medi- 
cal men  differ  with  respect  to  the  wounds  being 
mortal  or  not,  or  that  the  party  has  lived  so  long 
after  the  infliction  of  the  wound  that  we  may 
with  reason  doubt  as  to  its  being  mortal.^*^ 

Sect.  IX. 

Homidde        What  is  Homicide  in  Self-Defence  ? 

^^'  ^       When  we  kill  or  slay  another  in  defence  of  our 

jufdfiabie    owu  life  or  pcrson.     This  defence  requires, 

oooiicidc.  - 

1.  An  unexpected  and  unjust  assault. 

(1)  Voet,ad  tit.  ff.  ad  Leg.  Corn,  de  Sicar.  n.  9. 

(2)  Boehmer»  ad  const.  Crim.  Carol.  Art  148. 

(3)  See  p.  307  et  seqq. 

(4)  Quistorp,  S.  235. 
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S.  The  impossibility  of  otherwise  defending  Homidde 
or  saving  our  own  life  than  by  taking,  that  of  defence,  or 
the  other.w  j^gj^ 

The  killing  another  in  defence  of  our  honour 
does  not  properly  come  within  the  principle  of 
justifiable  homicide;  unless,  perhaps,  in  the 
case  of  persons  to  whom  flight  would  be 
ruin  to  their  worldly  welfare/'^  That  a  maid  or 
unmarried  female,  having  no  other  means  of 
defending  her  honour  against  a  ravishermay 
kill  him  in  the  attempt  to  force  her,  admits  of  * 

no  doubt.^^^  Homicide  in  defence  of  our  pro- 
perty against  a  thief  may  sometimes  be  con- 
sidered as  justifiable  hoitaicide,  as  when  he 
could  be  prevented  by  no  other ,  means/^^ 
Muchy  however,  in  these  cases  depends  on.  cir- 
cumstances from  which  it  is  to  be  determined 
whether  the  death  is  to  be  considered  as  a  homi- 
cide through  imprudence  or  not. 

Justifiable,  homicide  takes  place  not  only  in 
defence  of  our  own  life,  but  also  in  defence  of 
the  life,  the  goods,  and  the  honour  of  our  wives, 
children,  friends,  and  relations,  and  in  general 
in  defence  of  any  one  who  is  assaulted  unlaw- 
fiilly  and  dangerously/^^  2 

(1)  Boehmer,  ad  Const  Crim.  Carol.  Art  140. 

(2)  Leyser,  Medit  ad  Pand.  Tom.  9.  Spec.  600.  Th.  22. 

(3)  Putman,  Elem.  Jur.  Crim.  S.  320. 

(4)  Patman,  d.  1.  S.  321. 

(5)  Boehmer,  ad  Const  Crim.  CaroL  Art  150.  S.  1 . 


3S4p  on  criminal  law. 

Homicide  Since  every  homicide  labours  under  the  sus- 
defence,  or  picion  of  a  previous  malicious  intention,  every 
iiOTncid^  ^"^  ^^^  attempts  to  justify  it  as  se  defendendo, 
most  by  direct  witnesses  or  proofs,  or  at  least 
by  appearances,  deduced  from  the  circum- 
stances of  the  case,  show  that  he  was  placed 
precisely  in  that  situation  in  which  the  law 
allows  US  to  kill  another  in  our  own  defence/^^ 

Sect.  X. 

Murder.  What  is  murder,  and  wherein  does  it  differ  from 

evenf  other  species  of  homdde  ? — ^This  word  im- 
ports, 

1.  That  some  one  has  been  killed^  or  mortally 
wounded. 

2.  That  this  has  been  done  premeditatedly, 
and  with  malice  aforethought. 

3.  That  the  perpetrator's  object  has  been  to 
derive  some  profit  or  advantage  thereby .^*^ 

To  inflict  the  greater  terror,  and  for  the  better 
prevention  of  this  crime,  the  criminal  is  gene- 
rally condemned  to  be  broken  on  the  wheel.^'^ 

Sect.  XL 
Poisoning.       Among  the    qualijied   sorts    of  murder,    is 

(1)  Carpzovii,  Prax.  rer.  Crim.  Qusst.  33,  ibique,  Boehmer, 
in  Observ. 

(2)  Bohemer,  Elem*  Jur.  Crim.  Sect.  2.  Cap.  17. 

(3)  S,  Van  Leeuwen,  Cens.  For.  Part  1.  Lib.  5.  Cap«12 
and  13. 


BOOK  II.  335 

reckoned  the  destroying  of  any  of  our  fellow  Pobomng. 
creatures  by  poUon.  By  this  we  understand  ail 
such  noxious  things  which  are  administered 
with  the  object  to  affect  the  life  of  any  one/^^ 
The  punishment  of  poisoners  is  death,  and  on 
account  of  the  artful  and  insidious  design,  a 
heavy  punishment  is  annexed  ;  for  example,  the 

However  heinous  the  nature  of  this  crim^ 
thejre  ar6  yet  some  circumstances  of  mitigation, 
which  may  be  taken  into  consideration,  as  when 
by  timely  assistance  the  e£fect  of  the  poison  has 
been  prevented,  or  when  the  poison  has  been 
prepared,  but  not  taken  P^ 

• 

Sect.  Xll. 

Parricide  and  Infanticide  have  at  all  times  Pbrndde 
been  considered  as  homicides  ot  a  very  heinous  ddde. 
nature.    Parricide,  in  its  extended  sense,  com- 
prehends also  the  killing  of  other  relations; 
which  circumstance  of  the  party  killed  being  a 
relation,  always  aggravates  the  crime.^^^ 

Infanticide  or  child  murder j  requires  that  the 
child  be  born  alive,  and  after  due  time. 

This  is  judged  of  from  the  state  in  which  the 

(1)  Leyaer^  Medit  ad  Pand.  Tom.  Spec  609. 

(2)  BoehmeTy  ad.  Const  Crim.  Carol.  Art.  130.  Voet,  ad 
tit  ff.  ad  leg.  Com.  de  Sicar.  n.  14. 

(3)  Qubtorp,  S.  264-266. 

(4)  Boehmer,  ad  Const  Crim.  Carol.  Art  131.  S.  1  et  2. 
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Parricide  body  of  the  child  is  found/^^  Much  stress  has 
ticide.  *  always  been  laid  on  the  experiment,  whether 
the  child's  lungs  would  float  in  water,  or  sink ; 
in  the  former  case,  it  was  held  that  the  child 
was  born  alive^  in  the  latter,  that  it  was  still- 
bom  ;  and  however  this  proof  may  tend  to  ex- 
culpate the  party,  on  the  one  hand,  yet  on  the 
other  hand,  it'  is  not  sufficiently  certain  and 
3ure  as  a  proof  of  guilt/*^ 

Besides  actual  violence  to  the  child,  this  crime 
may  be  committed  by  neglect ;  for  instance,  by 
not  cleaning  it  at  the  birth,  but  letting  it  be 
8uffi>cated  from  this  cause ;  by  withholding  from 
it  ail  kinds  of  nourishment ;  by  not  tying  up 
the  navel  string,  &c.^*^ 

Child  murder  may  also  be  committed,  not 
only  on  children  already  born,  but  also  on 
those  still  in  the  mother's  womb,  when  either 
by  violence  or  by  procuring  abortion,  the  birth 
of  the  child  is  prevented/*^ 

Under  this  head  may  also  be  placed  the 
exposing  of  young-born  children  in  places 
where  there  is  danger  of  their  dying  for  want  of 
help.    When  this  is  done  with  the  object  of 

(1)  Boehmer,  ad  d.  Art.  131.  S.  3. 

(2)  P.  Camper,  on  the  signs  of  life  and  death  in  new-bora 
childero  (Leeuw.  1774). 

(3)  Boehmer,  ad  Carpzovii  Prax  Crim.  Pbrt.  1«  quaest.  9l 
Obs.5. 

(4)  Boehmer,  ad  Const  Crim.  Carol.  Art.  133» 
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causing  the  child's  death,  it  is  an  actual  murder ;  Pmricide 
but  if  the  child  dies  without  this  being  the  ^^ 
intention  of  the  party^  it  is  a  homicide,  under 
the  head  of  imprudence /^^ 

Sect.  XIIL 
The  punishment  of  parricides^  with  the  Ro-  Punbh- 

rwrt  .  ™ent  of 

mans,  was  very  severe.  The  party  was  sewn  parricide 
up  in  a  sack,  with  a  dog,  a  cock,  a  viper,  and  ^^^^ 
an  ape ;  left  to  the  fury  of  these  animals,  and 
thus  cast  into  the  nearest  sea  or  river.^*^  With 
us,  this  punishment  is  not  in  use.  But  parri- 
cides with  malice  iaforethought  are  broken  on 
the  wheel :  and  when  the  previous  design  is 
not  manifest,  they  are  hung  or  decapitated.^^^ 
Female  infanticides  are  strangled ;  but  if  the 
death  of  the  child  is  more  owing  to  imprudence 
than  design,  they  are  subjected  to  a  milder 
punishment,  as  imprisonment.^*^  The  punish- 
ment for  procuring  abortion  depends  much  on 
circumstances,  as  whether  the  child  was  already 
quickened — what  were  the  means  tised  to 
procure    abortion — whether  the    mother    has 

(1)  Boehmer,  d.  1.  Art.  132. 

(2)  J.  F.  Ramos.  Errores,  Triboniani  de  'poena,  parricidii. 
(LB.  1728). 

(3)  Voe(,  ad  tit.  ff.  ad  Leg.  Pomp,  de  parric.  n.  4. 

(4)  Yoet,  d.  1.  Boehmer,  ad  Const.  Crim.  Carol.  Art  131. 


r*       »  ^        .^  .*. 
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Punish-      done  it  of  herself,  or  through  the  inducement 
parricide     of  Others,  &c. ;  according  to  all  which  the  de- 
dcide.        ff^^  ^^  punishment  is  regulated,  and  is  gene- 
rally corporal/*^ 

Such  is  the  case  also  with  respect  to  the 
exparit^  of  children.  If  done  with  the  object 
of  causing  the  child's  death,  it  is  actual  murder ; 
and,  as  such,  punished  capitally ;  but  if  this 
does  not  appear  to  have  been  the  object,  then 
the  act  is  punished  by  imprisonment,  corporal 
punishment,  or  banishment.^'^ 

Sect.  XIV. 

Suidde^  or  Although  suicide  is  undoubtedly  an  unlawful 
murder,  act,^'^  it  is  not^  however,  reckoned  among  those 
crimes  which  are  punished  publicly/*^  Accord- 
ing to  the  very  old  customs  of  this  country, 
the  bodies  of  self-murderers  were  dragged  on  a 
hurdle,  hung  on  a  gibbet,  and  their  property 
forfeited  to  the  state  ;  but  this  custom  has  long 

(1)  Boebmer,  d.  I.  Art  133.  S.  7.  Seqq.  S.  V.  Leeuwen, 
Cens.  For.  Part.  1.  L.  5.  Cap.  15.  n.  5. 

(3)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  132.  J.  Moor- 
man, Verhand,  Van  de  Misdaaden  in  denelver  Straffen,  2  B. 
7.  Hoofdd. 

(3)  J.  Dumas,  traits  du  Suicide.  (Amst.  1773.) 

(4)  With  respect  to  the  causes  of  suicide,  medically  con* 
sidered,  seeL.  Auenbrugger,  de  inni^endige  razemij.  of.  drift 
tot  Zelfmoordy  als  eene  wezentlijke  Ziekte  beschouwd.  (Dordr. 
1788.) 
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been  in  disuse/^^  and  they  are  only  buried  pri-  Suiddei  or 
vately,  and  without  pomp.  muider. 

Sect.  XV- 

Under  crimes  as^ainst  the  person,  whereof  we  Crime* 
m<de  mention  in  the  title  of  thi.  chapter,  may  SST.*^ 
be  classed  wounding  and  diielling. 

In  respect  to  the  case  where  the  wound  tA  Wounds, 
mortal^  we  have  already  treated ;  but  when  the 
wound  is  not  mortal^  then  the  offence,  besides 
the  liability  in  damages/^^  is  according  to  many 
local  laws  of  particular  towns  and  villages 
subject  to  a  fine.^^^  When,  however,  the 
wounding  is  coupled  with  aggravating  circum- 
stances, it  then  comes  under  the  head  of  vio- 
lence, and  frequently  subjects  the  party  to  dis- 
cretionary punishment. 

To  check  the  practice  of  duelling,  several  Dudiing. 
laws  have  been  passed,^*^  particularly  the  placaal 
of  the  States  of  Holland  of  the  22d  of  March, 
1657-^*^    The  substance  of  which  is, 

1.  That  no  one  shall  provoke  another  to  a 

(1)  De  Groot,  Inleid,  2  B.  1  D.  S.  44.  Regt^l,  Obsenr. 
2  D.  Obs.  23. 

(2)  See  p.  250.  supra. 

(3)  S.  V.  Leeuwen,  R.  H.  R.  4  B.  35  D.  n.  2  et  3. 

(4)  Plac.  1  Julii  1637.  G.  P.  B.  2  D.  Col.  458.  Plac.  20. 
Bleij  1641.  G.  P.  B.  1  D.  Col.  391.  Plac.  31.  Maart  1684. 
G.  P.  B.  4  D.  bladz.  162. 

(5)G.P.  B.  2D.  Col.  459. 

z2 
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Duelling. 


Crimef 
against 
honour. 


duely  or  when  challenged  shall  accept  of  it, 
under  pain  of  privation  of  office  and  fine. 

2.  That  the  bearers  of  the  challenge,  and  the 
seconds,  shall  be  subject  to  the  same  punish- 
ment. 

3.  That  all  persons  who  have  any  knowledge 
of  an  intended  duel  are  bound  to  give  informa- 
tion thereof. 

4.  That  those  who  actually  fight  a  duel,  and 
alto  their  seconds,  shall  be  banished  from  Hol- 
land for  six  years. 

5.  That  the  bodies  of  those  who  fall  in  a 
duel  shall  be  interred  without  any  ceremony 
in  the  evening  or  by  night. 

6.  That  if  the  party  killed  has  been  the 
challenger,  his  body  shall  be  publicly  exposed. 

7.  That  he  who  kills  his  antagonist  in  a  duel 
shall  be  punished  with  death  without  any  pardon 


or  remission. 


Sect.  XVI. 


Crimes  aga'mst  the  honour  of  our  fellow  men, 
otherwise  termed  defamation  (injurien),  generally 
afford  only  ground  for  a  civil  action  for  the 
amende  honorable  et  profitable j  as  we  have  before 
mentioned.^^^ 

Simple  defamation,  or  injury  to  character,  is 
seldom  the  subject  of  a  criminal  proceeding, 
unless  there  be  aggravating  circumstances  in 

(1)  See  p.  172.  supra. 
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the  case  to  lead  to  it^  as  when  any  one  has  cir-  Crimes 
culated  libels  or  lampoons,  wherein  the  govern-  h^^r. 
ment  or  the  members  thereof  are  held  up  to 
ridicule  or  contempt  ;^^^  when  the  injury  is  ac- 
companied with  acts  of  violence  ;^*^  or  when  it  is 
of  such  a  nature  that  the  public  peace  is  thereby 
disturbed,  as  in  the  case  of  those  who  wish  to 
take  the  law  into  their  own  hands/''^ 

(1)  PlacHoU.  7  Maart  1751.  G.  P.  B.  8  D.  bladz.  570. 

(2)  Voet,  ad  tit  ff.  de  injur,  n.  18. 

(3)  Groenewegen,  de  Leg.  abr.  ad  S.  1.  InsU  de  vi  bon.  rapt 
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CHAPTER  VI. 

Of  Crimes  against  Property. 

Sect.  I. 

Crimet  Persons  guilty  of   this    crime  are  termed 

property,     thieves^  robbej's^  forgerers^  public  defauUerSy  pre* 

varicatorSf   or  practitioners  who   betray  their 

clients,  cheats  at  play^  bankrupts^  usurers.     We 

shall  shortly  treat  of  each. 

Sect.  II. 

Theft.  Theft  is  the  taking  of  any  moveable  property 

without  the  knowledge  and  against  the  will  of 
the  owner,  with  a  view  to  benefit  ourselves  or 
otliers/^^ 

Theft  is  either  simple  or  compound.  Com- 
pound, or  aggravated*  theft,  takes  place  when 
it  is  accompanied  with  breaking  in. 

When  the  thief  is  provided  with  arms  ;  when 
he  has  been  guilty  of  the  offence  two  or  three 

(1)  Quistorp,  S.  341. 


*  In  the  Roman  law  an  aggravated  offence  was  termed  Crimen 
Qua/t/ico/um^-sometimes  the  condition  of  the  party  gave  it  this 
aggravating  quality.  Thus,  a  slave  was,  for  the  same  offence, 
punished  more  severely  than  a  free  person.  See  Report  by 
Translator,  p.  42-66,  on  Criminal  Law  in  force  at  DemerarSi 
and  example  there  quoted. — T. 
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or  more  times;  when. the  property  stolen  was  m  Theft, 
an  enclosed  place, — ^for  instance,  fish  in  an  en- 
closed pond, — fruit  in  a  garden  or  orchard, — 
wood  in  an  enclosure, — and  destroying  the  young 
plants,  or  cattle  from  a  pasturage ;  when  the 
theft  is  committed  by  servants  or  inmates  to 
whom  the  care  and  custody  of  the  property  had 
been  entrusted;  when  committed  by  soldiers, 
watchmen,  or  guards ;  when  stolen  from  per- 
sons who  are  occupied  at  the  time  in  saving 
their  property,  as  in  cases  of  fire  or  inundation. 
M^th  respect  to  the  punishment  of  thefts  it  is, 
by  the  law  in  force  in  Holland,  settled,^^^ 

1.  That  all  kinds  of  theft  shall  be  punished 
for  the  first  time  with  whipping  and  branding ; 
for  the  second  time  with  whipping,  branding, 
and  banishment  from  Holland  and  West  Fries- 
land  ;  and  for  the  third  time  with  hanging. 

2.  That  thefts  accompanied  with  violence,  or 
house-breaking,  shall  be  punished  with  hanging. 

3.  That  stealing  of  cattle,  the  robbing  of 
mills,  the  stealing  of  paling,  depredations  on 
sluices  or  bridges,  stealing  of  ploughs,  wag- 
gons, and  the  like,  shall  be  punished  with 
death. 

4.  That  the  same  punishment  shall  be  in- 
flicted on  the  purchasers  of  stolen  goods. 

(I)  Plac.  HoU.  16  Dec.  1595.  en  19Maart.  1614.  G.P.B. 
1  D.  Col.  482  et  485. 
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Theft.  It  is,  however,  true,  that  custom,  confirmed  by 

a  number  of  criminal  sentences  of  the  higher  as 
weU  as  the  lower  tribunals,  has,  in  some  degree, 
mitigated  the  rigid  severity  of  this  law,  and  that 
there  are  many  instances  of  cases  of  simple 
theft  being  punished  with  mere  whipping,  and 
even  with  less  punishment  ^  and  of  compound 
^eft  not  being  punished  with  more  than 
severe .  corporal  punishment/^^  Concerning  the 
punishment  of  stealing  of  cattle,  the  practice 
in  this  country  is  not  uniform.  In  some  places 
the  ^  law  against  it  is  very  severe,  and  it  is 
capital ;  in  others  it  is  subjected  to  severe  cor- 
poUal  punishment. ^^^ 

Sect.  III. 

The  crime  of  robbery  differs  in  this  from 
theft^  that  it  must  be  accompanied  with  vio- 
lence.^^^ 

But  as  there  may  be  great  difference  in  the 
degrees  of  violence,  it  is  clear  that  although  a 
robbery,  committed  on  the  highway,  or  in  any 
one's  house,  accompanied  with  violence,  de- 
serves death ;  yet,  sometimes,  in  case  of  miti- 

(1)  See  on  this  head  certain  legal  arguments  to  be  found  in 
the  letters  of  F.  G.  Meijer  door  Ds.  J.  Scharp  (RotL  1797) 
Agterbladz.  128. 

(2)  Voet,  ad  tit  ff.  dc  abig.  n.  4. 

(3)  Boehmer,  ad  Const.  Crim.  CJarol.  Art.  126. 
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gating  circumstances,   a    corporal  punishment  '^^^ 
is  held  sufficient/*^ 

Among  the  worst  species  of  robbery,  are 
numbered  that  of  churches,  and  the  stealing  of 
fneftf  or  kidnapping. 

The  robbery  of  churches,  or  sacrilegCj  is  com- 
mitted on  goods  or  things  consecrated  to  sacred 
uses,  and  has  place,  especially,  when  alms  or 
money  destined  for  the  poor  is  stolen.  Although 
the  superstitious  ideas  which  formerly  prevailed 
with  respect  to  religion,  and  which  were  fre- 
quently the  cause  of  this  offence  being  punished 
with  unexampled  severity,  have  now  given  place 
to  a  more  temperate  way  of  thinking ;  yet  it  is 
certainly  an  aggravated  species  of  crime,  and 
therefore  to  be  visited,  according  to  the  circum- 
stances, with  a  heavy  corporal  punishment/*^ 

The  stealing  of  men,  or  kidnapping,  (plagium) 
takes  place  when  we  conceal  a  man,  with  a  view 
to  deprive  him  of  his  liberty.  The  punishment 
of  this  offence  is  generally  whipping  and  brand- 
ing ;  nay,  in  some  very  aggravated  cases,  accord- 
ing to  the  object  of  the  concealment,  the  punish- 
ment of  death  may  be  proper .^*^ 

(1)  Leyser,  Medit  ad  Pimd  Tom.  8.  Spec.  539.  Voet,  ad 
dt.  ff.  de  vi  bon.  Tapt.  n.  4. 

(2)  Quistorp,  S.  386-390.  Voet,  ad  tit  ff.  ad  Leg.  JuL 
pecol.  n.  5. 

(3)  Voet,  ad  til.  ff.  4e  Leg.  Fab.  de  plagiar. 
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Sect.  IV. 


Falsity  and      A  Concealment  of  the  truth,  designedly,  and 

forgery. 

which  has  the  effect  of  injuring  another^  we 
term  falsity f  and  the  persons  guilty  of  it  faUU 
jicrs. 

Two  things  therefore  are  necessary  to  consti- 
tute the  crime  of  falsity. 

1  •  A  purposed  and  criminal  intention/^^  which 
must  be  fully,  or  at  least  to  a  high  degree  of 
probability,  proved  \^^^  for,  without  this  object  or 
design,  the  motive  to  the  act  may  consist  in 
error  or  msconcq^tion,  which  is  not  punishable.^^^ 

2.  An  actual  prejudice  occasioned  to  a  third 
person/*^ 

Therefore  simple  lies,  when  the  two  above 
mentioned  requisites  are  wanting,  are  not  within 
the  cognizance  of  the  criminal  law/*^ 

Falsity  may  be  committed  as  well  by  acts,  as 
by  omissions,  and  as  well  by  words,  as  by  acts 
and  writings/^^    It  is  manifest  that,  according 

(1)  L.  1.  pr.    L.  2.    L.  23.    L.  32.  pr.  ff.  ad  Leg.  Corn,  de 

(2)  L.  18.  S.  1.  ff.  de  probaL  L.  20.  C.  ad  Leg.  Ck>rn.  de 
fals. 

(3)  D.  L.  20.  C.    L.  31.  ff.  eod. 

(4)  Arg.  L.  23.  ff.  ad  L^.  Corn.  de.  ials.  Boehmer,  ad 
Const  Crim.CaToi.  Art  112.  S.  1. 

(5)  Leyser,  Medit.  ad  Pand.  Tom  9.  Spec.  594. 

(6)  Boehmer,  Elem.  Jur.  Crim.  Sect  2.  S.  324- 
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to  the  measure,  or  the  greater  or  less  degree  of  Pakityaod 
malicious  intention  and  of  prejudice,  occasioned  °'^^*^* 
by  the  act,  this  crime  is  susceptible  of  difierent 
degrees  of  guilt  The  counterfeiting  or  forging 
of  the  seals  of  government,  or  of  corporations^ 
is  of  a  very  grave  nature,  as  also  forging  the 
signatures  of  persons  in  office  ;^^^  and  in  general 
the  forging  of  the  signatures  of  private  persons 
also  merits,  on  account  of  its  consequences,  the 
greatest  vigilance  on  the  part  of  the  judge.  It 
is  almost  impossible  to  enumerate  the  infinite 
variety  of  cases,  wherein  forgery,  or  the  crinien 
falsi  J  may  be  committed/*^ 

In  an  extended  sense,  we  may  also  include 
under  this  offence  the  intentional  frauds  com- 
mitted on  the  revenue  ;^^^  also  all  those  acts  which 
are  termed  frauds/*^ 

In  proportion  to  the  different  degrees  of  guilt, 
which  accompany  the  crime  of  falsity,  is  the 
degree  of  punishment. 

Notwithstanding  the  Emperor  Charles  V« 
has   without  any  qualification  fixed    hanging 

(1)  Quistorp,  S.  410. 

(2)  Voet^ad  tit.  ff.  ad  Leg.  Cora,  de  ^eds.  n.  6. 

(3)  This  species  of  fraud  is,  however,  punished  by  fine,  and 
it  is  only  in  case  of  inability  to  pay  the  fine  that  it  is  corporally 
punished. — Gener.  Ordonn.  28  Aug.  1749,  unless  this  fraud 
committed  on  the  revenue  is  accompanied  with  another  offence, 
such  as  perjury,  forging  of  Government  passports,  &c. 

(4)  D.  D.  ad  tit  ff.  stellionat 
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F^ftity  and  as  the  puiiishknent  of  this  offence  ;^^^  and  there 
inay  certainly  yet  be  cases  in  which  the  concur- 
rence of  aggravating  circumstances  may  justify 
the  punishment  of  death  ;^^^  yet,  by  the  general 
rule,  the  punishment  is  discretionary,  and  there- 
fore it  is  mostly  confined  to  whipping,  with  or 
without  branding ;  imprisonment,  banishment, 
or  a  fine/*^ 

(1)  Edict.  30  Jan.  1545.    G.  B.  B.  1  D.  Col.  383. 

(2)  Boehmer,  ad  Const  Crim.  Carol.  Art.  112.  S.6.  Boel, 
Amat  PriT.  et  Poort  Regt.  bladz.  27. 

.    (3)  &  V.  Leeuwen,  Cons.  For.  Part  1.  Lib.  5.  Cap.  6.  n,  4. 
Voet,  ad  tit  ff.  ad  Leg.  Com.  de  fals.  n.  4. 

•  b  England  the  pablic  feeling  revolts  at  the  indiscriminate 
inflictkm  of  the  punishment  of  death  upon  all  persons  conrfcted 
of  the  crime  of  forgery,  however  widely  distinguished  the  cir- 
cumstances of  one  case  may  be  from  those  of  another,  when 
morally  examined,  and  appreciated  with  a  view  to  the  motives 
and  consequences  of  the  act. 

Yet  the  mischief  remains  unremedied,  and  jurors  are  left  to 
the  painful  alternative  of  imbruing  their  hands  (by  a  verdict  of 
guilty)  in  blood,  which  in  their  consciences  they  cannot  say  ought 
to  be  shed^  or  of  violating  the  sacred  obligation  of  an  oath,  by 
a  verdict  of  acquittal. 

Nothing  but  the  difficulty  of  adapting  to  the  principles  of 
English  jurisprudence  that  graduated  scale  of  pimishment  which, 
in  cases  of  the  **  crimen  faUif**  is  here  recommended  by  the 
author  to  the  judges,  can,  it  is  presumed,  have  hitherto  prevented 
the  modification  of  a  law  so  ineffectual  for  the  accomplishment 
of  its  direct  object,  and  so  mischievous  in  its  collateral  conse- 
quences. 

Impressed  with  the  high  importance  of  the  subject,  the  writer 
of  this  note  submits,  that  a  salutary  reformation  of  the  law  of 
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Sect.  V. 

The  crime  of  peculation  is  committed  when  any  Pecuiaton, 
one^  entrusted  with  the  public  money,  instead  de^uit^ 

foigery  in  England  may  be  made  by  a  legislative  act,  which 
shall  authorise  juries,  according  to  the  circumstances,  to  find 
persons  tried  for  forgery,  guilty  of  that  crime,  either  in  the  first 
or  in  the  second  degree  ;  annexing  the  punishment  of  death  to 
tiie  crime  in  the  first  degree,  and  the  punishment  of  trans- 
portation, or  of  imprisonment  and  hard  labour,  to  the  second 
degree ;  leaving  in  the  second  case  the  duration  of  the  transpor- 
tion,  or  of  the  imprisonment  and  hard  labour,  to  the  discretion  of 
the  presiding  judge. 

This  measure  is  suggested  with  the  less  hesitation,  because  it 
is  felt  to  be  in  analogy  with  the  law  of  felonious  homicide ;  for 
in  that  case  the  jury  are  at  liberty,  according  to  the  circum- 
stances, to  find  the  prisoner  guilty  of  murder,  which  is  homicide 
in  the  first  degree,  or  of  manslaughter,  which  is  homicide  in  the 
second  degree  of  criminality. 

[The  Translator  is  indebted  for  the  above  enlightened  note,  as 
well  as  for  much  other  valuable  assistance  in  this  work,  to  his  late 
lamented  colleague  in  the  Commission  for  Enquiry  into  the  Ad- 
ministration of  Justice  in  the  West  Indies  (Mr.  Coneys),  who  had 
actually,  before  the  dissolution  of  the  Irish  Parliament  by  the 
UnioB,  framed  a  bill  for  the  purpose  suggested  in  this  note.  It 
may  be  further  observed,  as  a  proof  that  those  penal  statutes  which 
grossly  offend,  by  their  severity,  the  natural  ideas  of  proportion 
in  criminal  justice,  virtually  repeal  themselves  ;  and  that  the 
two  ordinances  of  the  Emperor  Charles  V.,  a£Bxing  the  punish- 
ment of  death  in  cases  of  bankruptcy  and  forgery,  although 
passed  as  early  as  the  years  1540  and  1545,  have  never  yet 
been  acted  upon  in  a  single  •instance  in  Holland,  the  most  com- 
mercial slate  of  Europe.] 
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Pecukton,  of  applying  it  to  the  use  intended,  from  motives 
dc^ultOT.  ^^  avarice  appropriates  it  to  his  own  use/*^  The 
punishment  for  this  offence,  besides  replacing 
the  money  thus  corruptly  converted,  consists 
mostly  in  privation  of  office,  imprisonment, 
banishment,  and  the  like/'^  It  is  an  aggrava- 
tion  of  this  offence  when  such  officer  is  bound 
by  an  oath,  and  thus  adds  perjury  to  his  crime. 
When  members  of  government  or  public 
functionaries  accept  a  present  in  order  to  do 
any  act  required  of  them  by  the  duties  of  their 
office^  or,  on  the  contrary,  take  a  bribe  to  induce 
them  to  violate  them,  they  are  liable  to  punish- 
ment,^'^ which  is  more  or  less  severe,  according 
to  the  aggravating  or  mitigating  circumstances 
of  the  case. 

Loss  of  office,  the  being  declared  infamous, 
banishment,  fine^  &c.  are  the  most  usual/^^ 

Sect.  VI. 

Prevarict-  Prevaricatmi  is  a  crime  committed  more 
especially  by  such  persons  of  the  legal  profes- 
sion who,  instead  of  faithfully  supporting  the 
interests  of  their  clients  and  defending  them, 
collude  with  the  opposite  party,  and  betray  the 

(1)  Crimen  reridui. — ^L.  4.  S.  4.  ff.  ad  Leg.  JuL  pecul. 

(2)  Quistorp,  S.417.    Voet,  ad  tit  ff.  ad  Leg.  Jul  pecul. 
il6. 

(3)  T.  t.  ff.  de  Leg.  JoL  repetand. 

(4)  Voet,  ad  d.  t.  n.  3. 
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cause/^^  In  proportion  to  the  evil  intention^ 
and  the  prejudice  to  the  client,  is  the  punish- 
ment lighter  or  heavier.  Suspension,  or  striking 
off  the  roll,  or  prohibition  to  practise  in  fu- 
ture, banishment,  and  line,  are  the  usual  pu- 
nishmentH.('> 

Sect.  VIL 

Among  offenders  pernicious  to  society  are  Cbeadug 
cheats  at  play  ^  in  whose  conduct  theft  and  falsity  ^b^,^. 
are  frequently  united,  and  who  may  therefore, 
in  aggravated  cases,  be  punished  corporally  or 
with  banishment.  As  to  games  at  hazard,  be- 
sides the  disability  to  maintain  an  action  for 
the  money  lost  or  promised  to  be  paid,^'^  divers 
general  and  local  laws  have  been  passed,  from 
time  to  time,  to  check  the  practice,  chiefly  by 
imposing  fines  and  arbitrary  punishment  on 
those  who  practise  gaming  or  lend  their  houses 
for  that  purpose.^*^ 

Sect.  VIII. 

Against  those  who  fail  in  business,  or  become  Banknipti. 
bankrupts^  there  is  not,  strictly  speaking,  any 

(1)  T.  t  ff.  de  pnevaricat 

(2)  Voet,  ad  t.  n.  3. 

(3)  De  Groot  Inleid.  3  B.  3  D.  S.  49. 

(4)  Plac.  van  den  Hove  van  Holland  van  27  April,  1723 ;  18 
Jann.  1732  ;  10  Maart,  1749.  Handv.  van  Amsterdam,  1  D. 
pag.  115.  et  2  D.  pag.  506.  Kuiren  van's  Hage  van  22  Decemb. 
1704.    Keuren  van  de  Beverwijk,  Art.  18. 
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Btnkruptf.  law  affixing  a  punishment.  The  penalty  of 
death,  enacted  by  the  Emperor  Charles,^^^  has, 
on  account  of  its  evident  absurdity,  never  been 
put  in  force. 

•  Although  it  is  to  be  wished  that  sufficient 
provision  were  made,  by  some  wholesome  law, 
against  persons  who  occasion  such  mischief  to 
society,^'^  yet  no  criminal  proceedings  can  be 
had  against  them,  except  when  they  have  ren- 
dered themselves  liable  by  falsity,  fraud,  and 
such  like  offences,  cognizable  at  law/'^ 

Sect.  IX. 
Usarm  With  regard  to  usurers^  that  is,  those  who 

and  fwind* 

lere.  exact  excessive  interest,  and  also  such  who  are 

guilty  of  smndling ;  their  offence  falls  under 
the  head  of  deceit  or  falsity,  and  is  therefore 
subjected  to  a  discretionary  punishment,  ac- 
cording to  circumstances/*^ 

(1)  Edict.  4  Octob.  1540.  Art.  2.  G.P.B.  1  D.Col.  311. 

(2)  Such  a  law  we  have  in  fact  in  Zealand,  bearing  date  the 
27  June,  1776.  G.P.B.  9  D.  pag.  529.    In  Holland  we  have  as 

'  yet  proceeded  no  farther  than  deliberating  upon  it.  Zurck, 
Cod.  Bat.  Art.  Bankeroutiers,  S.  2.  n.  3.  However,  in  the 
Projet  of  a  new  Criminal  Code,  4.  B.  4.  C.  an  article  on  crimi- 
nal bankruptcy  has  been  inserted. 

(3)  Quistorp,  S.  442.  Ordonn.  voor  de  desol.  boed.  kamer. 
te  Amsterdam.  Art.  24. 36.  39. 

(4)  Quistorp,  S.  449.    Voet,  adtit.  ff.  de  usur.  n.  5. 
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CHAPTER  VII. 
Of  Crimes  of  Incontinence. 

Sect.  I. 
Under  this  fifth  and  last  head  of  crimes  we  Crimes  of 

inconti 
nence. 


must  class  those  which  arise  from  incontinence^  *"*^^°  ' 


as  adultery  ^polygamy  or  bigamy  ^  rape^  fornication  ^ 
concubinage^  sodomy^  and  incest. 

Sect,  II. 

Adultery  is  the  carnal  connection  between  a  Adultery. 
married  person,  whether  husband  or  wife,  with 
any  other  person  than  his  or  her  spouse.^*^ 

Adultery  is  committed  either  between  two 
persons  who  are  each  already  married  to  others, 
or  between  a  married  and  a  single  person.  The 
first  is  double^  the  other  single  adultery.  The 
crime  of  adultery  consists  in  the  violation  of  the 
marriage  vow :  thus  it  cannot  take  place  with 
respect  to  persons  who  are  only  yet  betrothed, 
but  not  married/'^^  But  certainly  with  those 
who  are  only  separated  from  bed  and  board  {h 
mensa  et  tkoro\  as  the  marriage  contract  is  not 
thereby  dissolved. ^'^  The  crime  of  adultery  is 
completed  when  those  external  acts  have  taken 

(1)  C.  15.  Caus.  32,  q.  5. 

(2)  Boehmer,  ad  Const.  Crim.  Carol.  Ait.  120.  S.  3. 

(3)  See  page  88,  supra. 

A    A 
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Adultery,  place  which  nature  has  required  in  the  union 
of  the  sexes,  although  that  which  is  necessary  to 
impregnation  may  not  have  taken  place/*^ 

The  punishment  of  adultery  between  two 
married  persons  is  banishment  for  fifty  years, 
and  a  fine  of  a  thousand  guilders  ;  and  further, 
that  the  married  man  shall  be  declared  infamous, 
deprived  of  his  office,  and  incapable  to  hold  any 
for  the  future. 

And  the  punishment  in  cases  of  adultery  by 
a  married  man  with  an  unmarried  woman,  is,  as 
regards  the  man,  the  declaring  him  infamous, 
depriving  him  of  his  office,  and  also  a  fine  of 
four  hundred  guilders,  for  the  first  offence; 
and  for  the  second  offence,  a  double  fine  and 
banishment  for  fifty  years.  With  respect  to  the 
unmarried  woman,  for  the  first  offence,  that  she 
be  kept  on  bread  and  water  for  fourteen  days ; 
and  for  the  second  offence,  banishment  for  fifty 
years. 

When  this  crime  is  committed  between  an 
unmarried  man  and  a  married  woman,  the  man 
is  to  be  fed  for  fourteen  days  on  bread  and 
water,  and  to  pay  a  fine  of  four  hundred  guil- 
ders ;  and  for  the  second  offence,  he  is  banished 
for  life.  The  woman  in  this  case  is  banished 
for  fifty  years.^^^ 

(1)  Matthseus,  de  Crimin.  L.  48.  tit.  3.  Cap.  2.  n.  7.  8.  et  10. 

(2)  Pol.  Ordonn.  van.  1580.  Art.  15,  16,  et  17.  Plac.  HoIL 
11  Sept.  1677.  G.P.B.  3  D.  pag.507. 


BOOK   IF.  355 

On  account  of  the  difficulty  of  proof  in  this  Adultery. 
case/*^   the  public  prosecutors   are   at  liberty 
to  compound  with   the  other  party  as  to  the 
punishment/^^ 

Sect.  III. 

When   a  person,  during  maniage  premedi-  Bigamy, 
tatedly  enters  into  marriage  with  another,  and 
consummation  follows  thereon,  this  is  termed 

The  punishment  of  this  offence,  in  aggra- 
vated cases,  consists  in  whipping  and  banish- 
ment ;  in  other  cases,  the  offender  is  exposed 
publicly  on  the  scaffold,  and  then  banished.^*^ 

Sect.  IV. 
Under  the  crime  of  rape^  we  comprehend  not  Rape 

(1)  Advis  van  De  Groot,  in  de  Holl.  Cons.  3  D.  2  vol. 
W-  707. 

(2)  Resol.  Holland.  29  July,  1679.  G.P.B.  7  D.  |i^.  960. 
Van  Alphen,  papeg.  2  D.  pag.  523.  This  of  itself  is  a  wise  and 
politic  regulation,  provided  it  were  confined  within  just,  mode- 
late,  and  equitable  limits ;  but  alas !  to  how  many  public  prosecu- 
tors may  we  not  apply,  with  feelings  of  sorrow,  the  passage  of 
the  poet? 

*^  Quid  non  mortalia  pectora  cogis  ?  auri  sacra  fames.*' 

it  ought  not,  therefore,  to  excite  surprise  that  in  the  Projet  of  the 
New  Criminal  Law,  no  mention  is  made  of  mulcts  or  compasi' 
tions.  Though,  perhaps,  this  again  is  carried  a  little  too  far  the 
other  way. 

(3)  Boehmer,  ad  Const  Crim.  Carol.  Art.  1 21. 

(4)  R^tsgel,  Observ.  1  D.  Obs.  10.  V.  D.  Keessel,  Thes.  62. 
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Rape.  only  the  viokrUly  ravishing  a  woman  or  maid,  but 
also  the  carrying  her  off  by  force,  and  against 
her  will. 

The  magnitude  of  the  crime  depends  much 
on  the  circumstances  of  the  case  in  aggrava- 
tion or  mitigation.  Among  those  of  an  aggra- 
vated nature  are  cases  in  which  the  rape  is  com- 
mitted under  terror  of  fire-arms,  or  other  wea- 
pons, with  which  the  offender  is  armed,  or  if  the 
offence  is  committed  on  the  public  highway,  or 
on  a  married  woman,  or  on  a  girl  under  the  age 
of  puberty,  or  on  one  deprived  of  her  intellects, 
or  by  guardians,  teachers,  or  directors,  whose 
duty  it  was,  on  the  contrary,  to  have  protected 
the  chastity  of  the  person  ravished.^*^ 

The  punishment  of  this  crime  varies  according 
to  the  circumstances :  in  aggravated  cases,  the  pu- 
nishment of  death  is  applied  ;  in  others,  a  discre- 
tionaiy  punishment  proportioned  to  the  case/*^ 

Sect.  V. 

Fornica-  Under  the  head  of  fornication^  as  a  criminal 

offence,  we  understand  the  conduct  of  those 
who,  from  a  love  of  gain,  or  excess  of  lust,  lend 
their  body  to  the  carnal  knowledge  of  all  per- 
sons. Whoever  seduces  women  thereto,  or 
lends  his  house  for  this  purpose,  and  obtains  a 

(1)  Boahmer,  ad  Const.  Crim.  Carol.  Art.  1 18  et  119.  etin 
Observ.  ad  Carpzovii  Prax.  Crim.  Part.  2.  quaest.  75. 

(2)  Voet,  ad  tit.  ff.  ad  Leg.  Jul.  de  adult,  n.  2. 
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living  by  this  means,  is  termed  a  bawd,  pander ,  Fomica. 

tion. 

or  pimp. 

In  many  parts  of  this  country,  this  crime  is 
winked  at,  although  many  laws  exist  against  it. 
We  may  in  general  say  that  fornication  is  an 
offence  left  chiefly  to  the  correction  of  the 
police,  who  in  scandalous  cases  proceed  therein 
without  form  of  process,  and  in  a  summary  man- 
ner ;  and  are  accustomed,  from  time  to  time, 
when  the  offence  becomes  too  public,  to  demo- 
lish the  brothels,  and  to  punish  the  keepers  of 
them,  and  the  prostitutes  found  therein,  with 
imprisonment  and  banishment  for  a  limited 
time/*> 

Sect.  VI. 

When  two  unmarried  persons,  by  a  mutual  Concu- 
agreement,  entered  into  either  for  life  or  for  a    ^^ 
limited  time,  live  and  cohabit  together,  though 
without  being  married,  as  man  and  wife,  it  is 
termed  concubinage/*^ 

Though  according  to  the  law  of  nature,  there 
is  nothing  improper  in  this,^^^  and  concubinage 
among  the  Romans  was  permitted  ;^*^  yet,  ac- 

(1)  Voet,  add.  t.  n.  1.  Zurck,  in  Cod.  Bat.  Art.  Hoererije. 
S.  Van  Leeuwen,  R.H.R.  4  B.  37  D.  n.  11. 

(2)  Leyser,  Medit.  ad  ff.  Tom.  9.  Spec.  585. 

(3)  See  the  authors  quoted  by  Meister,  in  Bibliotb.  Jur.  Nat 
etGent  Tom.  1.  pag.  82. 

(4)  Heineccius,  ad  Leg.  Jul.  et  Fap.  Lib.  2.  Cap.  4. 
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Coocu-  cording  to  our  law,  it  is,  for  good  reasons  of 
*""^'  state  policy,  prohibited,  and  for  the  first  month 
that  the  parties  thus  cohabit  together,  a  fine  of 
fifty  guilders  is  imposed  on  each ;  for  the  second 
month,  an  additional  fine  of  one  hundred 
guilders  ;  and  if  they  still  continue  to  cohabit 
together,  banishment  for  the  term  of  ten  years, 
and  a  discretionary  fine/^^ 

This  law  is  properly  interpreted  so  as  to  be 
only  applicable  to  those  who,  after  previous 
warning  and  admonition  to  discontinue  this 
course  of  life,  still  persist  therein /^^ 

Sect.  VII. 

Sodomy.  The  Unnatural  crime  committed  by  men  with 
men,  or  men  with  beasts,  constitutes  the  horri- 
ble crime  of  SodomyS^^  A  crime  so  contrary  to 
all  the  laws  of  nature,  to  the  laws  of  God,  and 
the  welfare  of  society,  that  by  an  express  law 
it  is  declared,^*^  that  this  crime  shall  be  publicly 
punished  with  death  ;^^^  and  that  the  bodies  of 

(1)  Pol.Ordonn.  van  1580.  Art.  3. 

(2)  Groenew^en,  de  Legib.  abrog.  ad  L.  2.  C.  de  natur.  Kb. 
n.  7.  Brouwer,  de  Jure  Connub.  Lib.  1.  Cap.  27.  n.30.  Voet, 
ad  tit.  ff.  de  concub.  d.  3. 

(3)  A.  Var)  Goudoever,  Dissert,  de  nefanda  libidine,  (Traj. 
1731.) 

(4)  Plac.  Holl.  21  Julii  1730.  G.P.B.  6D.  pag.  604. 

(5)  Schoon,  'er  Diemand,  die  wel  denkt,  zal  gevonden  worden, 
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the  offenders  be  immediately  burnt  to  ashes,  or  Sodomy. 
thrown  into  the  sea,  or  exposed  on  a  gibbet. 

Sect.  VIIL 

Lastly,  among  the  crimes  arising  from  incon-  incest, 
tinence,  must  be  reckoned  incest,  whereby  we 
understand  the  interrmarying  or  carnal  connec- 
tion of  persons,  whose  marriages  with  each  other 
are  forbidden  by  law,  on  account  of  consan- 
guinity. The  punishment  of  this  offence  varies 
according  to  the  degree  of  relationship  between 
the  parties ;  incest  between  parents  and  children, 
is  generally  punished  with  death.  With  respect 
to  persons  who  are  coUateraUy  related,  it  is 
punished  corporally,  or  with  banishment,  &c.^^^ 

of  hij  neemt  gaarne  over  het  gezegde  van  Montesquieu,  Espr* 
des  Lois,  Liv.  12.  Chap.  6.  "  ./f  Dieu  ne  plaise,  queje  veuilie 
dminuer  thorreur,  que  Von  a  pour  tin  crime  qtte  la  Religion^ 
la  Morale f  et  la  Politique  condamnent  tour-d-tour  ;**  zoo  is 
egter  wel  eens,  en  niet  zonder  grond  getwijffeld,  of  de  doodstraf 
wel  de  juiste  en  recht  gepaste  strafie  in  deeze  misdaad  zij.  Be-- 
denkingen  over  het  straffen  van  zehere  schandelijke  misdaad, 
fAmst.  Mil.) 

(1)  S.  V.  Leeuwen,  Cens.  For.  Yzti  1.  Lib.  5.  Cap.  28.  n.  6. 
ibique  De  Haas,  in  not.  Lybarechts,  Reden  Vert,  over't  Not. 
Ambt  1  D.  11  Hoofdst.  n.  10. 
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CHAPTER  VIII. 

Of  the  Evidence  in  Criminal  Cases. 

Sect.  L 

Evidence  "  What  we  have  already  observed,^*^  with  re- 
cates.  spect  to  the  different  sorts  of  proof,  in  transac- 
tions in  civil  cases,  is  also  for  the  greater  part 
applicable  to  criminal  cases.  However,  in  those 
cases  to  which  corporal  punishment  is  inci- 
dent, there  are  some  points  which  deserve  to  be 
noticed. 

As,  according  to  the  general  rule,  in  a  criminal 
proceeding  which  involves  corporal  punish- 
ment, perfect  proof  is  necessary;  so,  to  consti- 
tute this  proof,  two  things  are  required : 

1 .  That  a  crime  has  actually  been  committed ; 
and 

2.  Who  has  committed  it. 

Sect.  IL 

Corptu  To  found  a  criminal  investigation  we  must 

first  ascertain  beyond  doubt,  that  a  crime  has  ac- 
tually been  committed,  or,  has  it  been  expressed 
in  other  words,  proof  of  the  corpus  delicti  must 
be  clear.^^^     This  may  be  established  by  tracing 

(1)  1  B.  17  Afd.  bladz.  175.  en  volgg. 

(2)  L.  1.  S.  24.  ad  Set.  Silan.  L.  16.  C.  de  poen.  Boeh- 
mer,  ad  const.  Crim.  Carol.  Art.  6.  S.  10.  seqq. 
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and  examining  the  marks  or  remains,  which  the  Corpyi  • 
crime  cfimmitted  has  left ;  for  instance,  in  homi-  **' 
dde  the  body  of  the  party  slain  constitutes  the 
corpus  delicti ;  in  forgery,  the  forged  paper  or 
instrument;  it  is  therefore  the  first  duty  of 
judges,  to  make  a  careful  and  accurate  investi- 
gation, with  the  assistance  of  skilful  persons, 
when  necessary,  as  to  the  marks,  signs,  or  indica- 
tions of  a  corpus  delicti. 

This  takes  place  especially  in  the  case  of 
examining  dead  bodies  ;  in  house-breaking,  as  to 
the  marks  and  signs  of  breaking  and  entering, 
and  the  like.  But  if  the  crime  be  of  that  nature 
that  it  leaves  no  traces  or  vestigia,  as  in  many 
offences  which  arise  from  incontinence,  the  fact 
of  the  crime  having  actually  been  committed 
must  be  established  by  the  testimony  of  wit- 
nesses, or  other  clear  proof/^^ 

Sect.  III. 


non. 


After  the  corpus  delicti,  or  commission  of  the  Confet- 
crime,  has  been  established,  then  follows  the 
question,  who  has  committed  it?  This  is  ascer- 
tained in  various  ways,  either  by  confession  of 
the  party,  or  by  witnesses,  written  proof,  or  clear 
evidence,  from  circumstances. 

The  confession  of  the  party  himself,  is  one  of 

(1)  Leyser,  Medit.  ad  ff.  Tom.  8.  Spec  561.  et  Tom.  9* 
Spec  598. 


sion. 
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Confet.  the  highest  proofs  in  criminal  cases/^^  provided 
the  truth  thereof  be  confirmed  by  the  evidence 
of  witnesses,  and  by  all  the  circumstances  of  the 
case.  To  constitute  a  perfect  and  valid  con- 
fession in  law,  it  is  required, 

!•  That  the  commission  of  the  crime  suffi- 
ciently appear. 

S.  That  the  confession  has  been  taken  before 
the  lawfiil  judge.  Extra-judicial  confession, 
though  it  may  raise  a  presumption,  yet  does  not 
constitute  full  proof/^^ 

3.  That  it  be  simple,  clear,  in  plain  terms, 
and  voluntary/'^  Consequently  it  must  not  be 
elicited  by  entrapping  questions,  or  words  put 
into  the  mouth  of  the  party. 

4.  That  the  information,  obtained  aliiinde  by 
the  judge,  agree  with  the  confession. 

5.  That  the  special  circumstances  stated  by 
the  party  in  his  confession,  be  found  on  subse- 
quent investigation  to  be  correct.^*^ 

6.  That  the  confession  contain  such  circum- 
stances as  the  party,  in  case  he  were  innocent, 
could  by  no  possibility  have  known  .^*^ 

(1)  L.  I.  ff.  de  confess. 

(2)  Boehmer,  ad  CoDSt.  Crim.  Carol.  Ait.  32. 

(3)  Boehmer,  d.  1.  Art  60. 

(4)  Boehmer,  d.  1.  Art.  54. 

(5)  J.  G.  Heineocii,  Exercit  de  religione  jndicantium  circa 
reorum  confessiones,  in  opusc.  var  Syll.  pag.  650-6d5. 


BOOK  II.  363 


Sect.  IV. 


When  the  party  accused  denies  the  charge  Witne«c«. 
against  him,  either  wholly  or  with  respect  to 
the  chief  circumstances,  or  rests  his  defence  on 
matters  which  must  be  proved  aliunde^  the  most 
usual  kind  of  proof  is  that  by  witnesses. 

With  respect  to  this  kind  of  evidence^  so  far 
as  it  relates  to  criminal  cases,  the  following 
things  deserve  to  be  noticed : 

1.  The  question^  whether  a  witness  is  ad- 
missible or  not,  is  best  determined  by  the  judge 
himself  on  a  sound  view  of  the  case/*^ 

A  defect  in  the  testimony  of  a  witness,  or  an 
objection  to  his  evidence,  is  more  easily  over- 
looked by  the  judge,  when  he  is  produced  in  de- 
fence of  the  prisoner,  or  in  mitigation  of  punish- 
ment, than  when  he  is  produced  on  the  side  of 
the  prosecuticm. 

2.  The  evidence  of  such  witnesses  as  can 
give  no  reason  for  their  knowledge  of  what  they 
have  deposed,  or  who  are  deficient  in  their 
intellects,  is  rejected. 

When  the  evidence  of  a  witness  is  vague  or 
uncertain,  or  when  his  veracity  is  questionedt 
this  must,  afterwards  be  weighed,  and  its  effects 
decided  on  by  the  judge,  from  comparing  it 

(I)  L.  3.  S.  2.  L.  13.  ff.  de  te8tib.-«-Ley8er,  Medit  ad 
Fluid.  Tom.  4.  Spec  283. 
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Witnesses,  with  the  concurrent  circumstances/*^  No  wit^ 
nesses  can  constitute  a  perfect  proof  in  criminal 
cases  who  have  not  attained  the  age  of  twenty 
years/*^ 

Witnesses  under  that  age  may  be  heard,  and 
their  evidence  may  serve  to  iumish  information 
touching  the  matter,  or  to  explain  or  confirm 
other  evidence/*^ 

4.  Although  a  witness  to  deny  the  fact,  does 
not  constitute  full  proof,  yet  this  may  be  the  case 
when  the  concurrent  circumstances  tend  to 
show  that  if  the  fact  had  really  taken  place  the 
witness  must  have  had  some  knowledge  of  it 
or  reason  to  suspect  it,  and  is  not  supposed  to 
have  any  interest  in  concealing  it.^^^ 

5«  In  criminal  cases,  particularly  those  of 
importance,  no  witnesses  are  admissible  but 
those  summoned  by  the  judge  himself;  who,  for 
this  purpose,  generally  hears  them  upon  inter- 
rogatories, each  of  which  must  relate  to  a  sepa- 
rate or  special  point  in  the  case,  and  if  neces- 
sary, must  be  explained  to  the  witness  when  he 
does  not  appear  to  comprehend  the  meaning ; 
the  answers  of  the  witness  must,  as  nearly  as 
possible,  be  expressed  in  his  own  words. 

(1)  Boehmer,  ad  Const.  Crim.  CaroL  Art  66. 

(2)  L.  20.  fF.  de  testib. 

(3)  Carpzovii  Prax.  Crim.  Part  3.  qusest  114.  n.  41.  seqq. 

(4)  Leyser,  Medit  ad  Pand.  Tom.  4.  Spec.  286. 
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6.  No  witness  is  good  evidence  until  he  is  Witnesses 
sworn /^^  The  certificates  of  witnesses  who  have 
not  been  sworn,  and  the  swearing  of  whom  has 
sometimes,  for  prudential  reasons,  been  deferred 
or  omitted,  raise  a  presumption  only,  but  do 
not  constitute  proof. 

Sect.  V. 

Written  evidence  or  instruments  in  writing.  Written 
although  of  daily  use  in  civil  cases,  are  seldom  ^'  ^"^ 
used  in  criminal  cases ;  for  no  public  or  notarial 
acts  or  instruments  occur  in  crimes  and  misde- 
meanors,  as  in  other  matters  and  transactions  of 
commerce  and  civil  society ;  and  if  there  should 
be  any  public  act  of  this  nature,  it  is  chiefly 
used  for  the  purpose  of  proving  the  corpus 
delicti;  however,  sometimes  extracts  from  the 
protocol,  or  minutes,  and  records  of  the  criminal 
court,  respecting  the  examinations  and  sentences 
of  accomplices,  also  letters  of  the  party  ac- 
cused, or  his  correspondence  with  others,  may 
be  received  as  evidence. 

Provided,  however,  that  so  far  as  the  writings 
are  of  a  private  nature,  the  hand-writing  or 
signature  of  the  party  is  acknowledged  or 
proved  .^*^ 

(1)  Boehmer,  ad  Const.  Crim.  Carol.  Art.  70.  S.  4. 

(2)  Quistorp,  10  Abschn.  12  Hauplst  S.  707-709. 
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Sect.  VI. 


«rfw«-  The  validity  of  proof  by  appearances^  when 

clear,  indications^  ^ig^j  &c.*  has  frequently 
been  a  question  among  lawyers ;  some  being 
for  its  admission,  others  again  wholly  re- 
jecting it^^^  But  these  contrary  opinions  ap- 
pear to  be"  very  easily  reconcil cable,  if  we 
only  make  the  proper  distinction  between  sus- 
picianSf  presumptions,  and  indications,  (suspi- 
den,  presumptien,  et  indicien,)  and  confine  the 
latter  to  such  facts  as  are  sufficiently  proved  of 
themselves,  and  which  cannot  be  true  without 
the  guilt  of  the  party  accused  flowing  therefrom 
as  a  necessary  consequence,  and  therefore  such 
proofs  ought,  according  to  our  opinion,  to  be 
held  sufficient  to  justify  the  ordinary  punish- 
ment prescribed  by  law  for  the  offence  against 
the  party  accused/^^ 

(1)  Leyser,  Medit  ad  Ftnd.  Tom.  4.  Spec.  257.  Boehmer, 
ad  Const  Grim.  Carol.  Art.  22.  S.  4.  et  Art.  23  et  24.  Deduo 
tie  in  Revisie,  in  de  Zaak  van  J.  B.  F.  van  Goch.  Art.  143-461. 
en  van  den  Hoofd.  Ofiicier  van  Amsterdam,  Art.  203-863. 

(2)  See  the  above  Deductien,  and  the  respective  sentences  of 
death  in  that  case  confirmed  in  revision. 


♦  In  the  Criminalists,  we  find  all  that  with  us  constitutes 
presumptive  or  circumstantial  proof,  subdivided  into  indicia, 
signa,  adminicula,  presumpiioneSf  conjectur(B,  dubia,  et  svapir 
ciones. — ^T. 
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CHAPTER  IX. 

In  what  manner  Crimes  are  cancelled  or  ertin- 

guished. 

Sect.  I. 

Crimes  are  cancelled,  and  the  proceedings  on  How 
them  closed,  by  the  following  modes  \— punish-  ^^1^ 
mentj  grace  or  pardon,  composition,  prescription, 
death. 

Sect.  II. 

So  soon  as  the  offender  has  suffered  the  Punbh- 
punishment  affixed  by  the  law,  after  due  exami- 
nation and  sentence,  he  is  freed  from  all  further 
prosecution  on  account  of  that  crime.^*^  Since 
it  would  be  contrary  to  justice  that  any  one 
should  be  punished  twice  for  the  same  offence.^*^ 

But  although  the  crime  is  expiated  by  the 
punishment,  yet  the  party  is  not  thereby  so 
perfectly  cleared  as  to  prevent  his  being  sub- 
jected to  a  heavier  punishment  in  case  he  is 
afterwards  convicted  of  a  similar  offence.^'^  Nay, 
even  with  regard  to  thieves,  vagabonds,  and 

(1)  L.  7.  S.  fF.  de  jur.  patron. 

(2)  L.  23.  C.  de  pcenis. 

(3)  J^  28.  S.  3.  et  10.  ff.  L.  22.  C.  de  pcenis.  Pol.  Ord. 
Art.  3  et  16.  Plac.  Hoi.  19  Maart,  1614.  Art.  1  et  4,  and  a 
number  of  otfier  laws. 
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Punish-      disturber^  of  the  public  peace,  who  have  been 
'"^"  *        once    already   corporaUy  punished,    they  are 

debarred  the  privilege  of  appeal  on  a  second 

conviction  for  the  same  offence/*^ 

Sect.  III. 

Grace.  Crimes  are    also    extinguished   by   an    act 

f^  grace  granted  by  the  sovereign.  Sometimes, 
from  motives  of  state  policy,  an  act  of  grace  is 
granted  in  favour  of  a  number  of  persons  who 
have  been  guilty  of  offences  arising  chiefly 
from  the  unfortunate  source  of  civil  dissensions, 
party  differences,  and  factions  ;  the  number  of 
the  offenders  being  too  great  to  admit  of  their 
being  punished  without  prejudice  to  the  state. 
This  act  of  grace  is  termed  an  amnesty. ^^^ 

Sometimes  it  is  granted  to  particular  persons, 
not  as  an  act  of  gratuitous  mercy,  but  for  strong 
reasons  of  equity,  which,  under  the  special  cir- 
cumstances, could  not  suffer  the  punishment  of 
the  law  in  such  case  to  be  enforced  without 
manifest  hardship.^^^ 

The  different  sorts  of  grace,  accorded  to  par- 

(1)  Plac.  Holl.  17  Junii,  1718.  G.  P.  B.  5  D.  pag.  764. 

(2)  Of  which  a  number  of  examples  are  to  be  found  in  the 
G.  P.  B.  2  D.  Col.  2397.  3  D.  pag.  189,  517,  et  518.  7  D- 
pag.  840.  9  D.  p.  420,  430,  433,  441,  444,  446,  448,  576, 
578,  et  816. 

(3)  Carpzovii  Prax.  Crim.  Part  3.  quu»t.  150.  ibique  Boeh- 
mer,  in  Observ.  See  further,  an  opinion  of  the  Court  of  8  De- 
cemb.  1784.  to  be  found  in  my  Pract.  2  D.  pag.  257.  et  volgg. 
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ticular  persons  in  criminal  cases  are  the  follow-  Grace. 
ing: 

1.  Pardon  J  which  is  granted  in  all  kinds  of 
crimes  (except  murder),  but  always  with  reserva- 
tion of  the  right  of  the  party  injured  to  compen- 
sation in  damages. 

2.  Remission^  which  is  gi*anted  in  cases  of 
homicide  or  manslaughter,  generally  with  a 
fine  to  the  sovereign,  by  way  of  compensation. 

S.  Abolition^  which  has  place  in  all  sorts  of 
crimes,  and  operates  as  a  complete  acquittal  of 
the  act,  on  the  ground  of  the  concurrence  of 
very  favourable  circumstances,  either  with 
relation  to  the  party  or  the  act  itself;  and 

4.  The  license  to  remain  unmolested,  which 
is  granted  to  a  party  who  has  slain  another  in 
his  own  defence/^^ 

Sect.  IV. 

Although  the  granting  of  grace  or  pardon  is  Compo- 
the  office  of  the  sovereign,  and  the  judge  (how-  Tubmi^ 
ever  in  apportioning  the  judgment  he  may 
notice  the  circumstances  in  aggravation  or  miti- 
gation) is  nevertheless  bound  to  keep  the  law,^*^ 
and  not  prefer  mercy  to  strict  justice  :^^^  yet  in 
the  administration  of  criminal  justice  two  means 

(1)  Judic  Pract.  d.  1.  pag.  272-274. 

(2)  L.  1.  S.  4.  ad  Set.  Turpil.  Crim.  Ordonn.  van  1570. 
Alt.  56. 

(3)  Reaol.  HoH.  27  Septemb.  1668.  G.  P.  B.  3.  D.  pag.  85. 

B  B 
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Compo-      have  been  introduced  of  mitigating  the  severity 
lubmiJ^"^  of  the  law,  which  are  of  frequent  use. 
won.  Mrstf  the  declaring  that  the  cause  is  civil  and 

campaundable.  This  judicial  declaration  is  ne- 
cessary in  all  cases  in  which  a  further  punish- 
ment is  affixed  by  the  law  than  a  mere  fine/^'  or 
in  which  composition  is  not  expressly  allowed  to 
the  public  prosecutor,  as  in  the  crime  of 
adultery/*^ 

However,  the  judge's  power  even  in  this  re- 
spect, is  limited  and  confined  within  certain 
bounds,  and  composition  is  never  permitted  in 
cases  of  serious  crimes  wilfully  committed ;  as, 
for  instance^  homicide  with  malice  afore- 
tiiougfat,  or  otherwise  aggravated,  perjured 
evidence,  coining,  rape,  and  the  like/*^ 

The  judge,  therefore,  previously  to  declaring 
any  criminal  case  subject  to  corporal  punish- 
ment, civil  and  compoundable,  must  take  into 
consideration  whether  it  appear  from  the  cir- 
cumstances of  the  case,  that  the  party  has 
committed  the  offence  more  through  inadver- 
tence than  a  bad  design  ;  for  if  the  latter  be  the 
case,  and  the  public  good  requires  that  justice 
be  executed  on  the  offender,  then  it  would  be 
of  pernicious    consequence   and    beyond  the 

(1)  Ordonn.  van  Reizer  Karel  van  19  Meij  1544.  Art.  3  et  4. 
Nader  Ampl.  Instr.  van*t  Hof.  van  1664.  Art  30. 

(2)  Resol.  Holl.  29  Julii  1679.  G.  P.  B.  7  D.  pag.  960. 

(3)  Instr.  Hof.  Art.  9. 
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judge's  power  and  duty  to  permit  a  crime  to  be  Compo- 
compounded  for  a  sum  of  money,  to  which  crime  lubSSs-*" 


sion. 


the  law,  for  the  sake  of  public  security,  has 
assigned  a  corporal  punishment/^^ 

2.  The  power  of  being  received  by  the  judge 
in  submission f  which  is  exercised  when  the  judge 
is  not  clear  whether  or  not  the  case  can  be  de- 
clared civil  and  compoundable.  It  is  also  on 
such  occasions  left  to  the  discretion  of  the  judge 
to  determine  whether  this  measure  is  applicable 
to  the  case  before  him  or  not. 

He  ought  not,  however,  to  admit  it  in  those 
wilful  offences  to  which  public  corporal  pu- 
nishment is  affixed,  on  account  of  the  public 
good  and  to  deter  others ;  but  only  in  such 
cases  as  labour  under  some  obscurity,  or  which, 
from  the  circumstances,  are  more  or  less  ex- 
cusable/*^ 

Sect.  V. 

In  the  same  manner  as  suits  in  personal  or  Prescrip- 
real  actions  are  barred  or  prescribed  by  the  ^^"* 
lapse  of  a  certain  time,  so  also  are  proceedings 
barred  in  criminal  cases,  when  a  certain  time 
has  elapsed  after  the  commission  of  the  crime, 
i¥ithout  any  proceedings  having  been  instituted 

(1)  RegtsgcL  Observ.  overDe  Groot's  Inleid.  4  P.  Obs.  40. 

(2)  See  my  Judic.  Pract.  2  D.  4  B.  5  Hoofdst.  S.  18-20. 

B   B  2 
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Presoip.  against  the  party.  This  principle  is  applicable 
to  all  sorts  of  crimes  without  distinction/^^  and 
to  form  a  bar,  the  term  of  twenty  years  is  re- 
quired/*^ The  crime  of  adultery  has,  however, 
this  peculiarity,  that  the  proceedings  in  such 
case  are  prescribed  after  the  expiration  of  five 
years.^*^ 

Sect.  VI. 

Death.  Finally,  crimes  are  extinguished  and  deter- 

mined by  the  death  of  the  offender :  the  con- 
sequence of  which  is,  that  no  one  after  his  death 
can  be  indicted  for  a  crime  committed  by  him 
except  in  cases  of  high  treason  and  peculation.^^^ 
So  that  even  if  the  party  be  already  on  his  trial, 
or  if  he  die  during  the  proceedings  before  sen- 
tence, the  proceedings  thereby  drop,  and  can- 
not be  revived  against  his  heirs  contrary  to  their 
will  /^^  not  even  to  recover  the  costs  on  the 
part  of  the  prosecutor,  incurred  up  to  the  death 
of  the  party,  since  to  determine  the  question  of 

(1)  Leyser,  Medit.  ad  Pand.  Tom.  7.  Spec.  515.  Boehmer, 
in  Observ.  ad  Carpzovii.  Prax.  Crimin.  Part.  3.  qinest.  141. 
Observ.  1. 

(2)  L.  12.  C.  ad  leg.  com.  de  fals.  L.  3.  ff.  derequir.  rek. 
L.  13.  pr.  ff.  de  div.  tempore,  proescr.  Matthsei  Paroem.  9.  n.  14. 

(3)  L.  29.  S.  5.  6.  et  7.  ff.  L.  5.  L.  28.  C.  ad  Leg.  Jul. 
de  adult.     Voetad  d.t  fF.  n.  22. 

(4)  Malthaeus,  de  Crimin,  Lib.  48.  Tit.  19.  Cap.  3.  n.  4.  6. 

(5)  L.  15.  S.  4.  ff.  ad  Set  Turpi!. 
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the  Jiability  of  the  heirs  to  pay  these  costs,  the  Death, 
guilt  or  innocence  of  the  party  accused  must  be 
established,  which,  if  the  heirs  are  unwilling, 
they  cannot  be  constrained  to  submit  to,  by 
continuing  the  proceedings.^^^ 

(I)  See  my  Memorials,  concerniDg  two  interesting  criminal 
qii^ons.  (Utr.  1791.)  en  B.  Vorda,  Aanteek  op  de  Crim. 
Ordonn.  Art  67. 
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BOOK  III. 

ON  THE  MANNER  OF  PROCEEDING  AS  WELL  IN 
CIVIL  AS  IN  CRIMINAL  CASES. 


General  Contents  and  Divisions  of  this  Book. 

It  is  not  sufficient  to  know  what  the  riehts  Contentt 
are,  which  men  in  relation  to  each  other  have  ^j^ 
in  or  to  certain  things;  what  is  requisite  to  con- 
stitute a  crime,  and  with  what  punishment  each 
particular  species  of  offence  ought  to  be  visited  j 
but  after  having  acquired,  according  to  its  fun- 
damental principles  and  axioms,  a  knowledge  of 
this  part  of  the  science  of  law,  we  must  proceed 
to  inquire,  what  is  the  proper  form  and  mode  of 
proceeding  to  vindicate  and  support  our  lawful 
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Contents     rights  in  civil  cases,  and  in  what  way  the  in- 
book,         quiry  must  be  conducted  to  do  right  and  justice 
in  criminal  cases,  in  order,  if  the  party  be  found 
guilty,  to  punish  him,  and  if  innocent,  to  acquit 
him. 

Every  one  must  feel  that  a  proper  order,  and 
regular  mode  of  proceeding  in  both  these  cases, 
is  important  to  the  welfare  of  society,  and  we 
therefore  shall  dedicate  a  special  book  to  this 
practical  part  of  Civil  and  Criminal  Jurispru- 
dence. 

The  difference  between  the  form  and  manner 
of  proceeding  in  civil  and  criminal  cases  is  very 
great,  and  in  order  not  to  confound  one  with  the 
others  we  shall  divide  this  book  into  two  distinct 
parts,  whereof  the  one  will  treat  of  the  manner  of 
proceeding  in  Civil  Cases,  and  the  other,  in  Cri- 
minal Cases. 
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PART  L 


MANNER  OF  PROCEEDING  IN  CIVIL  CASES. 


CHAPTER  I. 

Sect.  I. 

The  general  rule  as  to  the  institution  of  all 
suits  and  actions  at  law,  is  that  the  plaintiff  must 
bring  his  action  before  the  ordinary  or  com- 
petent judge  of  the  defendant/*^  and  conse- 
quently no  one  can,  in  the  first  instance,  be 
sued  out  of  the  jurisdiction  of  his  ordinary 
and  competent  judge,  i.  e.  the  judge  of  his  actual 
domicile/^^ 

Those  judges  who  hold  jurisdiction  in  the 
towns  and  villages  are  termed  Schepenen^^^^  over 
whom  the  Schout^  or  bailiff  of  the  district,  usually 
presides  as  chairman.  His  office  consists  chiefly 

(1)  L.  2.  C.  dejurisd.  omn.  jud. 

(2)  Instr.  Hof,  Art.  220. 

(3)  Notable  Deductie  in  de  Roll.  Cons.  3  D.  2  Vol.  Cons. 
226.  n.  19. 
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in  regulating  the  administration  of  justice  within 
his  district.  It  is  his  duty  to  assemble  the 
bench  of  Schepenen  or  magistrates^  hold  the 
courts,  and  the  like.^^^ 

As  the  bench  of  Schepenen  was  found  insuffi- 
cient,  particularly  in  the  great  towns,  to  dis- 
patch the  ordinary  business,  and  as  on  account 
of  the  multitude  of  small  causes,  causes  of  im- 
portance were  delayed,  inferior  courts  were 
established  in  different  places/^^  as  at  Haarlem^ 
an  inferior  court  of  justice ;  at  Enhuizen^  a 
court  of  small  causes ;  at  Rotterdam^  a  court  of 
Arbitrators  or  Peace-makers,  with  jurisdiction  up 
to  300  guilders  ;  at  Leyden,  a  court  of  Peace' 
makers,  before  whom  all  causes,  without  dis- 
tinction,  must  be  brought,  in  order  to  see 
whether  an  amicable  arrangement  can  be  ef- 
fected between  the  parties,  previously  to  pro- 
ceeding at  law ;  at  Dordrecht,  a  board  for  mat- 
ters relating  to  the  water  rights  or  internal 
navigation ;  at  Amsterdam,  there  are  several 
establishments  of  this  nature,  to  relieve  the  or- 
dinary tribunals,  such  as  the  commissaries  of 
marriage  causes,  commissaries  of  the  chamber 
of  desolate  estates,  commissaries  of  insurance 
and  sea  causes. 

(1)  See  my  Verhand.  over  de  Jud.  Pract.  1  B.   4,   Hoofdst 
S.  3  et  6. 

(2)  Jud.  Pract  1  B.  4  Hoofdst.  S.  5. 
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Sect.  II. 

The  authority  of  the  Schepenen,  or  town  magis- 
trates, is  confined  to  causes  between  private 
individuals.  They  have  no  jurisdiction  in  mat- 
ters of  municipal  polity.  These,  as  well  as  the 
management  of  the  town  revenues,  and  its  wel- 
fare and  security,  in  general  were  committed 
to  the  corporation  or  burgomasters,^*^  in  whose 
place  have  now  been  appointed  other  departe- 
mental  authorities. 

In  the  country  or  rural  districts,  these  mat- 
ters of  local  polity,  and  in  general,  those  per- 
taining to  lands,  &c.  are  confided  to  the  magis- 
trates of  the  district,  and  every  thing  specially 
relating  to  dikes  and  waters,  to  particular  officers 
termed  Dike    nspectorsS^^ 

Sect.  III. 

The  upper  courts  of  justice  in  Holland  at  National 
present  are    the   Court  of  Justice/^  and  the 
National  Tribunal.     These  courts  have  juris- 
diction either  in  the  first  instance,  or  in  appeal. 

The  jurisdiction  of  the  National  Tribunal  is 
limited  to  the  following  matters  :^*^ 

(1)  Rort  Vert  vanU  Regt.  der  Ridderschap,  Edelen,  en 
Steden  van  Holland,  van  16  October,  1587.  G.P.B.  1  D.  fol.  44. 

(2)  Jud.  Pract.  1  B.  4.  Hoofdst.  S.  7. 

(3)  Instruct  vanH  Nation.  Geregtshof.  Art.  42-53.  Straats* 
reg  van  1805.  Art.  78-86. 


*  See  page  151,  supia. 
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National  1.  The  granting  exclusively  Surcheances,  or 
suspensions  of  payment,  writs  of  SuretS  de  Carps^ 
and  further  to  the  granting  of  all  such  licences 
or  dispensations  on  the  part  of  the  sovereign  as 
is  committed  to  it. 

2.  The  granting  of  equitable  relief  in  all 
matters  pending  before  them/ 

3.  The  general  superintendance  over  all 
courts^  judges,  and  tribunals,  with  power  to 
cassate,  or  stay  the  execution  of  their  sentences, 
and  in  the  latter  case  to  remove  the  cause  to 
another  court 

4.  To  decide  all  questions  as  to  jurisdic- 
tion between  public  oflScers  and  courts  of  differ- 
ent jurisdictions  ;  also  between  such  courts  and 
inferior  ones  of  the  same  department. 

5.  To  take  cognizance  in  the  first  instance 
of  all  matters,  whether  relating  to  the  right  of 
possession,  or  the  right  of  property  (i.  e.  in  the 
Possessoire  or  Petitoire,)  wherein  the  government 
or  any  government  boards,  servants  of  govern- 
ment, as  receivers,  collectors  and  the  like,  are 
defendants.  So  also  of  all  matters  wherein  the 
government  receivers,  collectors,  and  the  like, 
as  its  agents,  are  plaintiffs,  and  private  persons 
are  defendants,  provided  the  latter  have  ex- 
pressly submitted  themselves  to  the  juris- 
diction. 

6.  It  takes  cognizance  also  of  all  crimes  and 
misdemeanors  committed   by  any  members  of 
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the  assembly  of  their  High  Mightinesses,  and  Natiooai 
also  by  the  higher  public  functionaries,  whether  *"*'""^- 
relating  to  matters  connected  with  their  office, 
or  otherwise. 

7.  To  this  court  also  lies  an  appeal  in  all 
causes  which  in  the  first  instance  have  been 
heard  before  the  departemental  or  provincial 
tribunals. 

Sect.  IV. 

Ifie  Court  of  Justice  of  Holland  takes  cog-  Court  of 
nizance  in  the  first  instance  :  judg«  in 

1.  Of  all    matters  between  such   parties  as  f*'®/"' 

^  instance. 

have  no  other  ordinary  judge,  and  who  are 
under  the  same  departemental  tribunal ;  for  ex- 
ample, disputes  arising  from  the  non-compliance 
with  letters  requisitorial ,  questions  as  to  juris- 
diction arising  between  different  towns,  and 
villages,  and  the  like/^^ 

2.  Complaints  against  the  bailiffs  of  districts, 
and  other  public  prosecutors,  on  the  ground  of 
extortion  and  concussion  in  the  exercise  of  their 
office.<*> 

3.  Cases  in  which  the  presence  of  members 
or  officers  of  this  court  is  necessary  .^^^ 

(1)  Jad.  Pract  1 B.  5  Hoofdst.  S.  5.  Reglem.  yoor  de  depart. 
Bestuuren  van  19  Julii  1805.  Art  57. 

(2)  Jud.  Pract,  ibid.  S.  7. 

(3)  Provis.  Ordre.  van  27  Sept.  1()14.  Art.  9. 
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Court  of         4.  In  the  case  of  vagrants,  and  such  persons 
judges  in     ^s  have  no  fixed  domicile/^^ 
bft^.         ^*  Cases  wherein  the  rector  or  professors  of 
the  university  of  Leyden,  or  their  widows,  are 
defendants/^^ 

6.  Cases  of  minors,  widows,  orphans,  or 
other  helpless  persons,  (miserable  persoonen),* 
when  they  prefer  bringing  their  action  in  the 
first  instance  before  the  court.^*^ 

This  privilege,  however,  does  not  extend  to 
small  causes,^^^  or  to  cases  in  which  such  privi- 
leged persons  have  obtained  their  title  or  right  of 
action  from  another  by  cession  or  assignment/^^ 

7*  Cases  of  libel  against  officers  of  govern- 
ment and  other  privileged  persons /^^ 

8.  Cases  regarding  the  salary  and  charges 
of  counsel  and  attorneys  in  causes  before  the 
court/^^ 

(1)  Jud.  Pract  ibid.  S.  10. 

(2)  Nad  Arapl.  ophet  39  Art.  van  de  Statuten  de  Universiteit 
▼an  Leyden,  van  24  Maart,  1662. 

(3)  Instr.  Hof.  Art.  8. 

(4)  Ordonn.opde  klcine  Zaaken,  van  21  Dec.  1579.  Art.  2. 
Nad.  Ampl.  Instr.  Art.  2-7. 

(5)  Ampl.  Inst.  Art.  1. 
(^)  Instr.  Hof.  Art.  8. 

(7)  Instr.  Hof.  Art.   73.     See  my  Verzam.  van  Gewijsden 
1  D.  Cas.  26. 


♦  Such  persons  are  termed  in  the  Roman  law  miserabiles 
persofUEy  and  considered  as  entitled  to  peculiar  protection. ^T. 


esm 

first 
instance. 
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9.  Cases  of  crimes  in  which  the  term  of  pre-  Court  of 
scription  has  run,   but  which   have   remained  judg 
unpunished.(^>  ^®  ^ 

10.  All  causes  wherein  the  parties  have  ex- 
pressly submitted  themselves  to  the  jurisdiction 
of  the  court.^*^ 

11.  If  any  one  gives  out,  or  pretends  to  have 
an  action  against  another,  in  such  case  the  court 
will  grant  a  writ  (termed  mandamenten  om  actie 
te  institueereriy)  at  the  instance  of  the  party  thus 
calumniated,  to  compel  the  other  to  bring  his 
action  within  a  limited  time,  or  be  enjoined 
perpetual  silence.^*^* 

12.  Similar  to  this  is  the  mandament  of  Pur- 
gation^ when  a  report  is  circulated  to  the  pre- 
judice of  any  one  that  he  has  committed  some 
crime  of  which  he  is  conscious  that  he  is  inno- 
cent.^*> 

IS.  So  also  the  mandaments  to  see  execution 
decreed  of  a  superannuated  sentence,  whether 
of  this  court  or  of  any  other  in  the  department 
of  Holland,^^^f  and  to  see  condemnation  decreed  on 

(1)  Instr.  Hof.  Art.  8.  Judic.  Pract.  1  B.  5.  Hoofdst.  S.  15. 

(2)  Nad.  Ampl.  Instr.  Art.  5  et  6. 

(3)  Jud.  Pract.  ibid.  S.  17. 

(4)  Instr.  Hof.  Art,  8  et  225. 

(5)  Instr.  Hof.  Art.  118. 


•  See  note,  page  426,  infra. 

I  For  furtherexplanation  of  this  and  the  following  writs,  see 
p.  423,  et  seqq-infra. 
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Court  of  an  act  of  willing  condemnation,  or  warrant  of 
judges  in  attorney  to  confess  judgment,  when  by  the 
inrtwice.     death  of  the  party  granting  it,  or  other  like 

circumstances,  it  cannot  be  put  in  force  without 

hearing  the  opposite  party. 

14.  When  any  one  has  several  co-debtors  or 
co-obligors  for  the  same  debt  or  demand,  living 
under  different  jurisdictions,  he  may  cite  them 
all  in  the  first  instance  before  the  court  to  prevent 
contradictory  judgments.^^^ 

15.  The  court  also  takes  cognizance,  in  the 
first  instance,  of  all  matters  relating  to  disturb- 
ance of  possessions ;  and  grants,  for  this  purpose, 
the  writs  of  spolie,  maintenue^  and  complainteS^^ 

16.  This  court  sometimes  obtains  cognizance 
of  a  cause  by  a  mandament  of  arrest,  by  which 
a  party  domiciled  out  of  its  jurisdiction  is  ren- 
dered subject  to  it  by  arrest  of  his  person  or 
goods.^^^ 

17.  It  also  grants  mandaments  penal,  or  in- 
Junctiom,   whereby  any  one   is   enjoined  from 

proceeding  in  any  act  or  work  in  opposition  to 
the  manifest  right  of  another,  and  to  stay 
which  the  ordinary  means  of  law  are  insuffi- 
cient.^*^ 

18.  In  case  also  of  the  refusal  of  justice  in  an 

(1)  Resol.  HolL  10  Julii.  1677,  inde  papeg.  2D.  pag.221. 

(2)  Instr.  Hof.  Art  8  et  39. 

(3)  Merula,  Man.  van  Proced.  Lib.  4.  Tit  2.  Cap.  25. 

(4)  Instr.  Hof,  Art.  12. 


*      BOOK  III. — ^PART  I.  S85 

inferior  tribunal,  the  court  grants  the  mandament  Court  of 

.  .  ..  •  ,^\  Holland 

of  evocation  or  certiorari^'  Judges  in 

19.  It  also  grants  the  mandamenten  van  sau-  ^Jmi^ 
vegarde,  or  protection,  when  any  person  is  threat- 
ened by  another  with  violence/*^ 

SO.  From  the  court  also  issue  attachments 
(ktteren  van  attache,)  to  render  executory 
throughout  Holland  the  sentences  and  orders  of 
the  judges  of  the  other  departments/^^ 

2 1  •  Lastly,  this  court  grants  the  writ  of  benefit 
of  inventory — acts  of  diligence  in  a  cause,  and 
also  writs  of  sovereign  or  equitable  relief,  with 
commUtimw  to  the  courts  below  for  confirmation, 
such  as  the  writs  of  the  cessio  bonorum,  attermi^ 
nation  or  respijt,^^^  also  mandaments  of  indue* 
tionS'> 

Sect.  V.   . 

In  all  the  above  enumerated  cases,  the  court  Court  of 

of  Holland  has  jurisdiction  in  the  first  instance,  a  court  of 

But  it  is  more  especially  to  be  considered  as  a  "PP*^ 
court  of  appeal.    The  general  rule  is,  that  every 

(1)  Jud.  PracL  1  B.  5.  Hoordst  S.  27. 

(2)  Van  Alphen,  papeg,  1  D.  pag.  511.  et  2  D.  pag.  49$. 

(3)  Inst.  Hof.  Art.  221. 

(4)  These  writs  of  sovereign  relief  were  formerly  issued  by 
the  supreme  court ;  but  on  the  abolishing  of  the  court,  the  power 
has  been  transferred  to  the  Court  of  Holland.  Regul.  18th  Sept, 
1795.  Art  2. 

(5)  ResoL  Holl.  24  Nov.  1581.    G.  P«  B.  2.  D.  peg.  1422« 

c  c 


S86      MANNER  OF  PROCEEDING  IN  CIVIL  CASES. 

cbort  of  one  is  at  liberty  to  appeal  from  a  sentence,  de- 
a  court  of  crce.  Order,  or  other  appointment^  by  which  he 
■P*^'*       thinks  himself  aggrieved/^^ 

However^  this  rule  is  subject  to  some  excep- 
tions which  deserve  to  be  briefly  noticed  in  this 
place: 

1.  The  court  cannot  admit  an  appeal  from 
any  wterhcutory  order  or  provisional  sentence  of 
the  town  tribunals,  or  of  the  bailiffs  or  good  mm 
(haiUuwen  en  mannen)  of  their  districts,  (i.  e.proln 
homines  ac  legales^)  or  by  the  village  courts,* 
or  delay  the  provisional  payment,  (namptissemett- 
ten^)  thereby  decreed  on  any  pretence  whatso* 
ever,  not  even  under  the  allegation  of  nullity  or 
injustice,  unless  the  damage  to  be  occasioned  by 
the  execution  of  the  provisional  decree  or  inter- 
locutory order  be  of  such  a  nature  that  it  would 
be  irreparable  at  the  definitive  or  by  the  final 
judgment  on  the  merits/*^ 

(1)  Instr.  Ho£  Art  198.  et  205. 

(2)  Ampl.  Instr.  van*t  Hof.  van  21  Decemb.  1579.  Art.  3. 
Resol.  Holl.  19  Maart,  1622.  in  de  papeg.  1  D.  pag.  304.  Jud 
Pract,  2  B.  24  Hoofdst  S.  2. 

*  These  town  and  local  tribunals  not  being  composed  of 
professional  persons,  were  in  the  habit  of  submitting  cases  to 
counsel,  on  points  of  law  or  of  peculiar  difficulty. 

Indeed,  by  the  38(h  Article  of  the  Criminal  Edict  of  Ph.  11.  of 
Spain,  they  were  commanded  to  do  so :  *Mn  cases  of  difficult 
and  importance,  we  direct  the  subahem  judges  to  consult  per- 
sons learned  and  skilful  in  the  laws,  and  not  suspected.^ 
Criminal  Report,  p.  32.  71.  72. 
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S.  No  appeal  lies  to  the  court  in  maitern  not  Cotnt  df 
exceeding  one  hundred  guilders,  decided  by  the  a  tokn  of 
tribunals  of  walled  towns,  the  Hague  included,  ^p^^- 
NFor  in  those  not  above  forty  guilders,  decided 
by  the  bailiffs  and  good  men,   or  town  and 
village  tribunals.^^ 

84  From  sentences  in  criminal  cases,  eon- 
ducted  in  extraordinary  process^  and  founded 
on  the  confessions  of  the  prisoner,^^  no  appeal 
lies  to  the  court  except  in  the  case  of  mafrifest 
nullity  in  the  proceedings,  or  of  gross  dispro- 
portion in  the  punishment  adjudged.^^ 

4.  In  marriage  cases,  if  thc^  decision  of  the 
judge  be  conformable  to  the  pi^yet  of  the^ 
parents,  or  the  survivor  of  them,  HO  appeal 
lie8/*>* 

5.  Nor  on  any  account  is  an  appeal  pefr- 
mitted  from  sentences  given  against  a  pa^ ty  by 
default,  or  who  is  in  contempt  for  ndn-pef- 
formance,  provided  the  terms  have  properly  run, 
and  the  defaults  are  regular.^^^ 

6.  No  appeal  lies  to  the  court  from  the  ordera 

(1 )  Plac.  Holl.  8.  Meij,  1674.     G.  P.  B-  3.  D.  fol.  704. 

(2)  Resol.  Holl.  10  Sept.  1591.    G.  P.  B.  2.  D.  fol.  1062. 

(3)  Jud.  Pract  2  B.  24  Hoofdsf.  S.  4. 

(4)  Resol.  Holl.  5  Dec.  1579.  Edict  Holl.  27  Sept.  1663. 
G.  9»  B.  3  D.  pag.  505.  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  2. 
Cap.  5. 

(5)  Jud.  Pract.  ibid.  S.  7. 


*  See  page  81,  supra. 

c  c2 
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Court  of     or  T^ulations  of  the  district  governments  or 

a  court  of  Corporations,  in  matters  of  municipal  polity, 

appeal.       gince  the  court  is  not  entitled  to  take  cogni- 

jBance  of  any  questions  of  polity,  or  of  this 

nature/*^ 

However,  we  must  not,  under  this  head  of 
exclusion,  comprehend  orders  of  confinement 
and  curatarship  made  by  the  magistrates,  as  is 
the  practice  in  several  places.^^^ 

Some  sentences  may,  notwithstanding  appeal 
to  the  court,  be  put  into  execution  under  secu- 
nty.  Of  this  kind  are  sentences  of  the  tribunals  of 
Dordrecht,  Haarlem,  Deifi,  Leyden,  Amsterdam, 
Crouda,  and  Rotterdam,  for  sums  not  exceeding 
six  hundred  guilders,  and  for  other  walled 
towns  and  the  Hague,  up  to  three  hundred 
guilders.  Sentences  of  the  bailiff  and  men  to 
one  hundred  and  twenty  guilders,  and  of  the 
lower  tribunals  and  villages  to  eighty  guilders,^'^ 
Sentences  also  imposing  fines  which  do  not 
render  the  party  infamous,  or  otherwise  irre- 
parably prejudice  his  reputation,  are,  in  like 
manner,  executable  under  security,  notwith- 
standing appeal/*^ 

Although,  finally,  an  appeal  lies  from  decrees 

(1)  Rfisol.  HolL  12  Julii,  1674.    G.  P.  B.  3  D.  pag.  682. 

(2)  Jud.  Pract.  ibid.  S.  8. 

(3)  Plac  HoU.  8  Meij,  1674.    G.  P.  B.  3  D.  fol.  704. 

(4)  Instr.  Hof.  Art.  214.    Judic  Pract.  2  B.    24.  Hoofflst 
S.13. 
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made  by  the  court  of  Holland  in  eauses  of  the  Court  of 
first  instance  to  the  national  tribunal,  we  must,  a  court  of 
however,  except  therefrom  those  sentences  from  •PP*^ 
which  no  appeal  lay  to  the  supreme  court  before 
its  abolition,  such  as  in  causes  for  sums  below 
four  hundred  guilders,  provisional  and  interlo- 
cutory sentences,  simple  citations  to  appear  by 
attorney,  on  citations   to  appear  in   person,* 
sentences  in  possessory  cases,*f  regulations  of 
the  court  as  to  its  own  manner  of  proceeding, 
and  matters  of  discipline^  and  willing  condem* 
nation/^^ 

Sect.  VL 

Besides  the  courts  of  justice  of  Holland,  there  Baiiiffand 
are  also  upper  courts  in  different  districts,  which  ™^* 
although  principally  constituted  to  take  cogni- 
zance of  criminal  cases,  nevertheless  have  juris- 
diction in  appeal,  from  the  inferior  tribunals. 

Of  this  kind  are  the  bailiff,  and  well-born 
men,  (  Welgeboren  Manmn)  of  RhynlandS^^  The 

(1)  Judic.  Pract.  2  B.  24  Hoofflst.  S.  15—20. 

(2)  S.  Van  Leeuwen,  Cost,  van  Rhtjnland,  pag.  60. 

*  In  Criminal  Cases,  see  infra. 

f  The  absolute  title  or  right  of  property  in  the  thing  is  de- 
cided by  a  final  judgment,  on  what  is  termed  the  PetiMre, 
therefore  the  decree  in  possessory  cases,  or  the  Pauetioire,  is  of 
a  provisional  nature,, and  as  such  not  appealable.  See  infinu 
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Bttiiff  and  bmliff  and  Feudal  or  manorial  tenants  (Kennemar^ 

The  court  or  high  tribunal  of  Delfland^^^  the 
bailiff  and  men  of  Schieland,^^^  and  the  bailiff  and 
neh  cfSotah  HdUmdS^^ 

Sect.  VII. 

Berenue.  With  respect  to  cases  affecting  the  revenue, 
the  ordinary  courts  of  justice  are  especially  ex- 
daded  from  any  jurisdiction  ;^^^  as  particular 
diaikibers,  or  boards,  were  established  for  this 
purpose.  Thus  matters  regarding  convoys,  and 
licence  duty,  or  the  duties  on  imports  and  ex- 
ports, were  formerly  decided  by  the  Board  of 
Admiralty  j^^^  but  at  present  by  the  Board  of 
Taxes,  for  external  and  internal  duties.  ^^  Dis- 
putes relating  to  the  excise,  and  other  duties, 
are  in  the  first  instance,  brought  before  the 
Schepeneny  or  Board  of  Magistrates,  as  commis- 
sioners of  the  local  revenue,  in  their  respective 
towns  or  districts  j^*^  from  whose  decrees  for- 
merly an  appeal  lay  to  the  committee  of  the 

(1)  Lams,  Handv.  van.  KeDnemerland.  pag.  118. 

(2)  T^enw.  Staat  du  Verren.  Nederlanden,  6  D.  pag.  473. 

(3)  Ibid.  7  D.  pag.  7. 

(4)  Ibid.  7  D.  pag.  349. 

(5)  Nad.  Ampl.  Instr.  Art  31. 

(6)  Plac.  Gener.  31  Julii,  1725.  Art.  202,  et  203. 

(7)  Inttr.  voor  deesen  Raad,  van  12  Julii  1805. 

(8)  Qeotr.  Ordonn.  vto  17  Jann.  1806. 


\ 
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States  General,  and  afterwards  to  the  provincial  Reveooe^ 
government  of  Holland ;  bftit  as  an  entirely  new 
mode  of  taxation  is  about  to  be  introduced,  the 
decision  of  all  matters  relating  thereto,  is  com- 
mitted to  the  board  for  taxes^  in  the  last  re^ 
sort.<*>* 

Sect.  VIIL 


The  competent  tribunal  for  military  persons^  MGUtaiy 
has  at  all  times  been  a  subject  of  great  dispute^ 
and  much  depended  on  the  circumstance^ 
whether  there  was  a  stadtholder  at  the  head  of 
the  government  or  not.^'^  At  present  it  is  settled 
that  military  persons,  whether  employed  in  the 
land  or  sea  service,  are  with  respect  to  all  civil 
cases  qv  offences,  subject  to  the  civil  judge,  and 
with  respect  to  military  offences,  they  are  subf- 
ject  to  the  high  military  tribunal/^^ 

Sect.  IX. 
Matters  which  are  purely  of  an '  eccksiasticial  Ecdasuia. 

deal 

nature,  must  according  to  the  general  rule  be  causes. 

(1)  lost,  voor  gemelden  Raad.  Art  20.  n.  6. 

(2)  Judic.  Pract.  1  B.  1  Hoofdst  S.  8. 

(3)  Staatsreg,  van  1805.  Art.  75.  et  76. 

*  It  is  almost  impossible  for  the  Translator  to  find  appro- 
priate terms  to  give  a  precise  idea  of  the  respective  duticis  of 
these  several  boards  and  officers ;  but  hb  trusts  that  he  hlH  not 
entirely  failed  in  the  attempt. 
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EecleriM- 

tical 

causes. 


Tribunals  ' 
for  special 
matten. 


treated  according  to  the  law  of  the  church }  that 
i$^  first,  before  the  consistory,  next  before  f&e 
assembly,  and  lastly  before  the  synod /^^  The 
temporal  judge  never  interposes  his  authority, 
further^  than  when  by  defect  of  power  in  the 
ecclesiastical  court,  it  becomes  necessary,  for 
him  to  afibrd  the  assistance  of  the  civil  arm,  to 
put  a  stop  to  any  improper  proceedings ;  nor 
does  the  political  power  interfere,  except  in  the 
case  of  religious  disputes,  rising  to  such  a 
heighth,  as  to  have  a  pernicious  effect  on  the 
public  peace  and  tranquillity,  or  to  a£fect  the 
government  of  the  church  as  by  law  established, 
in  which  case,  the  matter  was  formerly  referred 
to  a  special  committee  of  the  members  of  the 
States-General  j^'-'  but  at  present  to  the  Secre- 
tary of  State  for  the  Home  department*^^^ 

Sect.  X. 

Finally  it  remains  to  observe,  that  besides  the 
above  mentioned  courts  and  institutions,  there 
are  yet  some  persons  and  things,  subjected  to 
particular  tribunals,  as 

1.  The  disputes  between  parents  and  children 
in  marriage  cases,  which  are  summarily  decided 
by  a  special  college,  from  whose  decision  when 

(1)  Jud.  Pract.  I  B.  1  H.  S.  3—6. 

(2)  Jud.  Pract  ibid.  S.  7. 

(3)  Instn  voor.  denzelren,  Art.  2.  et  20. 
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it  accords  with  the  opinion  of  the  parents,  there  TVibunik 
lies  no  appeal/^^  mattSrfc 

9.  All  matters  relating  to  the  sea,  as  well 
as  cases  of  averages^  must  be  brought  before 
the  commissioners  for  maritime  affairs^  such  as 
are  established  at  Dordrecht,  Amsterdam,  and 
Rotterdam. 

3.  All  matters  relating  to  insolvent  estates,  or 
to  estates  which  have  been  entered  upon  by  the 
heir,  under  the  benefit  of  inventory,  or  to  estates 
which  have  been  taken  possession  of,  and  placed 
under  the  controul  of  the  Schepenen  or  Bench  of 
Magistrates^  must  be  decided  by  the  judge  of 
the  place,  where  the  estate  or  property  is  situate, 
without  the  court  being  permitted  under  any 
pretence  whatsoever,  to  withdraw  it  from  his 
cognizance/*^ 

4.  All  questions  relating  to  real  property,  as 
houses,  lands,  and  inheritance  of  the  like  nature^ 
must  be  determined  in  the  process  petitoire,  or 
process  for  trying  the  question  of  title,  by  the 
judge  of  the  place  where  the  land,  &c.,  is 
situate/'^ 

5.  No  matters  relating  to  students,  being 
members  of  the  University  of  Leyden,  can  be 
brought  before  the  court,  or  other  tribunals ; 

(1)  Edict.  Holl.  27  Sept,  1663.    G.  P.  B.  2  D.  Col.  3090. 

(2)  Resol.  HoU.  10  Julii,  1677.    G.  P.  B.  3  p.  pag.  672. 

(3)  Groot  Privil.  van  Vrouw  Maria  van  14  Maart,  1476. 
Alt.  9. 
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Tribuiudt    since,  according  to  the  privileges  granted  to  the 

joaiS^  University,  the  students  cannot  appear  before 

any  other  tribunal  than  that  of  the  University, 

in  any  personal  action,  whether  civil  or  criminal. 

Of  whether  as  plaintiff  or  defendant.^^^ 

(1)  Interpr.  HolL  3  Maart,  1588.    Nad.  AmpL  op  bet  39 
Art  ?an  de  Statuten  der  Univeniteit,  van  24  Haart,  1662. 
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CHAPTER  II. 
Of  the  Commencement  of  a  Suit,  or  Action  at  Law. 

Sect.  I. 

Ant  person  who  conceives  that  he  has  any  Appiica* 
legal  claim,  or  demand  against  another,  ought  fnJIidry^ 
first  in  a  friendly  manner  to  apply  to  the  other  ™**""«'^- 
party  to  satisfy  the  same,  either  verbally,  or  in 
writing,  or  to  make  this  application  by  means 
of  a  notarial  act,  or  summons ;  which  is  termed 
an  insinuation,  which  latter  form^  in  order  to 
have  proof  of  a  previous  application  or  demand, 
before  bringing  the  action,  is  most  advisable. 

In  case  the  action  is  brought,  without  such 
previous  demand,  and  the  defendant  offers  to 
pay  the  plaintiff,  he  would  not  be  entitled  to 
costs,  but  on  the  contrary,  would  be  liable  to 
pay  those  of  the  defendant/^^ 

Sect.  II. 

In  every  action  both   the  plaintiff  and  de-  Power  to 
fendant  must  be  persons  qualified  to  appear  in  defend  an 
court.     Therefore  persons  under  guardianship,  *^^"- 
or  curatorship,  and  married  women,  are  unquali- 
fied.    When  therefore  it  is  necessary  to  bring 
an  action  on  the  part  of  minors,  prodigals,  and 

(1)  Voety  ad  tit.  ff.  de  re  judic  d.  22.    Van  Alphen,  pi^Kg. 
1  D.  pag.  30.  n.  7. 


action. 
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Power  to  8uch  like  persons,  it  must  be  brought  in  the 
defend  an  name  of  their  f^ardian  or  curator ;  and  in  an 
action  against  them,  the  subpoena  is  taken  out 
against  their  guardian  or  curator.  To  this  rule 
there  is  no  exception  with  us,  save  in  criminal 
cases,  when  the  cause  is  conducted  in  extraordi- 
nary process  ^  as  it  is  termed,  that,  is,  when  from 
the  nature  of  the  offence,  the  party  is  appre- 
hended, or  cited  to  appear  in  person,  and  as  this 
is  the  usual  manner  of  proceeding  in  grave 
cases,  the  minor  himself  must  then  appear  per- 
sonaUy  in  court,  and  not  by  his  guardian /^^  But 
so  soon  as  the  criminal  proceeding  is  changed 
from  the  extraordinary  to  ordinary  process^  in 
which  the  party  is  not  bound  to  appear  in  per- 
son, but  may  appear  by  attorney,  then  the  minor 
cannot  appear  alone,  but  must  be  assisted  by 
his  guardian/^^  In  like  manner  when  the  cause 
concerns  a  married  woman,  the  husband  must 
appear  for  the  wife,  and  the  subpoena  be  directed 
to  him,  except  in  the  following  cases : 

1.  When  the  woman  is  a  public  trader. 

2.  When  the  woman  has  by  her  marriage 
settlement,  reserved  to  herself  the  disposition 
and  management  of  her  separate  property. 

(!)  De  Groot,  Inleid.  I  B.  4  D.  S.  L 

(2)  S.  Van  Leeuwen  in  not.  op  den  stijl  van  Proc.  in  crimia. 
Zaaken.  Art  61.  Voet,  ad  tit  ff.  de  judic.  n.  12.  G.  De 
Haas,  in  not  ad.  S.  Van  Leeuwen,  Cens.  For.  Part  2.  Lib.  I. 
Cap.  10.  n.  12. 
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3.  In  cases  wherein  proceedings  are  pending  power  to 
between  tlie  husband  and  wife,  to  obtain  a  sepa-  ddfrad  an 
ration  or  divorce,  &c/^^  *^^<>'** 

Sometimes  however  it  happens  that  a  plaintiff 
or  defendant,  is  unprovided  with  that  assistance, 
without  which  he  cannot  appear  in  law.  In 
such  case,  previously  to  instituting  the  suit,  a 
Curator  ad  Lites  must  be  appointed  on  petition 
to  the  court. 

Sect.  III. 

When  children  conceive  they  have  a  right  of  Vema 
action  against  their  parents,  they  must  first  re-  liifence'to 
quest  leave   from  the  court,  which  is  termed  *"*' 
Verua  Agendi^^^^  which   in  the  inferior  tribunals 
is  applied  for  by  a  separate  petition,  but  in  the 
court  it  is  inserted  in  the  application  for  the 
writ.  ^ 

Sect.  IV. 

Whosoever  is  obliged  to  go  into  court,  either  Adfocatet 
as  plaintiff  or  defendant,  will  find  it  advisable  ^^^' 
to  provide  himself  with  a  solicitor j  and  if  the  ^^* 
cause  is  of  importance  and  intricate,  with  a 
counsel  also. 

Although  properly  no  person  should  be  de- 
barred from  maintaining  his  right  in  person/^^ 
and  this  is  the  practice  in  some  courts  and  be- 
fore the  inferior  tribunals,  yet  to  prevent  dis- 

(1)  Regtsgd,  Observ.  over  De  Groot's  Inleid,  4  D.  Obe.  7. 

(2)  L.  4.  S.  I.    L.  13.  ff.  de  in  jus.  voc. 

(3)  t\  Groot,  PriviL  van  Vrouw  Maria.  Art  6. 
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Advocates  order  abd  confusion  in  the  proceedings,  tiiis 
neysat  '  practice  is  not  permitted  before  the  higher 
^^'  courts/^  and  especially  before  the  Court  of 

Justice  of  Holland/*^ 

No  one  is  admitted  to  practice  as  a  counsel 
who  has  not  taken  a  doctor's  degree  in  law  at 
some  one  of  the  acknowledged  universities,^ 
and  afterwards  been  sworn  in  as  an  advocate 
before  the  court/*^ 

The  office  of  counsel  consists  in  general  in 
giving  advice  on  all  legal  questions ;  to  draw 
and  sign  the  petitions  ;  to  advise  the  pleas  held 
by  the  solicitor  on  the  roll ;  to  draw  and  sign 
the  written  pleadings ;  to  plead  in  court ;  and 
further,  to  use  every  other  legal  means  for  the 
interest  of  his  client.^^^ 

The  office  of  the  solicitors  is  to  assist  and  act 
with  the  counsel.  The  pleas  are  filed  at  the 
roll  in  their  name,  they  file  the  petitions,  and 
act  on  the  orders  made  thereon.  Their  duty  is 
also  to  keep  all  the  papers  in  the  cause  in  clear 
and  fair  order,  aiid  to  advise  the  counsel  of  thd 
days  of  hearing,  &c^^^ 

(1)  Keur  op  het  Proced.  te  Haarlem  van  11  Sept  1751. 
Cap.  1.  Art.  7.  Ordonn.  op  het  Proced.  te  Amsterdam  van 
29  Jann.  1779.  Cap.  3.  Art  6. 

^2)  G.  Grotii  hag.  Lib.  1.  Cap.  2.  S.  14.  Ord.  van  den 
Hove  van  2  April,  1672. 

(3)  Instr.  Hof.  Art  71. 

(4)  MerukyMan.  v.  Prooe.  Lib.  4.  tit  16.  Cap.  1. 

(5)  Instr.  Hof.  Art.  55. 

(6)  G.  GiDtii  bag.  Lib.  1.  Cap.  2.  n.  14  et  15. 
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In  most  courts  the  solicitors  }dead  or  carry  Advocatai 
the  cause  thrbUgh  the  two  first  terms  on  bill  S2^^"^ 
and  answer  at  the  roll ;  but  they  never  plead  or  **^- 
do  this  before  the  High  Court. 

Their  number  is  generally  limited,  but  there 
is  no  limit  to  that  of  coubsel,  and  before  the 
attomies  hold  any  terms  on  the  roll  they  must 
be  provided  with  a  proper  power  of  attorney/*^ 

Sect.  V. 

As  the  carrying  on  a  suit  is  an  expensive  pro-  Leave  to 
ceeding,  and  it  would  be  a  hard  case  that  any  fi^pau^ 
one  having  a  good  right  or  title  in  law,  but  no  ^^j^ 
means  to  assert  it,  should  on  this  account  be 
barred  of  his  right,  poor  persons  and  those 
who  have  not  the  means  of  going  to  law,  or  of 
procuring  the  assistance  of  a  counsel  or  solici- 
tor gratis,  may  by  application  to  the  court  ob<- 
tain  an  order  for  the  assistance  of  a  counsel  and 
solicitor.  Pro  Deo  or  Gratis  ;^*^  but  to  obtain 
such  admission  Pro  Deo  a  petition  must  be  pre- 
sented to  the  court  accompanied  with  proof  of 
the  poverty  of  the  petitioner,  tirhich  is  most 
usually  done  by  annexing  to  the  petition  letters 
of  recommendation  from  the  judge  of  the  peti- 
tioner's domicile.^'^ 

Such  application  may,  however,  be  opposed 

(1)  Instr.  Hof.  Art  52  et  53.     Ordre  op  de  Rolle  van 
21  Octob.  1669.  Art.  29. 

(2)  Instr.  Hof.  Art.  78. 

(3)  ResoL  van'tHot  van  19  Sept.  1662.  en  13. Octob.  1666. 
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Leave  to  oo  the  grouod  that  the  parly  is  not  so  poor  as  he 
firmapmh  i^resciits  himself  to  be,  or  that  his  claim  at  law 
^jl^j^     is  manifestly  groundless. 

Sect.  VI. 
audon         The  first  step  in  the  commencement  of  a  suit 

before  the 

inferior  is  to  issue  the  subpcsna  or  citation.  This  act  we 
place  in  the  hands  of  the  marshal  of  the  court, 
and  it  contains — 

1.  The  name  and  description  of  the  plaintiff  ^^^ 
9.  The  name  and  description  of  the  defen- 
dant. 

3.  The  day,  hour,  and  place  at  which  the 
party  is  to  appear. 

4.  The  declaration  or  statement  of  the  matter 
on  which  the  party  is  cited.  Sometimes  the 
declaration  is  omitted  in  the  citation,  and  a 
copy  only  of  the  claim  and  demand  served. 

The  marshal  serves  the  citation  and  leaves  a 
copy  of  it  with  the  defendant,  or  with  some  one 
of  his  household  who  has  arrived  at  years  of  dis- 
cretion ;  or  in  case  of  not  meeting  with  any  one 
at  the  house,  then  he  leaves  it  with  one  of  the 
neighbours  who  will  undertake  to  give  it  to  the 
defendant.  Having  served  a  copy  of  the  cita- 
tion,  he  makes  a  minute  thereof,  and  annexes  it 
to  the  original,  which  minute  is  termed  the 
return. 

(1)  OrdoDn.  op*t  Proced.  in  de  Stedeu  en  ten  platten  Land' 
an  1570.  Art.  1.  en  aldaar.  Van  Leeuwen,  in  not 
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Sect.  VIL 


In  the  town  tribunals  the  subpoena  or  citation  Petition  to 
is  issued  by  the  party  himself  of  his  own  autho-  c^urt  for 
rity,  and  without  the  previous  knowledge  of  mentor 
the  judge ;  but  in  proceedings  before  the  upper  •"bp«n«* 
courts  of  justice,  no  writ  or  subpoena  is  issued 
without  the  previous  order  of  the  court  on  the 
marshal,  to  obtain  which  order  it  is  necessary 
to  present  a  petition  to  the  court,  containing, 

1.  The  name,  residence,  and  description  of 
the  party,  without,  however,  the  titles  of  honour 
or  distinction,  such  as  the  honourable,  esquire, 
madam,  &c/^^ 

2.  A  short,  clear,  and  connected  statement 
of  the  case,  and  of  the  grounds  of  the  applica- 
tion. 

3.  The  prayer  or  conclusion :  and  lastly,  the 
clause,  in  case  of  opposition ,  praying  for  an  order 
on  the  marshal  to  appoint  a  day  in  term  for  the 
defendant  to  appear  in  court.^^^ 

The  petition  being  drawn  on  a  proper  stamp, 
and  signed  by  a  counsel  and  solicitor,  is  pre- 
sented to  the  commissaries  who  hold  the  roll 
for  the  time  being,  who  are  accustomed  thereon 
generally  to  order  the  parties  before  them  pre- 
viously to  issuing  the  writ ;  in  order,  if  possible, 

(1)  Ordonn.  van^n  Hove  van  8  Juniji  1663.  in't.  G.P.  B. 
2  D.  Col.  2926. 

(2)  Jud.  Pract.  2  B.  1  Hoofdst.  S.  1-3. 

D  D 
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Petition  to  to  Settle  the  question  amicably ;  and  if  they 
Court^  succeed,  an  act  is  then  drawn  in  the  presence 
ment  or  of  the  commissaries,  termed  an  act  of  accord  and 
subpoena.    agremtntS'^ 

Sect.  VIII. 

When  their  endeavours  are  fruitless,  and 
there  appear  no  reasons  why  the  court  should 
not  take  cognizance  of  the  case,  the  court  grants 
the  writ  prayed  for,  which  consists  of  an  act  in 
the  name  of  the  president  and  members  of  the 
court,  wherein  is  recited  the  entire  petition,  and 
the  marshal  is  authorised  to  summon  and  cite 
the  defendant  in  the  terms  of  the  petition. 
Letters  When  any  order  or  provision  of  justice  is 

™""^^  sought  against  any  department  of  government 
or  public  body,  the  court  does  not  grant  the 
ordinary  writ  or  subpoena;  but  a  letter  missive 
under  seal,  and  those  therein  named  are  not 
termed  parties,  but  persons  writteti  to  (Beschre" 
ven€n)S^^ 

Sect.  IX. 

Marshal.  The  orders  and  appointments  of  the  court  are 
served    by  an   officer   termed    the   marshal.^^^ 

(1)  Jud.  Pract.  2.  B.  1  Hoofdst.  S.  4-6. 

(2)  G.Grotii  Issag.  Lib.  1.  Cap.  4.  n.  11  et  12.  Bynker- 
shoek,  de  For.  Legat  Cap.  16.  Bell.  Jurid.  Cas.  31.  pag.  188. 
seqq. 

(3)  Judic.  Pract.  2  B.  2  Hoofdst. 
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These  marshals  are  of  two  kinds,  viz.  the  two  Marshal. 
first  marshals,  or  duerwaarders,  who  daily  attend 
the  court,  and  serve  the  writs  and  orders  thereof 
at  the  Hague,  and  within  its  jurisdiction. 

The  others  are  termed  the  ordinary  dmrwaar- 
derSf  of  whom  some  reside  at  the  Hague^  and 
others  in  the  different  towns  of  Holland. 

When  the  order  or  writ  is  placed  in  the  hands 
of  the  marshal  for  service,  he  repairs  with  his 
staff  of  office  to  the  residence  of  the  party,  or  to 
the  place  where  he  is  at  the  time,  and  makes 
known  to  him  the  order,  and  requires  com* 
pHance  therewith ;  and  in  case  of  opposition, 
he  appoints  him  a  day  to  appear  in  court,  at 
Uie  same  time  handing  him  a  copy  of  the  order 
with  a  short  minute  thereon  of  the  service 
thereof,  and  of  the  day  appointed  for  hearing. 
This  day  is  fixed  for  the  Monday  fourteen  days, 
at  least,  or  at  the  furthest  one  month  after  service 
of  the  order  or  citation.^^^ 

In  the  inferior  tribunals,  and  in  the  country, 
it  must  be  at  least  three  days  before.^*^ 

It  may  happen  that  a  party  over  whom  the  Edict, 
jurisdiction  of  the  court  is  acquired  by  arrest 
or  otherwise,  lives  or  is  domiciled  out  of  the 
jurisdiction  \  in  which  case,  he  is  cited  by  edicts 
that   is,  froif)  the   court-house    of   the  place 

(1)  Ampl.  Instr.  Art.  9.  Reglem.  van  28  Maftit,  1680. 
Art.  6. 

(2)  Ord.  opH  Proced.  in  de  Steden,  &c.  Art,  1. 

D  D  2 
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Edict.  situated  at  the  extreme  limits  of  Holland  nearest 
the  domicile  of  the  party,  where  a  copy  of  the 
citation  is  fixed,  and  another  copy  sent  to  him 
by  the  ordinary  post,  under  a  receipt  from  the 
postmaster/^^ 

The  day  fixed  for  appearance  or  return  to  the 
writ,  in  this  case,  is  at  the  expiration  of  three  or 
four  weeks,  according  to  the  distance  at  which 
the  party  resides. 
L«tteri  If  it  be  necessary  to  cite  any  one  before  the 

rill  town  tribunals  who  is  domiciled  or  resides  at 

another  place,  the  practice  is  not  to  summon 
him  by  edict,  but  by  letters  requUitarial^  addressed 
to  the  judge  of  the  place  where  the  party 
resides,  praying  him  to  cause  the  citation  to  be 
served  by  his  own  officer/*^ 
Edict  otf  When  the  persons  to  be  cited  are  unknown, 
Curue.  or  we  are  ignorant  of  their  respective  places  of 
abode;  for  instance,  when  a  mandament  is 
prayed  for  by  any  one  from  the  court,  to  be 
declared  entitled  to  the  inheritance  of  a  person 
who  has  died  intestate ;  in  such  case,  all  persons 
must  be  cited  to  appear,  whether  Jiving  within  or 
without  the  jurisdiction  of  the  court,  who  may 
claim  any  right  or  title  to,  or  interest  therein. 

This  citation  must  issue  from  the  court-house 
at  a  term  of  sis  weeks,^^^  and  is  besides  published 

(1)  Judic.  Pract  2  B.  2  HoofdsU  S.  4  et  5. 

(2)  Amsterd.  Secret  10  Hoofdst 

(3)  Ordon.  van  den  Hove  van  10  Sept.  1732. 
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in  the  gazette.     Such  citation  is  termed  a  cita-  Edict  ad 
tion  by  edict  ad  valvas  curice.  q^ 

Sect.  X. 

Before  the  day  fixed  for  the  return  of  the  writ,  Bresenu 
the  attorney  for  the  plaintiff  presents  or  gives  ^"^ 
in  to  the  secretary's  office  a  paper  in  which  are 
written  the  names,  residence,  and  description  of 
the  respective  parties,  the  name  of  the  solicitor^ 
the  roll  to  which  the  cause  belongs,  and  the 
question  to  be  decided.  This  paper  is  termed  a 
presentation^^ 

In  most  places  where  there  are  few  causes  The  roiL 
only,  one  roll  is  kept.  But  in  the  court  of  Hol- 
land, there  are  seven  : — the  ordinary  roll — the 
extraordinary  roll — the  roll  of  pleadings — the 
roll  of  decrees — ihefurneer  rolle^  or  roll  for  pro- 
duction and  exchange  of  vouchers— the  roll  of 
the  attorney-general  in  civil  causes,  and  the 
same  in  criminal  causes.^*^  At  Amsterdam^  we 
have  the  court  roll — the  ordinary  roll — the  pri- 
vileged roll — the  small  roll — the  roll  of  induc- 
tion, and  attermination  of  cession  and  benefit  of 
inventory — the  schouts'  or  sherifPs  roll — the 
impost  roll — and  the  extraordinary  roU.^^^ 

At  Haarlem,  there  is  the  schouts'  criminal 

(1)  Judic.  Pract.  2  B.  3  Hoofdst  S.  I. 

(2)  Ibid.  S.  2. 

(3)  Ordonn.  op  de  Manier  van  Proced.  te  Amsterdam,  van 
29  Jan.  1779. 
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The  roll.  roU— the  schouts*  civil  roll— the  burghers'  roll 
— the  marriage  roll — the  extraordinary  roll — 
and  the  May  roll  ;^^^  and  thus  different  places 
have  their  peculiar  regulations. 

Sect.  XL 

Claim  and       The  cause  being  presented  at  the  roll,  and 
demand.      ^^  j^^  ^^^  retum  of  the  writ  having  arrived, 

the  solicitor  for  the  plaintiff  must  file  at  the 
roll  court  his  claim  and  demand  or  declaration. 
In  the  court  of  Holland  the  declaration  is  in- 
serted in  the  writ.  In  the  inferior  courts  the 
declaration  precedes  the  claim.  This  is  framed 
according  to  the  nature  of  the  action,  and  the 
forms  used  in  such  cases,  which  at  all  times 
must  be  altered  and  modified  according  to  the 
circumstances.^*^ 

The  prayer  or  conclusion  in  all  pleadings 
generally  ends  with  the  words,  "  or  for  such 
other,  (§*c."  to  leave  the  judge  thereby  at  liberty 
to  alter  or  amend  any  too  general,  or  doubtful 
expression,  or  supply  any  thing  in  the  wording/*^ 
Minutes.  '^^^  attorney,  on  filing  his  claim  and  conclu- 

sion, causes  a  short  note  or  minute  to  be  written 
by  the  secretary,  in  the  margin  of  the  presenta^ 
tion  given  in  by  him,  as  for  example,  A.JiUs  claim 

1 

(1)  Keurop  de  Manier  van  Proced.  te  Haarlem,  van  11  Sept. 
1751.  Cap.  4. 

(2)  Jud.  Pract.  2^3  Hoofdst.  S.  7.  en  6  Uoofdst.  &  ^^ 

(3)  Voet,  ad  tit.  fl*.  de  edend.  n.  13. 
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and  demand y  requests  provision  thereon,  and  con-   Minutes, 
eludes  proiU  in  scriptis. 

He  also  hands  over  a  copy  of  this  claim  to 
the  solicitor  of  the  other  party. 

Sect.  XII. 

It  is  often  the  custom  to  annex  to  the  claim,  P^rovuionai 
and  demand  a  request  of  provision  or  namp^  or  Namp- 
tissement;    that   is,   that  the   defendant   shall,  ***^"'^- 
during  the  proceedings,  and  before  final  sen- 
tence, be  decreed  by  an  interlocutory  or  pro- 
visional sentence  to  pay  to  the  plaintiff  the  sum 
in  question,  under  proper  security,  to  be  repaid 
this  with  interest  at  four  per  cent,  in  case,  by 
the  final  judgment  on  the  merits,  this  sum^^^ 
shall  not  be  found  due  or  judgment  go  for  the 
defendant. 

To  determine  whether  or  not  provision  should 
be  granted,  the  two  following  rules  are  to  be 
observed. 

1.  That  with  respect  to  the  plaintiff,  a  provi- 
sion should  never  be  granted  in  his  favour, 
unless  he  be  provided  with  a  clear  proof  in  law 
of  his  demand ;  for  example,  an  acknowledged 
signature  of  the  defendant's  to  a  bond  or  other 
instrument ;  a  merchant's  account  books,  when 

(1)  De  Groot,  Inleid.  3  B.  5  D.  S.  7.  S.  Van  Leeuwen, 
Aanteek,  op  het  10  de  Art  van  de  Ordonn.  op  het  Proced.  in  de 
Steden,  &c. 
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ProTisioiud  the  Sale  and  delivery  is  not  denied  by  the  de- 
m^N^'  fendant.  But  declarations  and  other  vague 
*"'*"'^-     evidence  are  not  sufficient. 

2.  On  the  part  of  the  defendant,  to  prevent 
provision  or  namptissement  being  decreed  against 
him  in  such  cases,  he  must  produce  such  coun- 
ter-proofs as  appear  to  the  judge  to  render  it 
probable  that  the  plaintiff  will  not  succeed  on 
the  merits.  This,  therefore,  depends  less  on 
the  nature  of  the  proofs  than  on  the  effect  they 
produce  on  the  mind  of  the  judge.  Provision 
is,  therefore,  properly  refused  to  a  swindler, 
although  he  produce  an  instrument  with  the 
acknowledged  signature  of  the  defendant,  when 
the  latter  brings  forward  such  proofs  as  make  it 
appear  probable  to  the  judge  that  there  has 
been  some  fraud  or  deceit  in  the  transaction.^^^ 
The  plaintiff,  when  he  seeks  provision,  or 
namptissement,  is  accustomed  to  deliver  to  the 
marshal,  to  be  served  at  the  same  time  with  the 
citation,  copies  of  all  the  vouchers  on  which  he 
founds  his  claim  of  provision,  in  which  case  the 
defendant  is  bound,  on  the  day  of  hearing,  im- 
mediately to  answer  to  the  claim  of  provision. 
If  such  copies  are  not  served  with  the  citation, 
then  the  defendant  is  at  liberty,  previously  to 
answering   on    such  claim,    to   demand  copy 

(1)  Judic.  Pract  2  B.  6  Hoofdst.  S.  13. 
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and  sight  of  the  papers  whereon  this  claim  is  Proviiionai 
grounded,  and  day  after  to  answer.^^^  or^v^. 

tiuemeni. 

Sect.  XIII. 

Ail  that  we  have  just  nientioned  takes  place  Comparmi 
when  both  parties  appear  at  the  return  of  the  ddault. 
writ ;    but  let  us  see  what  is  the  course  when 
one  of  the  parties,  either  plaintiff  or  defendant, 
does  not  appear. 

If  the  plaintiff  be  in  default,  then  the  defend- 
ant prays  comparuit  or  default  against  him,  by 
which  he  is  non-suited^  the  consequence  of  which 
is  that  that  the  defendant  is  absolved  from  the 
instance^  as  we  term  it,  and  has  his  costs.^^^ 

If  the  defendant  does  not  appear,  then  the 
plaintiff  prays  default  against  him.  The  num- 
ber of  such  defaults,  and  effect  of  them,  is  dif- 
ferent according  to  the  nature  of  the  action  and 
proceedings.  In  summary  cases  one  default  is 
sufficient ;  in  others  again  tfvo  are  necessary ;  in 
others  three ;  and  in  a  regular  ordinary  action  at 
law,  four  defaults  are  necessary  to  obtain  final 
judgment  by  default.  The  effect  of  the  first 
default  is  another  citation,  of  the  second  default 
a  third  citation  ;  the  benefit  of  the  third  default 

(1)  Van  Alphen,  Papeg.  1  D.  pag.  21.  n.  5.  Merula,  Manier 
van  Piroced  Lib.  4.  Tit  24.  Cap.  14.  S.  13.  n.  29.  in  not 

(2)  Instr.Hof.  Art.  III.  G.  Grotii,  Issag.  Lib.  1.  Cap.  7.  S. 
33-35.    Merula,  Man.  van  Proced.  Lib.  4.  Tit  31.  Cap.  1.  S.  3. 
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Comparmi  is  permission  to  the  plaintiff  to  lay  over  his 
de&ait  intendit,  and  to  issue  a  fourth  citation,  ex 
superabundanti,  to  see  the  plaintiff  verify  his 
intendit.  The  benefit  of  the  fourth  default  is 
an  act  to  annex  to  the  intendit. 
Intendit.  By  ttiis  intendit  is  understood  a  writing  con- 
taining  a  statement  of  the  case,  of  the  proceed- 
ings thereon,  and  of  the  defaults  granted ;  and 
finally,  a  conclusion,  which  is  always  inserted 
thereon,  that  the  defendant  shall  be  barred  from 
all  pleas  or  exceptions,  peremptory,  declaratory, 
or  dilatory ;  and  also  from  all  means  of  defence 
in  law  which  he  otherwise  might  have  availed 
himself  of  had  he  appeared ;  and  further,  with 
respect  to  the  cause  itself  or  the  merits,  that  he 
be  condemned  conformably  to  the  nature  of  the 
case  and  demand/^^ 

This  intendit  is,  together  with  the  vouchers, 
under  inventory,  given  in  to  the  judge. 

In  case  the  defendant  appears  on  the  second 
or  third  citation,  he  is  at  liberty  to  request  leave 
to  purge  the  defaults  granted  against  him,  which 
is  generally  consented  to  on  the  part  of  the 
plaintiff,  on  condition  that  the  effects  remain, 
and  on  payment  of  the  costs  incurred/*^  On 
the  fourth  citation  this  is  not  permitted,  without 

(1)  Van  Alphen,  Papeg.  1  D.5  Hoofdst  pag.  754.  seqq. 

(2)  Merula,  Manier  van  Proced.  Lib.  4.  Tit*  33.  Cap.  1.  S. 
11. 
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a  regular  order  of  the  court  on  application  for  intendit. 
reUef-<^^ 

Sect.  XIV. 
On  the  return-day  of  the  writ,  if  the  defend-   impar- 

.    .      1  n      1  »  1  lance,  or 

ant  appears,  it  is  the  custom  for  him  to  take  a  day  of  de- 
copy  of  the  claim  and  demand,  and  pray  leave  ^^"* 
to  imparl,  or  day  of  deliberation,  (dag  van 
beraad).  This  term,  with  the  court  and  the 
town  tribunals,  is  to  the  next  day  in  term  or 
court,  or  fourteen  days.  This  indulgence  is 
never  denied  to  the  defendant,  unless  at  the 
time  of  serving  the  writ  a  statement  is  served  of 
the  grounds  on  which  the  plaintiff  founds  his 
claim  for  provision,  (and  then  the  defendant  is 
bound  to  answer  immediately  on  the  return  of 
the  writ,)  or  unless  by  order  of  the  court,  for 
special  reasons,  he  is  bound  to  join  issue  on  the 
first  court  day/*^ 

Very  frequently  it  happens  that  the  defend-  Prelimi- 
ant  is  not  content  with  an  imparlance,  but  pre-  JlJJJesu. 
viously  to  answering  makes  one  or  more  pre- 
liminary requests. 

The  principal  of  these  are  the  following  :^'^ 
1.  Sight  or  copy  of  the  power  from  the  plain- 
tiff to  his  attorney. 

(1)  Judic.  Pract.  2  B.  3  HoofdsU  S.  12. 

(2)  Judic.  Pract.  2  B.  4  Hoofdst.  S.  2. 

(3)  Judic.  PracU  ibid«  S.  3.  en  volgg. 
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Preiimi-  8.  Copy  of  the  quality  of  the  plaintiff  ascribed 

requesu.     by  him  to  himself  in  the  citation. 

3.  Copy  of  the  documents  of  which  the  day 
and  date  are  mentioned  in  the  claim  and  de- 
mand. 

4.  Copy  of  the  vouchers  on  which  the  claim 
for  provision  is  founded. 

5.  Copy  of  the  return  of  the  marshal  to  the 
writ  or  citation. 

6.  Explanation  of  any  doubtful  or  indefinite 
expressions  occurring  in  the  mandate  or  claim 
and  demand. 

7*  Security  for  the  costs,  and  for  answering 
to  the  counter  claim  of  the  defendant,  in  recon- 
vention or  cross  action,  and  submission  to  the 
jurisdiction  of  the  court  in  which  the  original 
action  is  brought,  in  case  the  defendant  should 
have  any  counter-claim  or  demand.^*^ 

This  request  is  usual  when  the  plaintiff  is 
an  alien  or  foreigner,  and  not  naturally  subject 
to  the  jurisdiction  of  the  court  in  which  he 
brings  the  action.  Since,  however,  it  may 
happen  that  the  plaintiff  may  not  be  able  to 
find  any  persons  within  that  jurisdiction  to  be- 
come security  for  him,  in  such  case,  instead  of 
personal  security,  he  is  allowed  to  give  security 
by  oath  (cautio  juratoria ),  that  is,  he  not  only 

(1)  Voet,  ad  tit.  f[>  qui.  satisd.  cog.  n.  1. 
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engages  under  oath  to  pay  the  costs  in  case  he  PreUmi^ 
should  be  condemned  therein,  but  also  declares  "*n^ 

requeitf. 

under  oath  that  after  all  possible  endeavours  on 
his  part,  he  has  not  been  able  to  find  any 
person  within  the  jurisdiction  to  become  his 
security/*^ 

8.  Choice  of  a  place  within  the  jurisdiction, 
wherein  citation  may  be  served,  or  execution 
levied. 

This,  in  the  case  of  foreigners  or  strangers, 
when  plaintiffs,  is  generally  termed  a  request  of 
Electie  van  domicilium  citandi  et  exequendu 

As  the  sole  object  of  these  requests  on  the 
part  of  the  defendant,  is  frequently  mere  delay, 
the  rule  in  practice  is,  that  they  be  made  on  the 
first  day  of  appearance,  and  all  together/'^ 

Sect.  XV. 
The  day  of  deliberation  or  time  to  imparl  Exception, 

,  or  picft. 

ha\ing  expired,  the  defendant  is  bound  to  pro- 
pose his  plea^  or  exceptiorij  or  to  answer  to  the 
claim^  and  even  notwithstanding  such  plea  or 
exception,  to  make  his  conclusion  or  answer  on 
the  main  question.  This  rule  is,  however,  sub. 
ject  to  some  exceptions  in  respect  to  certain 

(1)  Voet,d.  t.  n.4.  in  fin. 

(2)  See  our  Aanteek,  op  Menila,  Man.  van  Proc.  Lib.  4.  Tit 
38.  Cap.  1. 
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Exception,  plcRS  in  which  the  defendant  is  allowed  to  per- 
or  plea.      ^^  without  answering  over  ;^^^  namely  : 

1st  The  exception  or  plea  of  incompetency, 
and  Renvoi  or  plea  to  the  jurisdiction,  when  the 
defendant  conceives  himself  to  be  brought 
before  a  court  not  competent,  and  that  the 
cause  ought  to  be  referred  to  another  tribunal. 

2d.  The  plea  of  Lis  pendens j  on  the  ground 
that  the  same  case,  between  the  same  parties, 
and  arising  from  the  same  cause  of  action,  is 
already  pending  before  another  judge. 

3d.  The  plea  of  Lis  Jinita^  or  that  the  same 
question,  and  between  the  same  parties,  has 
already  been  decided  by  a  sentence  which  has 
become  a  judgment* 

4th.  The  plea  of  submission  to  arbitration. 

5th.  Compromise  and  mutual  release  by  agree- 
ment between  the  parties. 

6th.  Award  of  arbitrators  in  the  same  matter. 

7th.  In  appeals  the  plea  of  non-prosecution 
during  the  time  allowed  for  appeals,  or  of  homo- 
logation and  acquiescence  in  the  original  sen- 
tence, by  the  appellant  having  already,  wholly 
or  in  part,  satisfied  tlie  judgment,  and  conse- 
quently abided  by  it. 

8th.  The  plea  of  not  admissible  in  appeal,  on 
the  ground  that  the  sentence  according  to  law 
is  not  appealable  ;^^^  and, 

(1)  Instr.  Hof.  Art.  88.  Ampl.  Instr.  Art.  10. 

(2)  Van  Alphen,  Papeg.  1  D.  pag.  303. 
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9th.  The  exception  of  Non  qualificatiej  or  a  Exception, 
plea  in   abatement,   on   the  ground    that   the  *^'P^ 
plaintiff  has    not    the   quality  which    he    has 
thought    proper  to  ascribe   to   himself  in   his 
declaration. ^^^ 

All  these  pleas  or  exceptions  must  be  dis- 
tinctly proposed,  et  nominatim^  and  are  there- 
fore termed  namnate  exceptions. 

But  there  are  some  besides  these  which  are 
termed  innominate  exceptions^  to  propose  and  give 
effect  to  which  there  has  been  introduced  into 
practice,  a  conclusion  termed  a  conclusion  to  ab- 
solution of  the  instance^  which,  among  others, 
is  often  made  use  of  before  the  tribunal  of  Am- 
sterdam. This  conclusion  is  properly  taken 
when  we  conceive  that  the  party  has  instituted 
a  wrong  action  ;^^^  but  the  defendant  is  not  at 
liberty  to  persist  by  this  conclusion,  as  by  a 

(1)  G.  De  Haas.  Nieuwe.  Hoi.  Cons.  No.  17.  pag.  285.  seqq. 

(2)  Some  persons,  confounding  the  two  exceptions  of  Tibi 
adversus  roe  non  competit  actio,^'  et  ^*  Tibi  adversus  me  non 
competit  haec  actio,"  think  that  in  the  former  case  we  may 
conclude  to  an  absolution  of  the  instance  ;  whereas  it  should  be 
fi>llowed  by  a  contrary  conclusion,  or  rejection  of  the  plaintiff's 
demand.  And  a  conclusion  to  absolution  of  the  instance*  only 
properly  applies  when  the  defendant  may  say  ^'  Tibi  adversus 
me  non  competit  haec  actio." 


*  The  contrary  conclusion  is  equivalent  to  our  plea  of  gene- 
ral issue,  and  the  absolution  of  the  instance  to  the  plea  in 
abatement — T. 
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Exception,  peremptory  plea,  but  is  bound  nevertheless  to 
^'  ^***      answer  over  on  the  main  question/^^ 

Sect.  XVL 

Answer.  When  the  defendant  has  none  of  these  excep- 

tions to  propose,  but  nevertheless  conceives 
that  he  is  entitled  to  consider  the  claim  of  the 
plaintiff  as  entirely  groundless,  and  to  join 
issue  thereon,  he  does  so,  by  concluding  as 
follows :  **  That  the  claim  and  demand  of  the 
plaintiff  be  rejected  with  costs."^^^ 

If,  however,  a  conclusion  so  positive  and 
general  cannot  be  taken  against  the  claim  of 
the  plaintiff,  but  that  in  one  or  more  points  it 
seems  well  founded,  then  it  is  more  prudent 
in  the  defendant,  to  make  a  tender  at  the  roll 
court  to  the  plaintiff,  of  what  he  conceives  is 
really  due  to  him,  i.  e.  a  presentation,  and  which 
he  trusts  will  be  held  sufficient,  and  under  benefit 
of  which  he  further  or  otherwise  concludes  as 
before/^^ 

Sect.  XVII. 

Barring  of      When  the  time  to  answer  is  come,  and  the 

defendant   defendant  is  in  default,  the  plaintiff  can  compel 

him  thereto  by  request,  at  the  roll,  of  bar  of 

answer,  the  effect  and  advantage  of  which  is, 

(1)  Instr.  Hof.  Art  88.  Ampl.  Instr.  Art.  10. 

(2)  G.  Grotii  Isag.  Lib.  I.  Cap.  9.  S.  10. 

(3)  Judic.  Pract.  2.  B.  4  Hoofdst.  S.  9. 
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adjudging  to  the  plaintiff,  the  provision  sought  Barring  of 
by  him,  with  admission  on  the  main  question  to  defendaot. 
file  his  intendit,  and  another  citation  to  the  de- 
fendant^  to  see  it  verified. 

Sometimes  the  effect  of  this  barring  of  answer 
by  default,  namely,  in  summary  cases^  in  which 
only  one  default  is  necessary,  is  the  adjudication 
yf  the  plaintiff's  claimS^^ 

In  the  high  court  these  defaults  are  granted, 
^nerally  saving  to  the  defendant  the  power 
to  clear  them  within  fourteen  days,  but  with 
the  inferior  tribunals  they  are  mostly  peremp- 
tory. 

Sect.  XVIII. 

It  frequently  happens  that  the  defendant  has  ju-eonvem- 
some  demand  against  the  plaintiff,  in  which  case  ^^^ 
he  is  at  liberty  to  bring  before  the  same  court  ^^^^on.    , 
his  claim,  by  a  cross  action  termed  re-convention^^^^ 
and  the  plaintiff  is  not  at  liberty  to  plead  to  the 
jurisdiction  in  this  case.     This  is  done  before 
answer  in  the  original  action,   and   then  the 
pleadings  go  on  together. 

There  are  however  some  cases  in  which  no 
re^convention  can  take  place.^^^ 

1.  When  the  plaintiff  in  the  original  action, 

(1)  Judic  Pract.  ibid.  S.  II. 

(2)  Voet.  ad.  tit  ff.  de  judic.  n.  78.  seqq. 

(3)  Jud.  Pract  2  B.  4  HooHst  S.  13. 

E  E 
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Ke-etmven-  does  oot  suc  oii  his  owh  account,  but  as  agent 
^^  for  another,  and  the  claim  is  against  him  indi- 
'^^"-       vidually. 

2.  When  the  judge  before  whom  the  original 
action  is  brought  is  incapacitated,  by  the  limited 
nature  of  his  jurisdiction,  from  taking  cogni* 
lance  of  the  claim  in  the  cross  action. 

3.  In  some  possessory  cases,  as  for  instance^ 
gf  comfkdnt  and  spoliation,  re-convention  is  not 
admissible.* 

4.  In  appeal  cases,  since  the  inquiry  in  appeal 
should  be  limited  to  the  question,  decided  by 
the  court  below.  However,  reconvention  on 
sufficient  grounds  being  shown,  is  sometimes 
permitted  in  this  case,  under  the  benefit  of 
relief.<*> 

5.  In  cases  of  penal  interdict  or  injunctions, 
no  re-convention  is  allowed,  but  if  the  defendant 
conceives  that  he  also  has  a  right  to  obtain  a 
penal  interdict  against  the  plaintifi^,  he  must  do 
so  by  a  separate  proceeding. 

6.  Neither  can  re-convention  be  admitted  in 
execution,  or  proceedings  by  gyzeling,  or  civil 
attachment. 

(1)  See  our  Aanteek.  o^  Merula,  Lib.  4.  'Kt  43.  Cqi.  6. 
8.6. 

*  For,  the  nature  of  these  cases  does  not  admit  of  delays— on 
the  principle  that  **  Spoliaiui  ante  omnia  est  resiituendus.  See 
also  L  SiMaritus  10.  Cod.  dedonat  inter  virum  et  uxonm. 
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7.  Nor  in  reversion,  or  new  trial.  Re  cotwen- 

tiofifOr 
cross- 


8.  Nor  lastly,  in  criminal  cases. 


action. 


Sect.  XIX. 


When  the  defendant  has  by  his  plea  or  answer,  Joining  of 
denied  the  claim  and  demand  of  the  plaintiff, 
with  or  without  re-convention  on  his  part,  it 
then  becomes  incumbent  on  the  plaintiff,  to 
negative  this  plea  or  answer  of  the  defendant, 
by  filing  his  replique  at  the  roll.  To  answer  this 
the  defendant  has  a  term  to  file  his  dupUque^  and 
upon  this  issue  is  joined,  and  no  further  terms 
are  allowed  to  the  parties.^*^ 

In  case  there  is  any  request  on  the  part  of  pieadin|s 
the  plaintiff  of  provision  in  the  cause,  this  ques-  ^on^w' 
tion  is  first  and  separately  decided  upon  verbal  J"*®^|^"" 
pleadings ;  the  cause  on  the  main  question  re- 
maining suspended  during  the  time.^*^ 

It  sometimes  happens  that  in  place  of  the  intenren- 
original  defendant,  another  person  on  account  inter-^ 
of  having  the  chief,  or  a  considerable  interest  P^®*^"*- 
in  the  cause,  takes  it  upon  himself.     This  is 
termed  intervention,  or   that  the  original   de- 
fendant, still  remaining  a  party  to  the  suit,  this 
third  person,  on  account  of  the  interest  he  has 
in  the  cause,  becomes  also  a  party  to  it.^^^ 

(1)  Menila,  Manier  van  Proced.  Lib.  4.  Tit.  46.  Cap.  1. 

(2)  Judic.  Pract  2  B.  5  Hoofdst  S.  3. 

(3)  Jndic  Pract.  ibid.  S.  4. 

E  E  2 
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Sect.  XX. 

Manda^  A  person  who  is  privileged  to  cite  any  party, 

debt  in  the  first  instance,  in  the  court  of  Holland, 
instead  of  the  inferior  and  ordinary  tribunals,  as 
for  instance,  a  widow,  a  minor,  &c.,  and  having 
different  claims  against  various  persons,  should 
properly,  according  to  the  general  rule,  take  out 
a  separate  citation  against  each ;  but  as  by  this 
mode  of  proceeding,  many  unnecessary  costs 
are  incurred,  in  order  to  lessen  these,  a  prac- 
tice has  been  introduced  to  consolidate  the  pro- 
ceedings, by  taking  out  a  general  citation  for  the 
whole,  under  which  they  may  all  be  brought 
before  the  court ;  this  is  termed,  a  fnandament 
of  debt/*> 

(1)  Van  Alphen,  Papeg.  I  D.  2  Hoofdst  pag.  70-74.  Judic 
Pract.  2  B.  7  Hoofdst. 
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CHAPTER  III. 

Of  Counts  which  are  decided  in  a  Summary  Way 
and  without  Interchange  of  Vouchers. 

Sect.  I. 

In  the  court  there  was  little  or  no  difference  Gnat  and 
observed,  in  the  mode  of  proceeding  in  great 
and  small  causes,  and  the  ordinance  which  was 
formerly  published,  regulating  the  manner  of 
proceeding  in  small  causes/^^  has  almost  wholly 
fallen  into  disuse.  The  difference  at  present  is 
merely  this,  that  causes  under  one  thousand 
guilders,  are  neither  pleaded  in  court,  nor  by 
memorials,  nor  in  writing,  but  are  simply  plead- 
ed before  two  commissaries/*^ 

In  most  of  the  small  towns,  and  in  the  country, 
the  great  and  small  causes  are  conducted  in  the 
same  manner,  to  the  great  inconvenience  of 
the  parties,  who  are  thereby  subjected  to  very 
grievous  costs. 

In  the  larger  towns  particularly  commercial 
ones,  this  inconvenience  has  been  felt,  so  as  to 
cause  some  remedy,  and  the  mode  of  proceed- 
ing in  small  causes,  has  been  regulated  by  several 

(1)  Ordonn.  en  Instr.  op  de  vordernisfe  van  kleine  Zaaken,. 
▼an  21  Decemb.  1579.  in't  G.  P.  B.  2  D.  fol.  762. 

(2)  Regl.  vanH  Hof,  van  9  Maart  1728.  ArU  7» 
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Great  and 

small 
causes. 


Summarj 
causes. 


Taxation 
of  costs. 


special  ordinances,  and  in  some  places,  even  a 
separate  and  distinct  court,  has  been  erected  for 
thein.^^> 

Sect.  IL 

There  are  some  kinds  of  causes  which,  how- 
ever, notwithstanding  this  blending  of  great  and 
small  causes,  admit  neither  of  the  formalities  in 
the  proceedings,  nor  of  the  costs  of  ordinary 
causes,  and  are  therefore  decided  in  somewhat 
of  a  summary  way,  chiefly  by  not  permittiiig 
after  joining  issue,  the  production  or  estthange 
of  vouchers,  but  by  pleading  the  case  without 
this  exchange,  before  commissaries  at  the  rolL 
We  shall  here  notice  the  principal  of  these. 
•  1.  A  citation  or  summons  to  tax  costs.  A 
counsel  or  attorney  who  is  unable  to  obtain  pay- 
ment from  his  client,  prays  only  an  appointment 
or  declaration  by  the  court,  of  what  is  due  to 
him  as  salary  ( appointement  in  cas  van  salaris)y^ 

When  the  party  who  has  been  condemned  in  the 
costs  of  suit  has  a  solicitor,  a  bill  of  costs  is  merely 
given  in,  by  the  solicitor  of  the  opposite  party. 
The  solicitor  of  the  defendant  thereupon  gives 
in  his  objections  in  diminution,  and  the  other 

(1)  Handv.  van  Amsterdam,  2  D.  3  B.  4  Hoofdst  pag.  671. 
en  volgg.  Ordon.  op  de  Vredemakers — Kamer  te  Rotterdam  van 
6  Junii  1635,  en  de  Ampliatien  op  dezelve.  Keuren  van 
Haarlem.  2  D.  pag.  33. 

(2)  Judic  Pract.  2  B.  8  Hoofdst.  S.  2. 
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party  files  his  answer  thereto,  and  then  the  judge  TucatkNi 
proceeds  to  tax  the  same.^^^ 

But  if  the  defendant  has  no  solicitor,  he  is 
then  summoned  to  take  over  the  bill  of  costs; 
having  declared  his  readiness  so  to  do,  or  being 
condemned  thereto,  he  then  files  his  objections 
in  diminution,  as  before  mentioned.  In  this 
jkroceeding  there  is  but  one  default,  whereof, 
also  as  of  the  barring  of  answer,  the  benefit  is 
that  the  defendant  loses  his  right  of  objecting 
to  the  amount  of  costs/^^ 

Sect.  III. 


2.  Citation  to  hear  judgment  passed.  ciudon  to 

When  in  any  notarial  act,  deed,  or  instrument,  demnation 

a  clause  is  inserted  of  willing  condemnation,  i.  e.  SJS^ion 

to  confess  ludgment  on  the  covenants  in  the  ^J"*'^- 

^      ^  ^  meat  un- 

deed  whenever  called  upon,  without  defence,  derawar- 
and  persons  are  named  therein  to  act  as  attor-  attorney, 
nies  for  the  respective  parties,  and  to  request  and 
suffer  condemnation  in  their  names  before  the 
commissaries  of  the  court  to  whose  jurisdiction 
they  have  submitted  themselves  by  this  act,  in  this 
case  no  summons  or  citation  is  necessary,  but 
the  persons  named  as  attornies  therein,  deliver 
the  act  to  the  judge  (or  commissaries)  for  this 

(1)  Judic  Pract.  2  B.  8  Hoofdst.  S.  3et  4. 

(2)  Instr.  Hof.  Art.  118  et  195. 
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purpose,  who,  if  there  are  no  good  reason^  to  the 
contrary,  grant  the  condemnation/*^ 

It  may,  however,  happen  that  to  obtain  this 
condemnation  a  citation  is  necessary  ;  namely, 
when  the  procuration  or  power  in  the  deed  for 
this  purpose  is  void  by  the  death  of  one  of  the 
parly  who.  has  passed  it ;  when  one  or  both  of 
the  persons  named  as  attomies  is  dead;^ 
when  the  power  is  revoked  by  one  of  the  parties ; 
or  when  the  judge,  doubting  the  validity  of  the 
act,  refuses  to  grant  condemnation  on  it  with- 
out hearing  the  opposite  party. 

In  all  these  cases  a  summons  is  taken  out  to 
hear  condemnation  passed^  in  which  proceeding 
there  is  only  one  default,  the  benefit  of  which  is 
the  decreeing  of  condemnation  on  the  act  with 
costs.^*^ 


Citation 
for  execu- 
tion of  a 
superan- 
nuated 
sentence, 
or  Scire 
Faciat. 


Sect.  IV. 

3.  Citation  to  hear  execution  decreed. 

This  takes  place,  1st.  When  the  decree  or 
sentence  of  which  the  execution  is  sought  has 
become  superannuated.     The  sentences  of  the 

( 1 )  Judic.  Pract.  2  B.  9  Honfdst.  S.  1  et  2. 

(2)  Judic.  Pract  ibid.  S.  3  et  4. 


*  The  safer  practice  to  obviate  this  seems  to  be  to  appoint  the 
two  senior  or  junior  clerks  of  the  court  specially  for  this  purpose, 
t.  e.  the  one  to  pray  condemnation,  and  the  other  to  consent 
thereto.— T. 
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court  cannot  be  executed  without  a  Scire  Facias  ciuUon 

after    five   years.^^^     Those  of  the  town  and  Uoaof^ 

village  tribunals  become  superannuated  after  one  JJJSSd"" 

year.    The  sentences  of  the  tribunal  of  Am-  •*"??^ 

■^  or  Scifw 

sterdam  never  become  superannuated/^^  .  Acior. 

2ndly.  When  the  party  condemned  is  dead,  or 
by  being  placed  under  curatorship  has  lost  the 
legitimam personam  standi  injudicio.  In  this  case 
the  decree  before  it  can  be  put  in  execution 
must  be  declared  executable  against  the  heir  or 
curator. 

It  deserves  to  be  remarked  that  in  order  to 
revive  a  judgment  of  an  inferior  tribunal  it  is 
not  necessary  to  apply  to  that  tribunal,  but  ap- 
plication may  be  made  direct  to  the  courts 
which  is  entitled^^^  to  grant  the  scire  facias  and 
also  to  execute  it. 

The  manner  of  proceeding  in  this  case,  is  tl^ 
same  with  that  of  hearing  condemnation  decreed, 
whereof  we  have  already  spoken.^*^ 

Sect. V. 

4.  Citation  to  institute  an  action.  Citation  to 

When  any  one  publicly  pretends  that  he  has  «  acUon, 

or  obtain 
a  decree  of 

(1)  Ampl.  Instr.  van  21.  Decemb.  1579.  Art.  30.  PerpHmtm 

(2)  Certificate  bij  forme  van  Tnrbe,  van  7  Octob.  1592.  inde   ^"'^"'^^ 
Handv.  van  Amsterdam,  2  D.  pag.  557.  seqq.    Loenius,  Decis. 

en  Obeerv.  Cas  62.  en  aldaar  Boel,  in  not. 

(3)  Instr.  Hof.  Art.  118. 

(4)  Judic.  Pracl.  2  B.  10  Hoofdst.  S.  3. 
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CitaUonto  ah  aiction  against  ub,  but  neglects  or  refrains 

irJa"^.    irom  bringing  it,  a  mode  has  been  introduced 

Tdecreeor  ^^  practice,  compelling  him  by  a  citation  for 

^»^»  tbis  purpose  to  bring  such  action,  if  he  conceives 

he  is  entitled  so  to  do,  within  six  weeks,  before 

the  court,  or  before  the  judge  of  our  domicile, 

or  in  default  to  do  this,  to  be  barred  therefrom, 

nnd perpetual  silence*  imposed  upon  him.^^^ 

(1)  Van  Alphen,  Papeg.  1  D.  5  Hoofdst  pi^.  83.  seqq. 

*  This  remedy  seems  borrowed  from  the  Roman  Law  under 
thf  Lex  Di£famari  Cod.  lib.  7.  tit.  14. 1. 15,  by  which  a  person, 
w)iQ8e  title  to  be  considered  as  a  free  man  was  improper^  or 
maliciously  called  in  question,  could  compel  the  calumniator  to 
prof^  his  word  in  court,  or  to  be  enjoined  perpetual  silence. 
The  suit  of  Jactitation  of  Marriage  in  the  English  Connstoiy 
Court  seems  also  founded  on  the  text  of  the  Roman  Law;  but 
although  in  the  argument  in  the  Duchess  of  Kingston's  case,  a 
great  discussion  took  place  upon  the  effect  to  be  given  to  the 
previous  judgment  in  the  Consistory  Court  in  the  suit  of  Jactita- 
tion of  Marriage  brought  by  the  Duchess,  yet  there  appears  not 
a  word  therein  of  reference  to  the  origin  of  this  mode  of  pro- 
ceeding, or  whence  it  derived  its  authority.  The  words  of  the 
original  text  are  as  follows  : — 

*^  Difiamari  statum  ingenuorum  seu  errore  seu  malignitate 
quorundam  periniquum  est  praesertim  cum  affirmes  diu  prs- 
sidem  unum  atque  alterum  interpellatum  i  te  vocitasse  diversam 
partem  ut  coutradictionem  faceret,  si  defensionibus  suis  con- 
fideret : — unde  constat  merito  Rectorem  provinciae  commotum 
allegationibus  tuis,  sententiam  didisse,  ne  de  csetero  inquietu- 
dinem  sustineres.  Si  igitur  adhuc  diversa  pars  perseverat  in 
eadem  obstinatione :  aditus  prseses  provincis,  ab  injuria  tem- 
perari  praecipiet." — Cod.  7,  14,  5. 

The  Bills  in  Equity  also  of  Q^ia  timet,  and  to  perpetuate  the 
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In  this  proceeding  there  are  but  two  defaults.  Citation  to 

The  benefit  of  the  first  default  is  another  cita-  an  actloo, 

tion,  and  of  the  second,  the  condemnation  of  the  a'd^mof 

party  cited  to  institute  his  action /^^  SS?*'^ 

Sect.  VL  -    • 

5.  Citation  in  case  of  warranty.  Citatioo  in 

When  any  one  has  bought  any  real  or  im-  ^!!^tj. 
moveable  property,  the  right  of  property  in 
which  is  afterwards  claimed  by  another,  or 
whereon  any  mortgage,  servitude,  or  any  other 
real  right  is  claimed,  and  which  was  concealed 
by  the  vendor  at  the  time  of  sale,  the  vendee  in 
such  case  has  the  right,  when  thus  disturbed  in 
his  possession,  to  call  upon  the  vendor  in  war- 
ranty to  indemnify  him,  and  save  him  harmless.^ 
This  sort  of  cases  is  also  summarily  treated. 
They  are  pleaded  at  the  roll  without  exchange 
of  vouchers,  and  there  are  only  two  defaults ; 
the  benefit  of  the  second  being  condemnation 
in  the  warranty .^^^ 

(1)  Jud.  Pract  2  B.  11  Hoofdst  S.  3. 
•    (2)  T.  t.  ff.  de  eviction. 

(3)  Judic.  Pract.  2  B.  12  Hoofdst.  S.3. 

testimony  of  witnesses,  seem  borrowed  from  this — and  it  is  to 
be  presumed  that  in  the  Dutch  ceded  colonies,  where  the  Roman 
Law  is  in  fojppe,  tl^is  action  wQuld  lie  for  a  person  of  colour  in 
the  6ona  fide  possession  of  reputed  freedom  when  his  state  was 
questioned.  See  page  62,  Treatise  on  Roman  Law  of  Manu- 
mismon,  by  Translator,  above  quoted.»-T. 
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Sect.  VII. 
CitotioDto      6.  Citation  to  revive  a  suit. 

renve* 

In  case  one  of  the  parties  either  plaintiff  or 
defendatit  dies  during  the  proceedings,  the  suit 
abates,  and  the  proceedings  cannot  be  continued 
against  his  heirs,  without  an  order  of  revivor 
against  them. 

This  case  is  also  one  of  those,  which  is  con- 
ducted at  the  roll  without  exchange  of  vouchers, 
and  admits  of  only  tu)o  defaults.  The  effect  of 
the  last,  is  to  bar  the  heirs  from  being  heard  on 
the  point  last  in  issue,  between  the  original  par- 
ties in  the  cause^  and  on  which  a  day  of  hearing 
had  been  appointed.^^^ 

Sect.  VIII. 

Citation  to       7*  CUation  to  appoint  a  solicitor. 

lolidtorin  As  by  the  death  of  one  of  the  parties,  his 
power  or  procuration  becomes  void,  so,  in  like 
manner,  it  becomes  void  by  the  death  of  the 
party  to  whom  the  power  was  given,  or  by  his 
giving  it  up.  In  this  case  the  opposite  party  is 
under  the  necessity  of  citing  the  other  to  ap- 
point a  new  attorney,  in  order  to  proceed  in  the 
cause. 

The  proceedings  in  this  case  are  similar  to 
those  in  revivor,  only  with  this  difference,  that 
but  one  default  is  granted  against  the  defendant, 

(1)  Judic.    ract  2  B.  14  Hoofdst.  S.  3. 


thecauie. 
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who,  if  he  appears,  has  no  right  to  demand  a  Citation  u^ 

day  of  deliberatUm,^^^  and  the  benefit  of  this  de-  Stt'm 

fault  is  to  bar  him  on  the  last  question,  for  ^^^"•«- 
which  a  day  of  hearing  had  been  appointed/*^ 

Sect.  IX. 

8.  ^^Xidi^xnent  of  evocaticm  {writ  of  certiorari),  writ  of 

When  any  one  can  show  that  either  through  ^*S3^* 
partiality,  or  for  other  cause,  in  a  process  which  is  '»<''w»- 
then  pending  before  any  inferior  court,  justice 
has  been  denied  or  improperly  delayed,  he  is  at 
liberty  to  apply  to  the  court  for  this  writ,  to 
order  the  proceedings  in  the  cause  to  be 
brought  before  them. 

This  petition  is,  in  the  first  place,  transmitted 
with  a  letter  missive  to  the  court  below,  to  de- 
cide the  cause  within  a  short  limited  time,  or  to 
explain  to  the  court  their  reasons  for  not  doing 
so,  on  failure  of  compliance  wherewith,  the 
court  grants  a  second  letter  to  admonish  them 
on  pain  of  evocating  the  cause,  and  this  not  being 
attended  with  any  effect,  the  writ  of  evocation  or 
certiorari  issues.^^^ 

In  this  instance  there  is  but  one  default,  the 
effect  of  which  is,  the  removal  of  the  cause  with 
the  proceedings  into  the  court  above. 

(1)  Acte  van  de  Staaten  van  Holland  van  18  Dec.  1582.  inU. 
6.  P.  B.  2  D.  foL  1422. 

(2)  Judic.  Pract.  2  B.  15  Hoofdst.  S.  2. 

(3)  Van  Alphen,  papeg.  1  D.  13  Hoofdst.  Judic  Pract  2  B. 
17Hoofiiit. 
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CHAPTER  IV. 
Of  Arrests  and  Penal  Interdicts. 

Sect.  I. 

whenar-  ALTHOUGH  the  general  rule  is  that  no  one 
?2l2*c!**^*  •'mJI  be  sued  or  proceeded  against  but  before 
his  natural  judge,  or  judge  of  his  or4inary 
domicile,  there  are,  however,  sometimes  cases 
in  which  there  is  a  departure  from  this  rule  by 
means  of  arrest.  The  grounds  of  a  proceeding 
by  arrest  are  of  two  kinds : 

1.  Either  for  security  of  tlie  debt  (in  securi- 
totem  debiti)^  and  in  this  case  it  is  requisite 
that  there  be  a  suspicion  of  flight  (suspectus 
de  fugd\  whether  the  party  be  in  the  imme- 
diate act  of  absconding^  or  preparing  to  do 
so  ;<^> 

2.  Or  for  the  purpose  of  giving  jurisdiction 
to  the  judge  who  grants  it,  and  who  otherwise 
is  not  competent ;  i.  e.  not  the  natural  judge  of 
the  party  arrested.  This  proceeding  is  resorted 
to  chiefly  in  the  case  of  foreigners .^*^* 

(1)  Voet,  ad  tit  ff.  deinjus  voc.  n.  18.  ibique.  Supptein. 
DOfitrum. 

(2)  Voet,  ad  d.  t  D.  22  et  23.  Bynkershoek,  de  For.  Legat 
Cap.  2. 

*  For  observations  on  the  practice  of  the  Court  of  Chanoory 
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Sect.  II. 


Some  persons  and  things,  however,  are  pri-  Privilege 
vileged  from  arrest.  ^ 

1.  The  persons,  servants,  and  goods,  of  foreign 
ambassadors  and  ministers  in  this  country,  who, 
V  they  contract  any  debts,  are  not  subject  to 
arrest  or  detention,  either  on  their  arrival*  or 
during  their  residence,  or  at  their  departure.^^^ 

2.  The  deputies  to  the  assembly  of  their 
High  Mightinesses,  and  all  other  colleges  of  the 
States  General:^*^  also  the  deputies  to  the  States 
of  Holland^*^  had  formerly  the  privilege  of  free- 
dom from  arrrest,  and  it  is  clear,  that  since  the 
change  of  government,  this  privilege  must  be 
extended  to  the  members  of  the  present  high 
colleges  or  assemblies. 

3.  Two  inhabitants  of  the  same  province, 
town,  place,  or  district,  are  not  at  liberty  to 

(1)  Waarsch,  van  de  Staaten  Generaal  van  9  Sept.  1679.  in*t 
G.P.  B.  3  D.   fol.  310.    LoeniuB,  Decis  et  Observ.  Cas.  82. 

(2)  Rcsol.  Gener.  27  Julii  1635.  G.  P.  B.  7  D.  fol.  55. 
Resol.  HoU.  3  Meij  1680,  en  3  April  1723.  G.  P.  B.  d.  K 
fol.  65  et  66. 

(3)  Resol.  Holl.  4  Octob.  1588.  en  23  JuUi  1653.  G.  P.  B. 
7  D.  fol.  54  et  55. 


to  found  its  jurisdiction  in  many  cases  on  the  doctrine  of  agen 
in  personam,  see  case  of  Odwin  and  Forbes,  pag.  15  et  seqq.  et 
p.  170— dso  Voet,  ad  ff.  L.  2.  4.  22. 
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Privilege     RiTest  each  Other  out  of  the  jurisdiction  ;^^^  and 
nn^t        with  respect  to  Utrechf^^  and  Zealand,^^^  there  are 
express  conventions  on  this  head. 

4.  Whether  the  inhabitants  of  the  large  towns 
of  Holland  are  liable  to  arrest  in  the  country, 
is  a  question.  The  most  generally  received 
opinion  is,  that  the  exception  is  not  grounded 
unless  the  inhabitants  of  a  large  town  can  show 
that  by  some  special  privilege  they  are  freed 
from  arrest,  as  those  of  Dordrecht^  Delft,  Lejfden^ 
Amsterdam^  and  some  other  towns.^^^ 

6.  All  those  who  have  the  special  privilege  of 
being  sued  only  before  the  higher  court  or 
their  own  peculiar  court;  for  instance,  offi- 
cers of  the  court,  students  of  the  university, 
and  the  like,  are  not  subject  to  arrest  by  other 
courts,  particularly  inferior  ones.^^^ 

6.  Military  persons,  particularly  officers  and 
the  like,  departing  to  join  their  regiments,  are 
free  from  arrest/^^     However,  they  are  subject 

(1)  Voet,  ad  tit  ff.  de  in  jus.  voc  n.  45. 

(2)  Verdrag  tusschen  de  Staaten  van  Holland  en  Utrecht  van 
23  Augustus  1657.    Van.  Alphen,  papeg.  1  D.  pag.  351. 

(3)  Provis.  Accord  tusschen  Holland  en  Zeeland  van  1 1  Junii, 
1674.  Art.  5  et  8. 

(4)  Bynkershoek,  Quaest.  Jur.  Priv.  Lib.  l.Cap.  15.  VanDe 
Wall,  Handv.  van  Dordrecht,  1  D.  pag.  39-42.  et  p^.  70. 
Judic  Pract  1  D.  2  B.  18  Hoofdst.  S.  2.  n.  5.  pag.  273  et  274. 

(5)  Voet,  ad  tit  if.  de  in  jus.  voc.  n.  39  et  42. 

(6)  Voet,  ad  d.  t  n.  39. 
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to  a  deduction  of  part  of  their  pay  in  favour  Privilege 
of  their  creditors/*^  an^St. 

7*  In  the  public  funds,  or  offices,  no  attach- 
ments can  be  executed  on  public  security,  bonds, 
debentures,  annuities,  or  on  the  interest  due 
thereon,  or  arrears  in  the  hands  of  the  receivers, 
or  public  accountants,  who  are  not  bound  to 
take  any  notice  thereof.^^^ 

When,  however,  any  security  of  this  nature 
has  got  into  the  hands  of  another,  mala  Jide^  a 
petition  may  be  lodged  at  the  office  of  the 
receiver  or  accountant  to  stop  it  when  pre* 
sented. 

8.  Nor  are  any  arrests  or  attachments  allowed 
en  monies  or  effects  placed  in  the  exchange 
bank  at  AmsterdamS^^ 

9.  Nor  upon  seamen's  wages,^^^  nor  on  the 
salaries  or  monthly  wages  of  persons  in  the  ser- 
vice of  the  East  India  Company/*^ 

Sect,  III, 

The  same  mode  of  proceeding  in  case  of  Airejuby 
la3dng  an  arrest  in  the  inferior  tribunals  is  noi  courts. 

(1)  Judic.  Prac.  2  B.  18  Hoofdst  S.  2.  n.  7.  pi^.  274  et 
275. 

(2)  Waarech.  Holl.  18  Maart,  1661.  G.  P.  B.  2  D.  col.  2639. 

(3)  Ootrog  16  Dec.  1670.  HandT.  van  AmtteRhoi,  2  D.  pag. 
674. 

(4)  Waanch.  HolL  8  Dec.  1653. 

(5)  Octroij  HoU.  9  Meij,  1674. 

r  r 
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Amsttbjr  every  where  observed.  Arrests  on  goods  are 
courtt.  mostly  made  by  the  party  of  his  own  authority 
by  placing  the  necessary  act  in  the  hands  of  tiie 
officer  ;^^^  but  arrests  of  the  person  require  the 
previous  consent  of  the  judge,  or  president  of 
the  court,  or  head  officer,  or  bailiff  of  the  district, 
according  to  the  usage  of  the  place.^'^  In  many 
places  the  practice  requires  that  the  writ  of 
arrest  should  be  returned  to  the  tribunal  within 
a  short  time  on  pain  of  nullity/^^  The  South 
and  North  Holland  practice  differ  in  this ;  that 
in  South  Holland,  (according  to  the  practice  of 
the  court,)  no  writ  of  arrest  issues  without  a  cita- 
tion being  also  added  to  it  to  answer  the  claim  in 
Rau^ActiCy  i.  e.  on  the  merits.  But  in  North  Hol- 
land, according  to  the  Amsterdam  practice,  the 
process  of  arrest  is  a  simple  process,  although  the 
party  arrested  is  at  liberty  to  call  the  other  party 
before  the  judge  to  show  cause  for  the  arrest^*^ 
In  case  of  an  arrest  or  attachment  being  laid 
on  goods  belonging  to  any  one  residing  in 
another  jurisdiction,  an  application  is  made  to 
the  judge  issuing  the  attachment  for  letters  requi-^ 
sitorial  to  the  judge  under  whose  jurisdiction 

(1)  Bort,  van  Arresten.  3  D.  n.  7. 

(2)  Bort,  ibid.  n.  3.  seqq. 

(3)  Van  Leeuwen,  Cost  van  Rhynland.  pag.  197.    Rose- 
boom,  van  Amsterdam.  Cap.  19.  Art.  3.  pag.  73. 

(4)  Ordonn.  op  bet  Proced.  te  Amsterdam,  van  28  Jann.  1 779. 
Cap.  7.  Art.  1 2. 
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the  owner  resides,  to  cite  him  to  appear  before  Arrpsu  by 
the  arresting  judge.     If  no  attention  be  paid  to  courts, 
these  letters,   then   the  party  is  summoned  by 
edict^^> 

Sect.  IV. 

To  obtain  an  arrest  or  attachment  from  the  Amst  by 
court,  either  against  person  or  goods,  we  pre-  *  ^ 
sent  a  petition  for  a  writ  of  arrest,  and  also  a 
citation  in  Rau-Aciie,  or  on  the  main  question, 
containing,  besides  what  we  have  already  no- 
ticed^*^  as  necessary  to  a  writ  in  ordinary  actions, 
also  a  short  statement  of  the  grounds  on  which 
the  party  conceives  himself  entitled  to  resort  to 
this  extraordinary  remedy,  concluding  with  the 
prayer  that  authority  may  be  granted  to  the 
marshal  to  take  such  person  or  goods  under 
arrest,  and  in  Custodia  Regis,  and  that  the  party 
thus  arrested,  or  person  in  possession  of  the 
goods  attached,  may  be  enjoined  to  permit  and 
suffer  the  same ;  and  further,  with  injunction  to 
the  party  arrested  to  pay  and  do  what  is  required 
of  him  on  the  main  question  by  the  writ,  and  in 
case  of  opposition,  to  appear  thereto  on  a  certain 
fixed  day/*^ 

By  virtue  of  this  mandament,  a  day  is  assigned 

(1)  Bort,  van  Arresten,  6  D.   n.   11-13.    Amsterd.  Secret. 
Cap.  9  et  10. 

(2)  See  p.  401,  402,  supra. 

(3)  Jud.  Pract.  2  B.  1 8  Hoo^st.  S.  3. 

F    F   2 


4S6       MANNER  OF  PROCEEDING  IN  CIYIL  CASES. 

Arrest  bf  to  the  party  to  appear  in  court,  which  day,  how- 
e  (Nrtirt.  ^y^Y^  he  is  at  liberty  to  anticipate,  by  merely 
serving  a  notice  on  the  attorney  of  the  plaintiff 
twenty-four  hours  before,  to  file  his  claim  imme* 
diately  ;^^^  but  to  anticipate  or  shorten  the  fur- 
ther terms,  an  order  of  the  court  is  necessary. 

Sect.  V. 

Mode  of  The  manner  of  proceeding  in  cases  of  arrest, 
fa  vrett^  before  the  court,  in  several  tribunals,  is  shortly 
this.  The  plainti£^  when  the  parties  appear  at 
the  return  of  the  writ,  exhibits  the  order  of  the 
court  on  the  petition  for  arrest,  and  previously 
to  his  making  his  claim  in  Rau^Actie  (t .  e.  on  the 
main  question)  requests  obedience  to  the  writ 
To  this  the  party  arrested  consents,  saving 
all  exceptions  and  defences.  Then  condemm- 
tion  to  obey  on  these  terms  is  decreed  by  the 
court,^^^  whereupon  the  plaintiff  exhibits  his 
claim  and  demand  on  the  main  question,  and  con- 
cludes, 1st.  That  the  arrest  shall  be  declared 
good,  and  remain  in  force  and  effect,  and  that 
the  defendant  shall  be  condemned  to  suffer  and 
permit  the  same;  and  further.  That  on  the 
main  question,  or  in  Rau-Actie^  the  defendant  be 
condemned  to  pay  or  satisfy  the  plaintifi^s  de- 
mand, &c. }   and  lastly,  that  the  goods  taken  in 

(1)  Nad.  Ampl.  Instr.  van  24  Maart,  1664.  Art.  26. 

(2)  Manier  van  Proced.  van  1729.  Tit  4.  Cap.  3.  et  Tit  5. 
Cap.  3. 
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arrest  shall  be  declared  bound  and  executable  Mode  of 
for  the  judgment  with  the  costs/*^  mwr»t.°* 

When  the  party  arrested  conceives  that  he  is 
by  some  means  privileged  from  arrest,  he  may, 
without  entering  on  the  main  question,  plead 
mdlUy  of  arrest j  and  conclude  to  the  admission 
of  this  plea,  and  that  the  arrest  be  removed  free 
of  all  costs  and  charges,  with  compensation 
thereof,  and  of  all  damages  and  interest ;  but  if 
his  opposition  to  the  arrest  is  grounded  on  his 
defence  on  the  main  question,  then,  in  answering 
to  this  he  concludes  **  by  pleading  the  general 
issue,  and  praying  also  the  discharge  of  the  arrest 
firee  from  costs,  &c.,  with  interdiction  to  the 
plaintiff  to  attempt  the  like  in  future,  and  that 
he  be  condemned  to  make  good  all  costs  and 
damages  occasioned,  or  thereafter  to  be  oc- 
casioned thereby,  with  costs  of  the  proceed- 
ings/'^«> 

The  party  arrested  may  also,  without  waiting 
the  decision  of  the  court  on  the  main  question, 
apply  to  have  the  arrest  provisionally  removed 
under  bail  or  security.  This  is  always  permitted 
except  in  the  case  where  we  have  made  the  ar- 
rest on  certain  specific  goods,  as  being  our  own 
property,  to  have  them  restored  in  specie.^ 

(1)  Judic.  Pract  2  B.  18  Hooftiflt.  S.  6.  page  262. 

(2)  ludic  Ptact  ibid.  pag.  283. 

(3)  Bort,  van  Arreslen,  6  D.  n.  4.  et  seqq. 
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Mode  of  When  the  party  in  whose  hands  the.  goods 
fn^arrest?*  have  been  arrested  does  not  appear  at  the  re- 
turn of  the  writ,  default  is  granted  against  him, 
the  effect  of  which  is  an  act  of  relation^  by  which 
he  is  held  to  have  tacitly  submitted  to  abide  by 
such  decree  as  shall  be  made  between  the  ar- 
resting party  and  the  other,  as  to  the  conti- 
nuance or  removal  of  the  arrest.  But  if  the 
parly  who  is  himself  arrested,  or  whose  goods  are 
attached,  does  not  appear,  in  that  case  the  con- 
sequence of  the  default  is  the  continuance  of 
the  arrest  till  the  decision  on  the  merits  of  the 
main  question. 

With  respect  to  the  arrest  itself,  only  one 
default  is  necessary,  and  the  three  further  de- 
faults required  are  only  with  reference  to  the 
main  question.  Such  is  also  the  benefit  of  being 
barred  from  answering  on  the  question  of  ar- 
rest.<'> 

It  frequently  happens  that  when  an  arrest  is 
laid  upon  the  person  or  goods,  other  creditors 
of  the. party  appear  who  are  entitled  to  request 
that  he  shall  not  be  set  at  liberty  on  the  removal 
of  the  first  arrest,  but  remain  in  arrest  on  their 
account,  which  is  termed  recommendation  in 
arrest ;  i.  e.  lodging  a  detainer S^^ 

(1)  Judic.  Pract  2  B.  ISHoofdst. 

(2)  Bort,  van  Airesten.  2  D.  D.  11-16.  Van  Leeuwen,  in 
not.  ad  Peck.  Cap.  17.  n.  1.  et  Cap.  49.  n.  5. 
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Sect.  VI. 


Between  Arrests  and  Interdicts  there  is  a  very  intenfictf* 
close  resemblance,  but  no  one  of  his  own  autho- 
rity is  at  liberty  to  lay  an  injunction  or  inter- 
dict, at  least  he  who  affects  to  do  so  of  his  own 
authority  must  content  himself  with  its  having 
no  suspensive  power  during  the  proceedings; 
for  it  cannot  begin  to  operate  till  the  judge  by 
his  decree,  conformably  to  the  prayer  and 
conclusion  of  the  plaintiff,  interdicts  or  enjoins 
the  defendant.  There  does  not,  however,  seem 
to  be  any  reason  why  the  inferior  judges  may 
not  also  on  a  summary  inquiry  grant  an  mjunc^ 
tian,  or  restrain  the  party  from  proceeding  in 
the  prosecution  of  any  act  or  work  during  the 
proceedings.  Such  injunctions  may  be  granted 
in  all  cases ;  but  they  are,  in  the  town  tribunals,, 
chiefly  applied  to  stay  the  progress  of  any  new 
worV^^  and  the  assent  of  the  chairman  of  the 
Board  of  Magistrates,  or  of  the  head  schout  or 
bailiff  of  the  district,  is  first  applied  for. 

Sect.  VII. 

To  obtain  an  injunction  against  the  com  mis-  PenalmuH 
sion  or  completion  of  a  certain  act  or  work,  it  inju^on^ 
is  now  the  practice  to  present  a  petition  to  the  Jjl^^^^ 
court  for  a  writ  termed  a  penal  mandament  or 
interdict ;  that  is,  an  order  of  the  court,  whereby 

(1)  T.  t.  ff.  de  nov.  oper.  nunc. 
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Penal  man-  the  party  Complained  of»  and  all  others,  if  need 
injunction  DC,  on  paiu  ot  forfeiting  a  certain  great  sum  as 
r^ubites.  *  ^®  '^  '^®  Sovereign  (which  is  understood  to 
be  the  sum  of  fifty  Caroline  guilders),  are  in- 
terdicted or  restrained  from  proceeding  any 
further  in  the  act  or  work  complained  of,  or  to 
cause  it  to  be  proceeded  in  either  directly  or 
indirectly  ;  but  on  tlie  contrary,  they  are  en* 
joined  to  abate,  or  restore  the  work  or  thing, 
with  all  its  consequences,  as  wrongfully  and  un* 
lawfully  done,  free  of  all  costs  and  charges, 
and  not  to  do  the  like  in  future,  and  also  to 
make  good  to  the  complainant  all  costs,  damages, 
Vtd  charges  already  occasioned,  or  hereafter  to 
be  occasioned  thereby,  with  the  usual  subpcsM 
to  appear  in  case  of  opposition/^^ 

To  obtain  an  injunction  or  penal  interdict, 
three  things  are  requisite. 

1.  A  clear  right  on  the  part  of  the  complainant : 
if  this  right  which  he  conceives  himself  to  have  is 
notwellfounded^thenitis  manifest  that  the  other 
party  ought  not  to  be  disturbed  by  an  injunction* 

If  this  right  be  of  a  doubtful  nature,  then  the 
question  is  unfit  to  be  decided  in  this  summary 
way,  on  an  application  for  an  injunction,  before 
a  full  investigation  of  the  merits. 

If,  however,  the  act  or  thing  against  which 
the  injunction  is  sought,  be  of  that  nature  that 
the  proceeding  in  it  would  cause   irreparable 

(I)  Van  Alphen, papeg.  1  D.26Hoofdtt. 
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damage  to  the  complainant,  whilst  on  the  other  Penal  man- 
handy  the  stopping  or  suspending  it  for  a  time  i^^^ld^' 

and  its 
requmtoi. 


would  not  be  attended  with  equal  prejudice  to  *"^  '^ 


the  other  party,  the  injunction  in  such  cases 
should  be  granted,  and  an  opportunity  afforded 
to  the  complainant  to  establish  his  right  (which 
in  all  cases  ought  to  be  apparent  in  his  favour) 
by  a  regular  and  more  complete  judicial  inves- 
tigation.^^^ 

2.  A  thing  actually  done  by  the  party  to  be 
restrained  prejudicial  to  our  right,  or  a  well 
grounded  apprehension  on  our  part  that  such 
an  act  will  be  done  by  him,  is  the  second  re- 
quisite. When,  therefore,  the  party  to  be  re- 
strained can  show  that  his  act  or  work  does  not 
violate  or  affect  the  right  of  the  complainant, 
and  consequently  is  no  injury  to  him,  or  that 
there  is  really  no  reason  to  apprehend  that  the 
act  complained  of  will  be  repeated,  in  all  these 
cases  no  injunction  will  be  granted.^^^ 

3.  The  third  requisite  is,  that  without  thid 
aid  of  injunction  the  party  complaining  would 
be  remediless  in  the  premises,  and  have  no 
other  legal  means  of  protecting  himself;  there- 
fore no  injunction  can  be  obtained  against  the 
publication  of  the  banns  of  marriage,  the  usual 
mode  in  towns  of  forbidding  the  banns  being 
sufficient  for  this  purpose.     Nor  is  it  proper  to 

(1)  Jud.  Pract.  2  B.  19  Hoofdst.  S.  1. 

(2)  Jud.  Pract.  d.  1. 
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I 

Penal  man-  apply  foF  it  to  Stay  execution  of  any  sentence 
injunction  ^^  an  mfenor  or  town  tribunal. 
req Jflitet.       '^^  ordinary  remedy  in  such  case  of  oppon- 
turn  in  cMcution  being  the  proper  one.^^^ 

Sect.  VIII. 

Aufhorita-  When  the  act  complained  of  is  of  such  a 
facto.  nature,  that  the  merely  restraining  it  for  the 
future,  or  any  thing  short  of  abating  the  act  or 
restoring  the  thing  itself,  would  be  no  remedy 
to  the  party ;  we  may  in  such  case,  provided  our 
right  be  incontestable,  apply  for  an  authorization 
de  facto  from  the  court  to  the  marshal,  summarily 
and  without  form  of  process  to  do  the  act  neces- 
sary for  our  relief,  with  respect  to  the  thing 
complained  of;  for  example,  to  replace  a  child 
de  facto  under  the  power  of  the  parent ;  to  eject 
any  one  de  facto  from  premises  which  he  refuses 
to  quit,  when  his  term  is  expired ;  to  release  a 
person  de  facto  from  prison /^^  These  applica- 
tions are  generally  made  to  the  court,  and  to 
prevent  the  repetition  of  the  act,  a  prayer  for  a 
penalty  is  added,  and  there  seems  no  reason 
why  the  town  tribunals,  should  not  exercise  the 
same  jurisdiction. 

Sect.  IX. 

Appoint-        The  penal  mandaments  sought  by  application 
petition  for  to  the  commissaries  of  the  court,   are  never 

an  injunc- 
tion, or  (1)  Jud.  Pract  d.  1. 

SSn""""       (2)  Jud.  Pract.  ibid.  S.  3. 
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granted  in  the  first  instance ;  but  the. parties  are  Appoint- 
ordered  to  appear  to  be  heard  on  the  merits  on  ^^ticmfor 
a  certain  fixed  day,  generally  with  a  clause  of  ^^^"^^"^ 
3uspension  in  the  mean  time.  penal  man- 

On  the  day  appointed^  the  party  against  whom  ^  .^^^ 
the  mandament  is  sought,  is  generally  heard  in  m«pt  on 
opposition,  and  a  pleading  takes  place,  and 
afterwards  an  appointement  or  order  is  made  on 
the  petition,  either  to  grant  it  by  the  word^fltf, 
or  to  reject  it  by  the  word  nihil^  and  if  the  op- 
position to  the  order  prayed  for  by  the  petition 
appears  to  the  court  perfectly  well  grounded, 
then  the  petition  is  dismissed  with  costs,  by  the 
word  mhil  cum  expensisS^^ 

Sect.  X. 

When   the  penal    interdict  is  granted,   the  How  to 
mode  of  proceeding  on  it  agrees  in  most  re*  ^wesof"* 
spects  with  that  on  arrest.    The  defendant  may  *°J""ction. 
anticipate  the  day  of  hearing,  by  a  notice  through 
the  marshal  to  that  purpose  (insinuation).     Be- 
fore making  the  claim  in  court,  obedience  is 
prayed  to  the  interdict,  and  professed  on  the 
other  side,  and  then  the  demand  is  made  '^  that 
the  order  and  penal  interdict  contained  in  the 
writ,  be  confirmed  by  decree  according  to  its 
form  and  tenor,  and  that  it  shall,  as  well  and 
rightly  obtained,  remain  of  full  force  and  eflcct, 

( I )  Jud.  Pract.  d.  1.  S.  5. 
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How  to  and  tbat  consequently  the  defendant,  under  & 
^Sumor  ^^  fine  of  fifty  Caroline  guilders  to  the  sovereign, 
injunctian.  |^  interdicted,"  &c. 

The  defendant  in  answering,  concludes  in 
the  same  manner  as  in  arrest,  that  the  claim  and 
demand  be  rejected,  and  the  penal  interdict 
removed  with  compensation  of  costs^  damages, 
and  interest.  The  benefit  of  a  default  is  the 
continuance  of  the  injunction,  until  the  end  of 
the  cause  on  the  main  question;  the  further 
defaults  are  only  relative  to  the  claim  in  Rm^ 
Actie^  or  on  the  main  question/^^  In  opposition 
to  the  claim  in  penal  interdicts,  no  exception  or 
plea  of  incompetency  is  admitted  }^^  nor  any 
counter  claim  in  re-convention/'^ 

(1)  Jud.Pract  d.  L  S.  8  et  9. 

(2)  Van  Alphen,  papeg.  1  D.  pag.  430. 

(3)  See  p.  418,  supra. 
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CHAPTER  V. 

Of  Procee^ngs  in  Possessory  Cases. 

Sect.  I. 

As  we  have  already  observed,^^^  that  to  the  immiMion. 
obtaining,  retaining,  and  recovering  possession, 
several  means  are  afforded  by  law/ we  shall  in 
this  chapter  treat  of  them  in  this  order,  as  most 
convenient 

1.  To  obtain  possession.  For  this  purpose  a 
writ  of  immission  is  applied  for,  which  issues,  as 
almost  the  only  case  in  which  this  writ  is  used, 
in  behalf  of  a  co-heir  or  joint  tenant,  who  has 
been  ousted  or  put  out  of  possession,  by  one  or 
more  of  the  others. 

The  form  of  proceeding  on  this  writ,  is  the 
same  as  that  on  the  writ  of  maintenue,  with  which 
the  writ  of  immission  is  often  joined/'^ 

Sect.  IL 

2.  To  retain  possession,  the  writ  of  maintenue  MamunMe. 
is  applied  for.     The  court  of  Holland  is  the 
proper  court  for  this  purpose.^'^    In  the  petition 

for  thb  writ,  the  possession  of  the  party  and  the 

(1)  See  p.  185. 

(2)  Judic.  Pract  2  B.  20  Hoofdst.  S.  1. 

(3)  Instr.  Hof.  Art  8  et  39. 
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Mdntetme.  disturbance  thereof  by  the  opposite  party,  are 
shortly  stated,  and  upon  this  a  mandament  is 
prayed,  in  order  to  be  maintained,  quieted,  and 
confirmed  in  the  possession  to  which  we  conceive 
ourselves  entitled,  and  that  the  party  may  be 
ordered  to  free  us  from  all  further  let,  hindrance, 
or  disturbance  of  our  possession,  and  to  pay  all 
costs  and  damages,  with  the  costs  of  the  appli- 
cation/'^ To  this  is  annexed  the  citation  in  case 
of  opposition.  The  conclusion  of  the  claim  is 
conformable  to  that  of  the  writ,  and  there  is  also 
joined  the  prayer  for  provisional  re-possession, 
termed  a  recredentie.  The  defendant  is  at  liberty, 
besides  concluding  by  his  answer  to  the  claim 
that  it  be  rejected,  to  make  also  on  his  part  a 
claim  in  reinvention,  which  is  termed  re 
doubling  of  the  interdict. 

The  cause  is  then  brought  to  issue,  as  in  an 
ordinary  suit  at  law.  The  pleadings  are  first 
upon  the  question  of  the  provisional  re -posses- 
sion ( recredentie )y  and  afterwards  the  principal  or 
main  question,  i.  e.  plenary  possession  is  brought 
into  a  state  for  decision,  by  the  exchange  of 
inventory  and  vouchers.^^^ 

The  defaults  are  three  in  this  case.  For  the 
benefit  of  the  first,  recredentie  is  decreed  j  of  the 

« 

second^  permission  to  the  plaintiff  to  file  his  tn- 
tendit,  and  a  third  citation,  to  see  it  verified; 

{!)  Van  Alphen,  Papeg.  1  D.  pag.  117. 
(2)  Judic.  Pract.  2  B.  20  Hoofdst  S.  3. 
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the  benefit  of  the  third  default,  is  an  act  to  Mamtemae. 
annex  to  the  intendity^ 

Sect.  III. 

S.  To  recover  possession. — For   this   purpose  Complaint, 
application  is  made  to  the  court^^^  for  a  manda- 
ment  or  writ  of  complaint S^^ 

The  party  applying  for  this  writ  must  show, 

1.  That  he  himself  had  possession,  or  his  pre- 
decessors, his  family,  or  lessees,  had  had  it. 

S.  That  the  possession  was  quiet,  peaceable, 
and  lawful. 

3.  That  this  possession  has  been  of  more  than 
a  year  and  a  day's  continuance. 

4.  That  the  complainant  has  been  disturbed 
within  the  year.^*^ 

The  writ  of  complaint  consists  in  a  commis- 
sion to  commissaries,  after  they  shall  have  been 
satisfied  of  the  possession  and  disturbance,  to 
summon  the  parties  to  appear  at  the  place  in 
dispute  (ter  pldatse  contentieus,)  and  there  to 
maintain  the  applicant  in  possession,  and  to 

(1)  Van  Alphen,  Papeg.  1  D.  pag.  117.  Judic.  Pract  d.  1. 
S.  4, 

(2)  Instr.  Hof.  Art.  9. 

(3)  Respecting  this  remedy,  we  have  an  express  Treatise  of 
P.  Bort,  Tract.  Van  ComplaitUey  to  be  found  in  his  works,  pag. 
371-461.    See  also  my  Judic.  Pract.  2  B.  21 H. 

(4)  Instr.  Hof.  Art.  39.  Instr.  H.  R.  Art.  195.  Bort  van 
Compl.  Tit.  5.  n.  36.  seqq. 


448     MANNER  OF  PROCEEDING  IN  CIVIL  CASES. 

CiMDpliiot  compel  the  other  party  to  leave  him  in  quiet 
possession.^^^ 

In  consequence  of  this,  the  commissaries 
repair  to  the  place,  and  the  plaintiff  as  he 
thinks  proper,  points  out  the  spot,  or  makes  de- 
monstration, as  it  is  termed.  His  witnesses  are 
then  heard  and  examined  by  the  commissaries, 
and  his  proofs  given  over  to  them.  Upon  this 
the  defendant  is  called  upon  to  produce  in 
writing  what  he  has  to  say  in  answer,  (amtrarie 
Jtitenpassesmr^  destructivCj  of  ejcceptive^^iot  which 
he  also  may  make  demonstration,  or  prove  right 
of  possession,  and  produce  witnesses.  The 
vouchers  on  each  side  being  given  in  to  the 
commissaries,  they  proceed  to  dispose  of  the 
question  relating  to  the  re-establissemmt  or  pnv 
visional  replacing  of  the  plaintiff  in  peaceable 
possession  against  the  disturbance  of  the  other 
party,  until  it  shall  be  regularly  decided  by  the 
court  which  of  the  parties  is  entitled  to  this  pro- 
visional recredentie. 

This  re-establishment  being  adjudged  by  the 
commissaries,  and  obeyed,  or  the  commissaries 
not  having  thought  proper  to  order  it,  there 
then  follows  the  ordinary  citation  as  in  the  writ 
of  maintenue,  and  the  same  mode  of  proceeding 
is  observed.^*^ 

(1)  Van  Alphen,  papeg.  1  D.  pi^e  123«  seqq. 

(2)  Judic.  Pract.  2  B.  21  Hoofdst.  S.  4. 
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Sect.  IV. 


4.  If  the  disturbance  of  possession  or  eject-  Spoliatioo. 
ment  be  accompanied  by  force  or  violence,  a 
remedy  has  been  introduced  into  practice  bor- 
rowed from  the  canon  law,  termed  a  writ  of 
spoliation  (mandament  van  spolie*),  which  is  no- 
thing else  than  a  possessory  common  action  to 
set  aside  the  forcible  dispossession,  with  its 
effects,  free  of  costs  and  charges,  and  replace 
every  thing  in  the  state  in  which  it  was  before 
the  act  of  spoliation  was  committed,  with  com- 
pensation of  costs,  damages,  and  interest. 

In  this  case  also  a  provisional  reinstatement  of 
the  party  thus  ejected  may  be  prayed.  The 
form  of  proceeding  is  very  similar  to  that  in 
maintenuey  and  in  this  instance  there  are  three 
defaultsS^^ 

(I)  Judic.  Pract.  2B.  22  Hoofdst. 
*  See  page  418,  ante-note. 
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CHAPTER  VI. 

On  Proceedings  in  Cases  of  Appeal  generally. 

Sect.  I. 

Different  What  CRUses  are  of  an  appealable  nature  or 
ai^oo!  not  we  have  already  noticed.^^^  We  shall,  there- 
fore, in  this  chapter,  merely  consider  the  man- 
ner of  proceeding  to  be  observed  in  cases  of 
appeal,  and  for  this  purpose  shortly  treat  of  the 
practice  in  cases  of  re-audition^  or  re-hearings 
appeal^  reformation,  reductionj  and  revision. 

Sect.  II. 

Re-audi-  First.  By  re-audition,  we  understand  an  appeal 
from  a  sentence,  or  any  order  or  appointment 
made  by  commissari  esat  the  roll,  or  one  or  more 
members  of  the  court,^*^  to  the  full  court.  It 
has,  in  general,  the  nature  and  consequences  of 
an  appeal;  with  this  difference,  however,  that  it 
must  be  prosecuted  within  three  days,^^^  which 
time  is  to  be  strictly  observed.  We  must  also, 
previous  to  the  re-hearings  lodge  the  fine  of  ten 
guilders.^*^    The  cause  is  then  disposed  of  in  a 

(1)  P.  385-389. 

(2)  Ordonn.  op't  Proced.  te  Amsterdam,  van  Jami.  1779. 
Cap.  8.  Art  25-32. 

(3)  Ordonn.  van  den  Hove  van  4  Julij.  1640.  G.  P.  B.  2  D. 
fel.  1467. 

(4)  Nad  Ampl.  Instr.  van  24  Maart,  1644.  Art  16. 


tion. 
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very  summary   manner/*^    and    on    the   same  Re-audi- 
vouchers,  no  others  being  permitted  to  be  intro- 
duced/*^ 

Sect.  III. 

Secondly.  Appeal  is  the  removing  of  the  sen-  >ippealand 
tence  of  any  inferior  tribunal  to  a  higher  one,  with  te?^  for 
stay  of  execution  (inhibitie)  in  the  mean  time.       p.r<Mccu- 

When  any  one  conceives  himself  aggiieved  /«<«««. 
by  the  sentence  of  any  inferior  court,  and  seeks 
to  have  it  reversed,  he  must  begin  with  noting 
his  appeal  (interjecteren).  This  must  be  done 
within  ten  days,  to  be  reckoned  from  the  day 
of  pronunciation  of  the  sentence,  or  rather 
from  the  time  it  has  come  to  the  knowledge  of 
the  party  .^'^ 

The  appeal  thus  noted,  must  within  twenty 
days  therefrom  be  prosecuted  to  the  extent  that 
the  mandament  of  appeal  must  be  obtained  and 
served  on  the  opposite  party .^*^ 

These  terms  for  noting  and  prosecuting  the 
appeal,  are  not  so  strictly  observed,  but  that  re- 
lief may  be  easily  obtained  from  the  effect  of 
any  lapse  in  them.^*^ 

(1)  Judic.  Pract  2  B.  23  Hoofdst  S.  5.  pag.  322. 

(2)  Ordonn.  van  den  Hove  van  28  Februarii,  1584.   G.  P.  B. 
2  D.pag.  2160. 

(3)  Ordonn.  op*t  Proced.  in  de  Steden  en  ten  platten  Lande 
Art.  2 1 .  Instr.  Hof.  Art.  1 98. 

(4)  Instr.  Hof.  ArL  204  et  206. 

(5)  Groenewegen,  de  L^.  abrog.  ad  L.  3.  C.  de  temp,  et  repar. 
appel. 

G  G  2 
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Sect.   IV. 

A  itidiM-  But  in  order  that  the  party  in  whose  favour  a 
uon.pro«e-  Sentence  has  been  passed,  may  not  be  exposed 
cution  of    ^  |jg  jjg J  yp  Jq  ^  gj^jg  Qf  uncertainty  whether 

{Detertiei.  the  Other  party  by  means  of  relief  against  the 
lapse  of  time  will  still  prosecute  his  appeal,  two 
remedies  have  been  introduced  in  practice, 
Bamely,  the  mandament  of  anticipation^  and  the 
mandament  of  desertion. 

When  the  case  is  of  an  urgent  nature,  and 
does  not  admit  of  delay,  for  example,  in  matri- 
monial a&irs,  arrests,  and  the  like,  a  petition  is 
presented  to  the  court,  praying  that  the  ap- 
pellant may  be  ordered  by  a  certain  fixed  day 
to  bring  in  his  case,  and  that  in  default  thereof 
the  appeal  be  declared  desert.  This  is  termed  a 
mandament  of  anticipation,  the  consequence  of 
which  is^  tiiat  the  appellant  must  (without  being 
allowed  to  be  heard  in  opposition)  immediately 
during  the  roll,  or,  at  least,  within  eight  days 
after,  make  his  claim  in  appeal,  or  he  is  at  once 
barred  tlierefrom.  If  the  appellant,  when  cited 
upon  this  writ  or  mandament  does  not  appear, 
then,  for  the  benefit  of  the  default,  the  appeal  is 
immediately  declared  desert.^^^ 

In  case  the  party  who  has  entered  the  appeal 
neglects  to  prosecute  the  same,  and  the  cause  is 
not  of  a  nature  particularly  urgent  or  pressing, 
the  respondent,  in  such  case,  in  order  to  prevent 

(1 )  Judic.  Pi-act.  2  B.  27  Hofifdst. 
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his  being  tied  up  for  ever,  may,  after  the  expi-  Anticioa- 
ration  of  the  term  allowed  for  prosecution  of  non-proM- 
the  appeal,  either  take  out  execution  on  the  ^p^  ®^ 
sentence  of  the  court  below,  which  will  have  the  (J^*^)- 
effect  of  bringing  the  party  forward,  or  apply  to 
the  court  of  appeal  for  a  mandament  of  desertion^ 
by  virtue  of  which  he  obtains  a  judicial  decla- 
ration that  the  time  limited  for  prosecuting  the 
appeal  has  expired/^^ 

Sect.  V. 

The  first  step  in  prosecuting  an  appeal,  after  Form  of 
noting  it,  is  to  present  a  petition  to  the  court  of  -^  appeal"* 
appeal,  setting  forth 

1.  The  original  cause  of  action. 

2.  A  statement  of  the  proceedings  therein. 

3.  The  sentence  complained  of,^*^  upon  which 
a  mandament  of  appeal  is  prayed  for.  This 
vrrit  contains 

1.  An  authorization  upon  the  marshal  to  cite 
the  respondent  to  see  the  sentence  annulled  or 
reversed,  or  to  defend  it,  or  renounce .  the 
benefit  thereof,  as  he  shall  think  fit. 

2.  Also  to  intimate  to  the  judge  who  has 
given  the  judgment^  to  maintain  the  justice  of 
the  same,  if  he  thinks  proper  to  do  so ;  and — 

3.  The  clause  of  inhibition^  that  is,  a  clause 
commanding  all  parties  pending  the  appeal,  and 

(1)  Jodie.  Pract.2B.  28  HoofdaU 

(2)  JndBc.  Pract.  2  B.  24  Hoofdst.  S.  24. 
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Form  of     iq  obedience  thereto,  to  leave  the  cause  in  its 

proceeding        .    •      ,  <■     i        i  i  «■ 

in  appeal.  Original  State ;  and  should  any  steps  nave  been 
already  taken  after  sentence,  to  replace  things 
in  their  original  state/^^ 

These  are  the  usual  clauses  in  the  mandaraent 
of  appeal.  Sometimes,  however,  they  contain 
qiecial  clauses/^^  as,  the  clause  of  relief  against 
the  lapse  of  the  time  allowed  by  law  for  entering 
or  prosecuting  the  appeal: — the  compuUary 
clause^  or  order  upon  the  secretary  of  the  court 
below,  to  give  out  a  copy  of  the  sentence,  and 
also  copies  of  the  papers  in  the  cause: — the 
clause  for  demanding,  at  the  day  of  hearing,  that 
the  sentence  appealed  from  be  immediately  cas- 
sated  or  annulled, — this  is  done  when  the  judge, 
in  framing  and  forming  the  sentence,  has  so 
grossly  erred,  that  it  is  void  at  law  :^^^ — the  clause 
permitting  the  appellant  at  the  day  of  hearing 
to  demand  reparation  for  acts  done  in  execution 
of  the  sentence  in  disobedience  to  the  appeal 
reparatie  van  attentaten,  and  that  these  acts  be 
set  aside. 

No  one  is  admitted  to  a  hearing  by  the  court 
of  Holland  on  an  appeal  unless,  at  the  time  of 
taking  out  the  mandament,  he  deposits  in  the 
hands  of  the  proper  officer  the  sum  of  forty  guil- 

(1)  Van  Alphen,  Papeg.  I  D.  pag.  296. 

(2)  Judic.  Pract.  2  B.  24  Hoofdst.  S.  24. 

(3)  T.  t.  flf.  quee  sent,  sine  appell.  rescind,  ibique.  D.  D.  in 
Comment.  S.  Vantius  in  Tract,  de  null.  Process*  ac  Sentent. 
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ders,  which  is  given  back  to  the  appellant  in  Form  of 
case  the  sentence  is  altered  or  reversed ;  but  U^^mIl* 
if  it  is  confirmed,  then  the  deposit  is  declared 
forfeited  to  the  use  of  the  government/^^ 

On  the  day  of  hearing  the  appellant  opens 
his  case,  and  concludes  by  praying  that  the  s^n* 
tence  be  annulled,  and  that  the  court  of  appeal 
doing  that  which  the  court  below,  or  of  first 
instance  ought  to  have  done,  shall  now  reject 
or  admit  the  original  claim  with  the  costs  of 
both  instances.^^^  The  respondent,  in  case  he 
is  of  opinion  that  the  cause  is  not  of  an 
appealable  nature,  without  entering  upon  the 
merits  proposes  the  exception  of  not  admissibly 
in  appealj  upon  which  a  preliminary  pleading 
jmd  decision  takes  place.  But  if  the  cause  is 
not  subject  to  this  exception,  then  the  respon* 
dent  opens  his  case,  stating  the  original  cause 
and  proceedings  as  he  thinks  best,  and  upon 
the  grounds  stated,  concludes  that  the  appel- 
lant may  be  declared  not  to  be  aggrieved  by  th^ 
sentence  in  question,  and  that  he  be  condemned 
in  the  costs/^^  Sometimes  the  sentence  may 
happen  to  be  in  part  prejudicial  and  in  part 
beneficial  to  the  appellant,  and  in  the  latter  re- 
spect prejudicial  to  the  respondent,  who  may 

(1)  Nad.  Ampl.  lostr.  van  24  Maart,  1644.  Art  9.  10.    13* 
et  14. 

(2)  Judic.  Pract  2  B.  24  Hoofdsu  S.  26. 

(3)  Judic.  Pract.  ibid.  S.  27. 
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Form  «>f     thereby  conceive  himself  aggrieved,  in  which 
m^ppeau*  casc  he  is  at  liberty,  without  entering  a  sepa^ 
rate  appeal,  to  state  in  what  he  conceives  him- 
self aggrieved  by  a  sort  of  Re-canventian. 

This  is  termed,  in  practice,  to  propose  grievances 
i  mtdma  (grieven  d  minima  proponeeren)^  or  to 
make  demand  d.  minima  (eisch  d  minima  doen), 
after  which  the  case  is,  upon  a  persistit,  as  it  is 
termed,  brought  to  issue  by  replication,  &c/^^ 

In  case  the  respondent  does  not  appear,  the 
appellant  is  entitled  to  three  defaults.  The  benefit 
of  ihejirst  is  another  mandament ;  of  the  second^ 
the  reversal  of  the  sentence  and  permission  to  the 
i^pellant  to  file  his  intendit  on  the  main  ques- 
tion, and  a  third  mandament  to  see  it  verified. 
The  benefit  of  the  third  default  is  an  act  to  an- 
nex to  the  intenditS^^ 

Sect.  VI. 

RdTorma-  Thirdly.  Another  species  of  appeal  is  termed 
reformation^  which  is  used  when  the  sentence 
whereby  we  conceive  ourselves  aggrieved  is  of 
such  a  nature,  either  from  the  insignificance  of 
the  sum,  or  some  other  cause,  as  not  to  admit  of 
appeal,^'^  or  when  by  virtue  of  the  sentence  no 
execution  follows,  as  for  instance,  when  the 
plaintiflf*s  demand  is  rejected  with  condemna- 

(1)  Judic.  Pract.  d.  ]. 

(2)  Judic.  Pract.  ibid.  S.  28. 

(3)  See  p.  387,  supra. 
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tion   of  each  party  to  pay  his  own  costs.    The  RefonM- 
mode  of  proceeding  in  this  case  is  the  same  as      "* 
that  in  appeal.     The  difference  between  these 
two  legal  remedies  consists  principally  in  this» 

1.  Appeal  has  of  itself  a  suspensive  power, 
so  that  the  seutence  cannot  in  the  meantime  be 
executed. 

Reformation  on  the  contrary,  does  not  pre- 
vent the  sentence  from  being  executed  under 
security.^*^ 

2.  The  time  within  which  to  prosecute  an  ap- 
pealy  after  entering  it,  is  twenty  days ;  a  il/nit- 
dament  of  Reformation  may  be  taken  out  at  any 
time  within  the  year.^*^ 

3.  The  fine  for  an  appeal  is  forty  guilders ;  for 
reformation  only  twenty .^^^ 

Sect.  VII. 

Fourthly.  When  the  decision  of  which  we  Rcducdon, 
complain  is  not  the  sentence  of  the  ordinary  in^  to  let 
judge,  but  the  award  of  arbitrators,  the  appeal  ^wardT 
in  this  case  is  termed  Reduction  (Reductie). 

This  reduction  or  application  to  the  court  to 
set  aside  the  award,  may  be  made  in  all  cases, 
except  when  the  compromise,  or  act  of  submis- 
sion to  the  award  is  entered^*^  into,  under  a  clause 

(1)  Instr.  Hof.  Art.  12. 

(2)  Instr.  Hof.  d.  Art. 

(3)  Nad.  Ampl.  Instr.  van  24  Maart  1664.  Art.  9  et  10. 

(4)  Nad.  Ampl.  Instr.  Art.  20. 
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Reduction,  of  billing  Condemnation,   and  that  this  con* 
TnT  to  set    demnation  has  actually  been  granted,  and  made 

The  noting  of  a  reduction  is  done  by  a 
notarial  act,  and  served  upon  the  opposite 
party.^^^  Although,  it  is  by  no  means  settled 
whether  in  reduction  we  cannot  apply  to  the 
ordinary  judge,^'^  yet,  it  is  the  common  practice 
to  apply  to  the  court  for  a  Mandament  qf  Re- 
ductum. 

.  The  mode  of  proceeding  in  this  case  is 
precisely  the  same  as  in  that  of  Appeal  and 
SrfcTfnatwUm 

Sect.  VIII. 

Rerision,  fifthly.  The  last  species  of  Appeal  is  that  of 
^^  Revision,  whereby  we  understand  an  application 
by  any  one  who  feels  himself  aggrieved  by  the 
sentence  of  the  superior  or  chief  judge,  to  have 
a  new  trial  before  the  same  court,  with  the 
addition  of  a  certain  number  of  persons  as  as- 
sessors (Adjtmcten  Reviseurs),  who  are  named 
by  the  sovereign  specially  for  this  purpose.^*^ 

No  revision  is  permitted  of  interlocutory 
orders  or  decrees,  or  of  sentences  for  provi- 
sional payment  (Namptissement)j  which,  by  the 
final   decision  on  the  main  question,  may  be 

(1)  Judic.  Pract  2  B.  26  Hoofdst.  S.  1. 

(2)  Voet,  ad  tit.  ff.  de  reoept  n.  27. 
(5)  Judic.  Pract.  2  B.  29  Hoofdst.  S^  I. 
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rectified ;  nor  of  willing  condemnation ;  nor  of  Re?iiioD, 
sentences  in  possessory  cases.  trial.  ' 

In  civil  cases  revision  is  never  granted  Pro 
Deoj  (i.  e.  to  a  person  who  sues  in  forma  pau^ 
peris);  nor  even  in  criminal  cases,  unless  the 
party  is  condemned  to  corporal  punishment,  and 
had  a  fourth  Of  the  members  of  the  court  in  his 
&vour.('^  Revision  must  be  noted  within  six 
weeks,  and  a  deposit  as  a  fine  of  ttoo  hundred 
guilders  be  made/^^ 

The  mandament  of  revision  must  be  taken 
out  and  served  in  time,  that  it  may  be  returned 
within  a  year,  if  the  party  applying  for  it  reside 
in  Europe f  or  if  he  reside  in  other  parts  of  the 
world,^'^  within  two  years  after  pronunciation  of 
the  sentence. 

When  revision  is  noted  of  a  sentence,  the  ex- 
ecution  of  which  would  be  irremediable  by  the 
final  decision  of  the  cause,  the  party  may  pray 
an  order  of  the  court  to  prosecute  the  revision 
within  a  short  tirae.-*^  The  pleadings  in  revi- 
sion are  short,  and  confined  to  the  proceedings 
in  the  former  instance  or  trial/*^  The  number 
of  revisors  or  assessors  added  to  the  court,  are, 

(1)  Reglement  op  de  Revisien  van  Sententien  van  den  Hove 
van  Holland  en  Zeeland.  van  1  Feb.  1796.  Ait.  2. 

(2)  Regl.  Art.  3. 

(3)  Regl.  Art.  4. 

(4)  Regl.  Art.  5. 

(5)  Regl.  Art.  6. 
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RevirioD,    in  civil  cases,  mt/  and,  in  criminal  cases,  dght. 

triaL  They  are  nominated  by  the  government  of  the 
district  or  department,  within  one  month  after 
issue  is  jmned/^^  Within  two  months  after  the 
nomination,  the  plaintiff  in  revision  prays,  if  it 
be  a  case  to  be  pleaded  viva  voce,  a  day  to 
plead ;  and  if  it  be  a  case  in  which  the  argu- 
ments are  to  be  stated  in  writing,  a  memorial  or 
Dethictkmis  filed  by  both  parties  within  this 
time.<«> 

The  cause  in  revision  is  decided  upon  the 
vouchers  in  the  original  cause,  and  afl;er  ded* 
siidn»  no  further  proceedings  are  allowed/'^ 

(1)  Bc|^  Art  7, 8,  et  9. 

(2)  Rc|^.Art  10. 

(3)  Resol.  HoU.  25  Jann.  1659.  G.  P.  B.  7  D.  foL  938. 
Reg^.  Art.  12  et  14, 
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CHAPTER  VII. 

Of  the  Benefit  of  Inventory,    Cession,  Attermi- 
nation.  Induction,  and  Relief. 

Sect.  L 

Besides  the  remedies  afforded  by  law,  in  the  Benefit  of 
cases  above-mentioned,  there  are  also  some  *"^*""^' 
which,  although  they  issue  from  the  Court  of 
Holland  in  the  first  instance,  yet  are  left'  to  the 
judge  of  the  domicile  of  the  party,  to  be  con- 
firmed or  not  (Geinterneed),  after  a  previous 
hearing  of  the  parties  thereon,  and  a  judicial  in- 
vestigation. 

This  charge  on  the  part  of  the  court  to  the 
judge  of  the  domicile,  to  confirm  the  writ  or  not 
after  due  investigation,  is  termed  a  Committi" 
mus,  and  we  shall  dedicate  this  chapter  to  an 
explanation  of  the  several  modes  of  proceeding 
in  these  cases. 

1 .  Benefit  of  Inventory .^^^  To  obtain  this  writ 
a  petition  is  presented  to  the  Court  of  Holland, 
stating  the  apprehension  of  the  heir  that  the 
estate  on  which  he  is  entitled  to  enter  by  way  of 
inheritance,  is  encumbered  with  debts,  and  that, 
consequently,  by  accepting  or  entering  upon  it, 

(1 )  See  what  we  have  before  observed  on  this  head,  p«  151  et 
•eqq. 
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Benefit  of  he  may  be  exposed  to  great  loss  and   damage. 
nTen  ry.   jj^^  therefore,  prays  the  writ  of  Ben^  afltwen- 

tary,  with  Cammittimiu  to  the  judge  of  the  town 
where  the  deceased  died,  or  if  he  died  in  the 
country^  then  to  the  nearest  town  tribunal/^^ 
By  virtue  of  this  writ  the  marshal  summons  the 
creditors  of  the  estate  and  the  legatees, 

L  To  be  present  at  a  certain  day  at  the  house 
of  the  deceased,  there  to  witness  the  making  an 
inventory  of  the  property,  and 

2.  To  appear  before  the  judge  to  whom  the 
oommittmus  is  addressed,  to  see  the  writ  con- 
firmed. The  inventory  is  made  by  the  marshal^ 
under  the  superintendence  of  two  members  of 
the  court,  and  must  be  done  within  forty  days 
after  the  issuing  of  the  writ.^^^ 

As  soon  as  the  goods  are  inventorized,  the 
heir  must  cause  them  to  be  appraised,  and  give, 
security  for  the  amount.  He  must  further 
bring  the  estate  to  liquidation,  and  render  an 
account.  On  the  day  fixed  for  the  appearance 
of  the  parties  interested  in  court,  the  heir  prays 
the  hiterination  or  confirmation  of  the  Writ  of 
Benefit  of  Inventory,  according  to  its  form  and 
tenor.  The  creditors  who  wish  to  oppose,  con- 
elude  by  their  answer  to  the  rejection  of  the 
same,  with  costs.     In  this  proceeding  there  is 

(1)  Am  pi.  Instr.  van't  Hof.  Art  5.     Van  Alphen,  papeg.  I  D. 
pag.  2r4et221. 

(2)  Placaat  van  Keizer  Karel  van  19  Meij  1544.  Art.  39. 
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only  one  default^  the  benefit  of  which  is  the  con-  Benefit  of 
firmation  of  the  writ/^>  inTentory. 

Sect,  II. 

2.  Benefit  of  Cession^  or  the  Cessio  Bonorum.       Benefit  of 

To  obtain  this  writ  a  petition  is  presented  to  ^^JJ^^^ 
the  Court  of  Holland,  as  in  this  respect  suc- 
ceeding to  the  late  high  Court/*^  in  which  are 
inserted  the  names  and  places  of  abode  of  the 
principal  creditors/^^ 

This  petition,  accompanied  with  a  letter 
missive,  is  sent  by  the  court  to  the  government 
of  the  department  of  the  petitioner's  domicile, 
for  their  report  thereon/*^ 

This,  however,  is  not  required  when  the 
petitioner  lives  in  the  country/*^  The  report 
having  come  in,  and  no  special  objections  ap- 
pearing, the  writ  of  cession  is  granted  by  the 
court,  with  committimus  to  the  judge  of  the 
petitioner's  present  place  of  residence,  or  of  the 
place  where  he  dwelt  last  within  the  year/^^ 

The  effect  of  the  writ  of  cession,  when  granted 
and  served,  is  to  free  the  person    of  the  peti- 

(1)  Judic.  Pract.  2  B.  30  HoofidsL  S.  4. 

(2)  Reglem.  18  Sept  1595.  Art.  2. 

(3)  Ordonn.  H.  R.  24  Junii.  1649.    G.  P.  B.  7  D.  pag.  936. 

(4)  Resol.  2  Meij.  1595. 

(5)  Judic.  Pract.  2  B.  31  Uoofdst.  S.  2.  pag.  396. 

(6)  Resol.  HolL  14  Sept  1736.  G.  P.  B.  6  D.  pag.  652. 
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Benefit  of  tioner  from  arrest  ;^^^  but  a  curator  is  imme- 
bon^^.  diately  appointed  over  his  property.  On 
the  day  fixed  for  the  return  of  the  writ  into 
courts  the  party  must  appear  in  person,  and 
file  a  statement  and  inventory  of  his  effects,  and 
pray  the  confirmation  of  the  wriL^*^  The  cre- 
ditors who  are  cited  have  the  right,  previously 
to  their  answering,  to  demand  a  copy  of  the 
writ  and  of  the  inventory,  a  statement  of  the 
misfortunes  of  the  petitioner,  and  inspection  of 
all  the  papers  relating  to  his  affairs/'^  If  they 
conceive  there  are  sufficient  grounds  to  oppose 
the  claim,  on  the  head  of  fraudulent  conduct, 
they  conclude  by  their  answer  to  the  rejection 
of  his  prayer  for  confirmation  of  the  writ,  and 
at  the  same  time  request  that  the  petitioner 
shall  provisionally  be  ordered  into  close  con- 
finement. On  this  follows  a  pleading,  and 
then  the  decision  of  the  court. 

In  this  proceeding  there  is  but  ane  default, 
the  benefit  of  which  is  the  Interination  of  the 
Writ. 

Sect.  III. 

Auermiiw-       Attermination^  or  Respite. — This  benefit  con- 
Writof      sists  in  granting,  by  writ,  or  letter  of  licence, 

Protec- 
tion. (1)  See  my  Verzam.  van  merkwaardige  Gewijsden,  1  D.  Cu. 

30.  p  g.  322. 

(2)  Judic.  Pract.  2  B.  31  Hoofdst.  S.  5. 

(3)  Judic.  Pract.  d.  1.  pag.  400. 
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a  delay  of  payment^  for  five,  or  a  less  number  Attenni- 

/*  'jj  J  '1.      i^         •  £>       nation,  or 

or  years,  provided  good  secunty  be  given  for  wnt  of 
the  payment  after  that  time/^^  For  this  pur-  ^^" 
pose  a  petition  is  presented  to  the  Court  of 
Holland,  instead  of  the  late  Supreme  Court,^'^ 
setting  forth  that  the  state  of  the  petitioner's 
afiairs  is  such,  that  although  he  actually  has  the 
means  of  paying,  yet  an  indulgence  of  time  is 
necessary  for  this  purpose,  and  that  he  further 
is  prepared  to  give  proper  security  to  the  cre- 
ditors for  the  payment  of  their  several  demands ; 
upon  which  grounds  he  prays  the  Writ  or  Let- 
ters  of  Attermination^  vnth  Commttimus  to  the 
judge  of  his  domicile/*^ 

These  letters  being  granted  and  served  on 
the  creditors,  the  petitiooer^  on  the  day  of  their 
return  into  court,  prays  that  they  may  be  con- 
firmed, and  at  the  same  time  files  the  security 
bond :  when  the  creditors  are  at  liberty  to 
oppose  the  confirmation,  either  on  the  ground 
of  the  insuflBiciency  of  the  security  offered, 
or  of  fraudulent  conduct  in  the  party,  which 
renders  him  unworthy  of  this  indulgence. 
On  this  follow  a  pleading,  and  the  decision  of 
the  court  thereon/*^ 

(1)  Voet,  ad  tit  ff.  decess.  bon.  n.  14.  seqq. 

(2)  Reglem.  van  18  Sept.  1795.  Art  3. 

(3)  Judic.  Pract.  2  B.  32  Hoofdst  S.  2. 

(4)  Judic.  Pract  ibid.  S.  3. 

H  H 


466      MANNER  OF  PROCEEDING  IN  CIVIL  CASES. 

Sect.  IV. 

Induction,       4.  Induction. — ^This  is  an  order  of  the  court,^*^ 
tiro?*"*      made  on  a  petition  presented  for  this  purpose, 
whereby  the  marshal  is  empowered  to  summon 
the  creditors  of  the  party  to  appear  before  the 
judge  of  his  domicile,  to  show  cause  why  an  in- 
dulgence in  the  time  of  payment  should  not  be 
granted  to  him,  with  charge  to  the  judge  to 
make  such  final  order  thereon  as  shall  be  just 
and  meet.    This  order  being  served  on  the 
respective  creditors,  is  filed  by  the  parly  at 
the  roll,  and  under  tender  of  such  security  as  he 
may  be  able  to  ofFer^  he  prays  that  the  judge 
may  be  pleased  to  hear  such  creditors  as  may 
appear  by  themselves  or  attorney,  and  if  possible 
to  induce  them  to  grant  the  indulgence  prayed, 
or  in  case  that  they  refuse  to  hear  reason,  that 
he  will  decide  ea;  officio  according  to  reason  and 
justice. 

The  creditors  are  heard  upon  this,  and  if  they 
oppose,  a  pleading  follows,  and  the  judge  then 
decides  Z^- 

Sect.  V. 

Relief,  or  5.  Reliefs  OT  relieving  a  party  frofu  any  act  or 
^^^  contract^  and  replacing  him  in  his  former  situation^ 
^'■^-         {restitutio  in  integrum^)  is  granted  on  the  ground 

(1)  Ampl.  Instr.  Art.  7. 

(2)  Judic.  Pract.  2  B.  33  Hoofdst.  S.  3  et  4, 
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of  his  having  been  induced  through  fear,  frauds   Relief,  or 
minority,  error,  or  other  sufficient  reasons,  to  m/nte. 
do  the  act  against  which  he  prays  relief/^^  ^"^^ 

The  granting  of  this  remedy  originally  ap- 
pertained to  the  high  or  supreme  court ;  but, 
since  its  abolition,  it  has  devolved  on  the  Court 
of  Holland/^> 

The  different  species  of  relief,  which  are 
granted  by  way  of  provision  of  justice  by  the 
court  in  the  first  instance,  but  which  are  always 
referred  to  the  judge  to  whose  jurisdiction  the 
matter  belongs,  or  before  whom  it  is  pending, 
to  be  confirmed,^^^  are  of  two  kinds ;  they  relate 
either  to  the  original  matter  itself  (substantial 
relief) J  or  merely  to  some  omission  of  error  in  the 
process  or  pleadings — (Judicial  relief). 

They  are  granted  either  by  way  of  manda- 
ment  if  the  cause  has  not  yet  been  commenced, 
or  by  way  of  order  on  a  petition  in  the  cause  if 
the  action  has  been  already  brought  (^brieven  van 
requeste  civiel).  To  illustrate  this  by  an  ex- 
ample, let  us  suppose  that  A.  conceives  that  he 
has  been  deceived  by  B.  in  a  certain  contract  or 
dealing,  and  therefore  entitled  to  recover  back 
what  B.  has  received  from  him  on  this  account. 
In  this  case  he  applies  to  the  court  for  a  man- 

(1)  See  p.  275,  supra. 

(2)  Judic  Pract.  4  B.  1  rioofdat.  S.  1.  Reglem.  van  18  Sept 
1795.  Art.  3. 

(3)  Vefdrag.  van  3  Aug.  1587.  An.  IL 

H  H  t2 
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Relief,  or  dament,  or  writ  of  raue-actie^  to  recover  back  ' 
in  inU'  this  money,  with  a  clause  of  rtUtf  against  such 
^'^^'  acts  on  his  part  as  might,  in  strictness  of  law,  be 
a  bar  to  his  proceeding ;  with  committifnus  to  the 
ordinary  judge  of  B.,  after  proper  investigation 
to  confirm  the  clause  of  relief  But  suppose, 
on  the  other  hand,  that  B.  has  already  brought 
an  action  against  A.  to  enforce  this  fraudulent 
contract,  and  that  A.  wishes  to  be  relieved  from 
it,  then,  in  such  case,  A.  must  not  apply  for  a 
mandament  or  writ  to  found  his  action  for  re- 
lief thereon,  because  there  is  already  a  suit 
pending,  but  only  pray  for  an  order  on  a  peti- 
tion presented  by  him  in  the  cause  to  this  eflfect, 
with  cammittimus  to  the  judge  before  whom  the 
cause  is  pending/*>* 

The  reliefs  against  errors  or  omissions  in 
pleadings  or  proceedings,  and  the  like,  are  of 
various  kinds.  Besides  the  relief  against  the 
not  entering  or  prosecuting  an  appeal  within 
the  time  limited  by  law,  and  for  which  a  special 
clause  is  introduced  in  the  mandament  of  ap« 
peal,^^^  there  are  reliefs, 
I .  Against  defaults. 

(1)  Judic.  Pract  ibid.  S.  4. 

(2)  See  pag.  454,  supra. 

*  This  section  will,  it  is  conceived,  enable  the  English  reader 
clearly  to  comprehend  the  mode  of  proceeding  in  the  courts  on 
the  Continent,  which  follow  the  civil  law,  in  cases  wherein 
strict  law  and  equity  would  be  at  variance  with  each  other. — ^T. 
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2.  Against  being  barred  from  answering.  Relief,  or 

3.  To  be  permitted  to  alter  the  claim  and  ininu- 
demand.  ^'^^ 

4.  To  extend  it. 

5.  To  produce  evidence  after  the  time  is 
passed. 

6.  To  amplify  and  augment  the  same  after 
publication  is  passed ;  and 

7.  To  introduce  and  prove  new  facts  in  the 
cause/*^ 

Both  the  mandament  of  reliefs  as  well  as  the 
requeste  dviel  (or  petition  in  the  cause)^  being 
submitted  to  the  investigation  of  the  judge  to 
whom  the  committimus  is  addressed,  the  claim 
must  be  made  before  him  for  the  interination  or 
confirmation  of  the  relief  according  to  its  form 
and  tenor,  and  consequently  that  the  party  may 
be  relieved  and  replaced,  in  integrum,  or  in  his 
former  state  according  to   the   tenor  of  the 

writ.<*> 

If  the  other  party  wishes  to  oppose  the  relief, 
he  answers  by  concluding  to  the  rejection  of  the 
same,  and  that  the  interination  may  be  refused. 

(1)  Jodie.  Pract.  ibid.  S.  8. 

(2)  Judic.  Pract.  ibid.  S.  9  et  10. 
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Pleadingi 
in  causes 
upon  the 
Roll. 


Verbal,  or 

written 

pleadings. 


CHAPTER  VIII. 

Of  the  Manner  in  which  Causes,  after  Issue 
joined^  are  brought  to  Hearing. 

Sect.  I. 

Th^re  is  a  certain  class  of  causes  which, 
after  issue  joined,  require  nothing  further  than  a 
verbal  pleading. 

This  is  the  case  in  all  questions  upon  pro- 
visional or  interlocutory  decrees,  exceptions, 
and  incidents,  also  in  those  causes  which  are 
decided  in  a  summary  manner/^^ 

In  the  town  tribunals  this  pleading  takes 
place  before  tlie  full  court ;  in  some  places  be- 
fore a  less  number  of  the  members  ;^"^  and  in 
the  court  of  Holland  before  commissaries  at  the 

Sect.  II. 

All  other  causes,  after  the  exchange  of  in- 
ventory and  vouchers,  are  pleaded  either  orally 
or  by  written  arguments  or  memorials  (deductie). 

In  the  town  tribunals  the  pleadings  are  almost 

(1)  See  3.  cap.  7.  421  et  seqq.  supra. 

(2)  Ordonn.  op't  Proced.  te  Amsterdam  van  28  Jann.  1779. 
Cap.  6.  S.  1 1.  en  volgg.  Keuren  van  Leyden  No.  183.  pag.  269. 

(3)  Judic.  Pract  2  B.  5  Hoofdst.  S.  4.  en  3  B.  1  Hoofdst 
S.  1  ct  2. 
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always  oral,  and  there  are  few  written  arguments^  Verbal,  or 
except  in  cases  which,  from  their  nature,  do  not  pi^aiogi. 
admit  of  being  pleaded  viva  voce.    In  the  Court 
of  Holland  the  following  rules  are  observed, 
with  respect  to  both  kinds  of  pleadings : 

!•  All  questions  on  mere  points  of  law,  and  in 
which  no  proof  or  evidence  is  necessary,  in 
cases  to  the  amount  of  one  thousand  guilders 
and  upwards,  are  pleaded  orally  before  the 
court/^^ 

2.  All  questions  of  fact,  in  which  the 
testimony  of  witnesses  is  necessary,  in  cases  of 
one  thousand  guilders  and  upwards,  must  be 
pleaded  in  writing.^*^ 

3.  All  causes  below  one  thousand  guilders 
are  always  pleaded  before  two  commissaries.^'^ 

4.  All  ordinary  criminal  cases  are  conducted  as 
written  causes,  though  they  are  nevertheless 
afterwards  pleaded  verbally  before  the  court. ^*^ 

Immediately  after  the  cause  is  brought  to 
issue,  the  court,  by  a  note  or  minute  on  the  roll, 
decides  between  the  parties  whether  the  cause 
shall  be  pleaded  verbally  or  in  writing ;  this  is 
termed  an  appointment  dispositive  (Appointe- 
ment  Dispositief).  ^^^ 

(1)  Nad.  Ampl.  Instr.  van  24  Maart  1644.  Art  27. 

(2)  D.  Art  27.  Merula,  Man.  van  Proced.  Lib.  4.  tit.  42, 
Cap.  4.  in  not. 

(3)  Reglem  9  Maart  1728.  Art.  7. 

(4)  D.  R^lem  Art.  1. 

(5)  Judic.  Pract.  33.  1  Hoofdst.  S.  6. 
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Exchange 
of  inven- 
tory and 
youchert. 


Sect.  III. 

Previously  to  the  pleading,  either  verbally  or 
in  writing,  the  exchange  of  inventory  and  vouchers 
must  take  place.  To  compel  each  other  thereto, 
three  appointments  or  orders  are  necessary  in 
the  Court  of  HoUand.^*^  In  the  town  tribunals, 
the  practice  generally  is,  that  the  party  who  has 
filed  his  inventory,  requests  that  the  opposite 
party  shall  be  barred  from  producing  further 
vouchers. 

The  Inventory^  or  list  of  papers  in  the  cause, 
has  not  every  where  the  same  form  ;^^^  but  we 
must  certainly  acknowledge  that  they  are  no 
where  more  neatly  drawn  up  than  in  the 
court. 

After  filing  the  inventory  and  power  passed 
to  the  solicitor  in  the  cause,  another  paper, 
marked  with  the  letter  following  them  in  the 
order  of  the  alphabet,  is  put  in,  containing  the 
pleas  of  the  first  or  second  instance,  each  sepa- 
rately with  a  short  statement  of  the  proceed- 
ings. 

After  this  follow  the  vouchers  in  proof  of  the 

(1)  Merula,  Man  van  Proced.  Lib.  4.  tit.  42.  Cap.  4.  in  not. 

(2)  It  would  be  as  well  if  a  little  more  attention  were  bestow- 
ed by  practitioners,  on  this  part  of  the  proceedings.  The  me- 
morandums or  lists  of  vouchers  at  Amsterdam  in  particular,  are 
sometimes  given  in  a  very  slovenly  form.  And  yet  a  neatly  and 
well-framed  inventory  of  vouchers  is  a  great  assistance  to  the 
judge,  in  enabling  him  to  form  a  clear  idea  of  the  cause. 
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facts  at  issue,  in  the  same  order  as  they  are  Exchange 
placed  in  the  mandament,  or  in  the  conclusion  ^H^ 
of  the  answer,  with  reference  to  the  article  to  ^®'***«^ 
which  each  relates  as  proof  ^^^     In  causes  to  be 
pleaded  verbally  it  is  also  the  practice  to  add  at 
the  end  of  the  inventory  a  paper  termed  casAs 
pasitio  (cams  positie)^  containing  a  statement  of 
the  whole  case  and  of  the  pleadings,  and,  lastly, 
the  point  or  question  arising  therefrom  to  be 
decided  by  the  Court/*^ 

Sect.  IV. 

If  certificates  or  declarations  of  individuals.  Hearing  of 
as  to  the  facts  in  the  case,  are  filed  with  the  in*  before  the 
ventory,  then,  in  causes  before  the  town  tribu**  J^JJJjIi. 
nals,  follows  the  hearing  of  witnesses^  since,  ac- 
cording to  law,  no  witness  can  be  attended  to 
who  is  not  sworn,  and  an  opportunity  afforded 
to  the  opposite  party  to  cross-examine  him. 
This  in  practice  is  termed  cramining  witnesses  in 
forma  probantiP^ 

The  witnesses  must  appear  personally  before 
the  judge  to  confirm  their  declaration  or  certifi- 
cate by  oath,  and  at  the  same  time  answer  upon 
counter  interrogatories,  which  are  put  to  them 
by  the  judge  in  the  name  of  the  opposite  party. 
With  respect  to  the  framing  of  these  counter  iu- 

(1)  Judic.  Pract.  3  B.  2  HoofdsU  S.  7-9. 

(2)  Judic  Pract.  ibid.  S.  5. 

(3)  Voet,  ad  tit  ff.  de  testib.  n.  15. 
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Healing  of  terrogatories,  ^e  must  be  particularly  carefiil  to 
before  tbe  confiue  them  to  the  matter  contained  in  the  cer* 
inhv^sL  tificate  or  declaration,  without  questioning  the 
witness  to  matters  de  hors^  and  which  have  no 
relation  thereto,  and  we  must  also  carefully 
avoid  all  unnecessary,  impertinent,  and  espe- 
cially entrapping  or  leading  questions,  which  if 
they  strike  the  judge  as  such,  he  is  bound  to 
expunge/*>  AU  this,  with  the  further  voucheis 
which  itimay  be  thought  necessary  to  introduce, 
is  made  up  by  a  second  additional  inventory 
(ampUatie  inventaris)  annexed  to  the  proceed- 
ings, when  the  further  production  of  evidence  is 
closed,  or  publication  passed.  The  proceedings 
are  then  made  up,  which  is  termed  renounch^ 
further  production  (renuncieeren  van  verdere  pro- 
ductie)^  and  a  day  for  pleading  is  prayed/^^ 

In  the  Court  of  Holland  no  witnesses  are 
heard  in  verbal  pleadings  at  the  bar.  This  is 
done  only  in  the  case  of  written  pleadings, 
the  form  of  which  we  shall  shortly  state  here- 
after. 

Sect.  V. 
Pieadinn        The  proceedings  being  closed,   the   case  is 

bciorfi  uiG 

court,  and    then  argued  or  pleaded  in  court.     By  pleading 
observed     wc  understand  the  stating  verbally  before  the 


tberdn. 


(1)  Judic.  Pract.  3  B.  4  Hoofdst  S.  12. 

(2)  Ordonn.  opt  Proced.  in  de  Steden  en  ten  platten  Lande. 
Art.  14-28.  en  aldaar  S.  Van  Leeuwen,  in  not 


BOOK  IIi: — PART  I.  473 

court  the  facts   and  reasons  of  our  case,  and  PleacfiM 
answering  the  objections  on  the  other  side.    In  court,  «iki 
the  same  manner  as  in  the  formal  and  previous  oblwved* 
proceedings  at  the  roll,   the  pleadings  in  court  '^creio. 
have  also  four  terms^  Clainiy  Anstoer^  Replica^ 
tian,  and  JRe^oinder,  (Replique  et  DupUque). 

The  power  of  arguing  a  cause  with  talent  is 
the  work  of  time  and  practice.  The  following 
rules,  however,  deserve  to  be  particularly  no- 
ticed/^> 

1.  The  advocate  must  thoroughly  view  and 
examine  the  case  on  all  sides,  and  be  perfectly 
master  of  it ;  repeatedly  read  the  papers ;  bring 
out  the  true  point  of  law  in  the  case,  and  con- 
sider the  sound  application  of  the  fundamental 
principles  of  law  to  this  point.     Further,  he 

(1)  On  this  head  the  little  work  of  Gui,  De  V Eloquence  du 
BairreaUf  (Paris  1767.  in  8vo.)  deserves  to  be  particularly 
noticed*  To  the  framing  of  a  good  argument,  certainly  the 
reading  of  the  Orations  of  Cicero  and  Demosthenes  is  useful. 
But  siKh  is  the  difference  between  their  mode  of  pleading  causes 
and  ours,  that  we  should  not  content  oursdvea  with  reading  them^ 
but  consult  also  the  works  of  D'Aguesseau,  (Paris,  1759, 
8  vols,  in  4to.*)  and  of  Cochin,  (Paris,  1771.  in  6  vols,  in  4to.) ; 
and,  above  all,  what  we  chiefly  recommend  from  experience  for 
tbe  fonning  of  the  style  in  pleading,  the  reading  of  the  printed 
legal  arguments  and  memorials. 

*  A  new  edition  was  published  at  Paris  in  16  vols,  in  8vo,  in 
the  year  1821,  with  notes,  by  Monsieur  Far  Dessus,  Professor 
of  Law. — T. 
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Pie«£ii0  iniist  examine  what  the  best  writers  on  this 
^^^  head  have  said,  and  the  decision  of  judges 
raiM^bt  mi  auniiar  cases.  These  are  the  means  by 
tbcran.      which  a  good  pleader  is  formed.^^^ . 

S.  All  this  is  contained  in  the  draft  of  oar 
speech  or  argument.  The  first  essays  ought  to 
be  full  and  entire;  but  we  should  accusttHn 
ourselves  by  degrees  to  abbreviate  it,  so  that  at 
last  we  may  be  able  to  argue  the  case  fiom  a 
few  notes. 

The  style  ought  to  be  clear,  conciliatory^  and 
gimve^w  and  the  pleader  should  never  lose  sight 
of  his  grand  object,  which  is  to  convince  the 
court  that  he  has  reason  on  his  side.^'^ 

8*  The  best  order  and  division  is  that  which 
is  most  calculated  to  bring  the  question  in  a 
dear  and  acceptable  manner  before  the  court 
Very  frequently  the  order  of  the  proceedings, 
or  course  of  the  cause,  suggests  the  best  divi- 
sion/*^ 

4.  A  great  object  with  the  advocate  should 
be  to  avoid  tediousness:  it  deadens  the  atten- 
tion, tires  the  court,  and  finally  we  lose  our 
object.  We  must  be  careful,  however,  not  to 
fall  into  the  opposite  extreme,  and,  by  leaving 

(1)  Judic.  PracU  3  B.  2  Hoofdst  S.  13. 

(2)  Jodie.  PracU  ibid.  S.  14. 

(3)  Judic.  Pract.  ibid.  S.  18. 

(4)  Judic.  Pract.  ibid.  S.  15. 
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out  what  is  esssential,  become  superficial.  A  PieadinRt 
middle  course  between  these  two  extremes  is  court,  and 
the  safest')  St^*^** 

5.  The  arguments  also  should  be  enforced  ^«*^"- 
with  a  natural  and  unaffected  eloquence,  accom- 
panied with  a  proper  degree  of  modesty  to- 
wards the  court,  and  decorum  towards  the  op- 
posite  party.  The  using  of  offensive  language 
dishonours  the  bar,  and  even  this  requisite, 
modesty  and  decency,  does  not  preclude  a  pro* 
per  confidence,  nor  prevent  the  advocate,  when 
necessary,  from  calling  things  by  their  proper 
Bames.^*^ 

Sect.  VI. 
In  the  town  or  ordinary  tribunals  there  is  Cauaeg 

pleaded  by 

hardly  any  difference  observed  between  causes  memonaif 
pleaded  orally,   and  in  writing.      But  in  the      ^^   ^' 
Court  of  Holland,  the  causes  in  writing  have 
entirely  a  special  form,  of  which  it  will  here  be 
sufficient  to  give  the  following  short  sketch.^*^ 

1.  They  commence  with  entering  a  minute 
on  the  roll,  that  the  cause  will  be  pleaded  by  a 
written  memorial. 

This  is  termed  appointment  of  disposition,  or 
a  rule  to  make  an  act  to  produce  vouchers,  if 
necessary,  and  the  witnesses.     The  inventory  is 

(1)  Judic.  Pract.  ibid.  S.  16. 

(2)  Judic  Pract.  ibid.  S.  17. 

(3)  Judic.  Pract.  3  B.  3  et  4  Hooflst. 
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cautes  ^en  brought  in,  with  all  the  vouchers^  in  due 
niCTiorUUt  order,  and  filed  at  thefumeer  or  production  rdi 
"*  ''"'""«•  of  the  court.  After  this  we  wait  a  term  of  four 
weeks,  when,  if  the  opposite  party  does  not  in 
Uke  manner  file  his  vouchers  within  that  time, 
a  notice  is  served  on  him  (mmtiMtfie),  and  next 
an^  order  of  court  for  this  purpose.^^^ 

The  vouchers  being  produced  on  both  sides^ 
an  exchange  takes  place  of  inventory  and 
vouchers,  and  then  each  party  delivers  to  the 
court  a  secret  writing  or  memorial,  technically 
tttroied  ddoertissement  van  rechten,  or  the  legal 
alignment,  which,  properly  speaking,  is  nothing 
more  than  a  written  pleading,  expressed  in  fluent 
language,  with  a  series  of  arguments  following 
in  close  order  and  connection,  on  each  point  of 
the  case. 

The  rules  to  be  observed  by  the  pleader  in 
open  court,  are  also  applicable  in  this  case. 

Thus  far,  when  no  witnesses  are  to  be  ex- 
amined ;  but  if  this  is  the  case,  and  either  of  the 
parties  does  not  think  proper  to  declare  that  he 
will  consider  the  witnesses  as  examined,  they 
must  appear  before  commissaries,  for  the  purpose 
of  being  examined,  of  all  which  aroU  is  kept.  The 
first  step  is  to  request  at  the  furnishing  or  pro- 
duction roll,  term  for theproduction  of  evidence.^*^ 
Then  two  petitions  are  presented,  the  one  for 

(1)  Judic.  Pract.  ibid,  3  Hoofdst,  S.  4. 

(2)  Judic.  Pract.  ibid.  4  Hoofdst.  S.  9. 
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subpoena,  for  the  witnesses  to  appear  and  be  Causes 
heard,  and  the  other  for  commission  to  the  com-  memorial 
missaries  to  examine  them/^^  Notice  then  of  the  *"  anting, 
day  fixed  for  examining  the  witnesses^  is  served 
by  the  attorney  of  one  party,  on  the  other, 
together  with  copies  of  the  certificates  or  de- 
clarations of  the  witnesses/-^  At  the  day  ap- 
pointed, the  witnesses  are  examined  before  com- 
missaries, as  well  on  their  own  declaration,  as 
on  counter  interrogatories,  framed  by  the  oppo- 
site party,  in  case  he  thinks  fit.  This  examina- 
tion is  kept  secret  from  both  parties  till  they 
have  renounced  all  further  production,  and 
taken  out  a  rule  to  pass  publication.^^^  The 
cause  is  then,  with  the  accustomed  minutes, 
entered  at  length  on  the  furnishing  or  produc- 
tion roll  for  decision  .^*^ 

(1)  Judic.  Practibid.  S.  10. 

(2)  Judic.  Pract.  ibid.  S.  11. 

(3)  Judic.  Pract  ibid.  S.  14. 

(4)  Judic.  Pract.  ibid.  S.  15. 
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CHAPTER  IX. 
Of  Sentences  and  their  Execution. 

Sect.  I. 

The  cause  having  been  brought  by  both  sides, 
into  a  state  for  the  decision  of  the  court,  sen- 
tence must  then  be  given  thereon.  In  the 
Court  of  Holland^  the  papers  on  both  sides  are 
placed  by  the  president  in  the  hands  of  one  of 
the  members,  for  his  examination  and  report 
thereon  ;  who  is  named  the  reporter  in  the  cause. 
?^«p<»*«s       He  must  not  be  related  to  any  of  the  attor- 

judge  in 

the  cause,    nies,  or  counsel  in  the  cause.^^^ 

His  duty  is  to  observe  the  strictest  secrecy  in 
examining  the  papers,  and  to  make  short  notes 
of  the  same,  which  is  termed  a  recueiU^^ 

The  reporter  having  given  in  his  report,  the 
papers  are  then  read  in  court,  and  sentence 
given  according  to  the  plurality  of  votes,  under 
which  sentence  are  inserted  the  names  of  all 
the  members  present  who  have  voted.^^^ 

In  the  town  tribunals  the  papers  are  not  re- 
ferred for  report,  but  are  sent  round  to  each 
member,  in  order,  for  two,  three,  or  more  days, 

(1 )  Resol.  Holl.  23  Maart  1669.  G.  P.  B.  3  D.  pag.  663. 

(2)  Instr.  Hof.  Art.  1 49  et  150. 

(3)  Instr.  Hof.  Art.  34.  Decis  en  Resol.  van't  Hof.  No.  121. 
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to  be  read  by  them :  after  this  each  gives  his  Reporting 

.  ,      ,  judge  in 

vote,  and  the  majority  decides,  which  sentence  the  caude. 
must  be  signed  by  all  the  members. 

Sect.  II. 
It  happens  sometimes,  that  the  judge,  in  the  Calling  for 

n    f        .  .        .  A»     1       1     .  further 

course  of  the  investigation,  finds  that  one  or  evidence. 
more  points  which  are  under  consideration  in 
framing  the  sentence,  have  either  been  left  with- 
out proof,  or  not  sufficiently  proved.  In  this 
case  the  judge  requires  the  party  whom  it  con- 
cerns to  adduce  such  proof,  within  a  certain 
time;  this  is  termed  opening  points  ofoffice^^ 

Sect.  III. 
With  respect  to  definitive  sentences^  we  must  Requisites 

,  of  a  defini- 

observe :  tive  sen- 

1 .  That  they  must  contain  an  entire  or  par-  juS^^ent 
tial  admission  or  rejection  of  the  plaintiff's  de- 
mand, without  using  the  general  expression, 

The  demand  of  the  plaintiff  in  manner  as  filed  is 
rejectedS^^ 

2.  That  justice  must  be  administered  therein, 
in  the  name  of  the  Batavian  people  \^^^  which 
clause  is  introduced  in  place  of  the  one,*  for- 

(1)  Judic.  Pract  3  B.  5  Hoofdst.  S.  4. 

(2)  Ordonn.  op't  Proced.  in  de  Steden  en  ten  platten  Lande. 
Art.  19.  Ampl.  Instr.  van't  Hof.  Art.  26. 

(3)  Staatsreg,  van  1 805.  Art.  73. 

♦  After  the  estoblishment  of  the  Batavian  Republic. 

I   I 


482      MAKNER  OF  PROCEEDING  IM  CIVIL  CASES. 

RequintOT  Qierly  made  use  of,  in  the  tume,  and  on  the  part  off 
Svli^  tfte  sovereignty  of  Holland,  Zeeland,  and  West 
jSS^   FrieslandS^^ 

3,  That  the  sentence  also  determines  the 
question  of  costs,  either  by  condemning  one  of 
the  parties  therein,  or  by  making  each  pay  his 
own.  The  latter  is  usual  in  cases  in  which  the 
parties  are  nearly  related ;  and  in  appeal  cases 
either  because  the  respondent  has  already  had  a 
decree  in  his  &vour,  in  the  court  below,  or 
that  the  case  has  appeared  so  doubtful  to 
the  judge,  that  in  his  view  of  it,  neither  the 
plaintiff's  action,  nor  the  defendant's  resistance 
thereto,  appear  to  have  been  without  grounds : 
all  which  is  left  to  the  [^conscience  of  the 
judge/*> 

4.  That  a  sufficient  number  of  members  be 
present. 

In  the  town  tribunals,  the  sentence  is  passed 
by  all  the  members,  in  so  far  as  they  are  not 
prevented,  by  sickness  or  otherwise,  from  attend- 
ing.  In  the  court  of  Holland,  five  members  are 
necessary  to  constitute  a  court  in  civil  causes ; 
and  in  criminal  causes,  the  court  ought  to  be  as 
full  as  possible/^^ 

(1)  Judic.  Pract  3  B.  5  Hoofdst  S.  6. 

(2)  Instr.  H.  R.  Art.  49.    Voet,  ad  tit  ff.  de  re  judic.  n.  22. 
f3)  Judic.  Pract.  3  B.  5  Hoofdst.  S.  7. 
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Sect.  IV. 
To  render  a  sentence  valid  it  must  be  pro-  pronun- 

ciadonol 
•entence. 


flounced  publicly.     This  is  done  at  the  roll  by  ^**®° 


the  registrar  or  secretary.  In  the  inferior  tri- 
bunals, it  is  not  usual  to  charge  the  parties  with 
any  fees  for  the  attendance  of  the  members,  &c. ; 
but  in  the  country  tribunals,  the  fees  paid  by  the 
court  to  advocates  or  counsel  unconnected  with 
the  cause,  for  their  opinion  on  matters  of  law, 
before  the  court  decides,  are  charged  to  the 
parties. 

In  the  Court  of  Holland  the  parties  are 
charged  with  the  fees  of  the  reporting  judge, 
which  may  be  recovered  by  summary  execution, 
and  for  the  payment  of  which  no  copy  of  the 
sentence  is  given  off.^^^ 

A  judge,  when  the  sentence  is  once  pro- 
nounced, cannot  alter  it,  but  is  at  liberty  to  ex- 
plain his  meaning  by  way  of  interpretation.^^^ 

Sect.  V. 

So  soon  as  a  sentence  has  become  a  judgment,  Execution, 
either  by  its  not  being  appealable,  or  by  no  ap-  ^"^   * 
peal  being  lodged  against  it  within  the  ten 
days  limited  by  law,  or  by  the  expiration  of 
the  time  allowed  for  prosecuting  the  appeal,  it 

(1)  Rcsol.  van't  Hof.  van  11  Feb.  1772.  G.  P.  B.  9  D.  fol. 
638. 

(2)  Judic.  Pract.  3  B.  5  Hoofdst.  S.  7. 

I  I  « 
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Execution,  may  be  put  in  execution^  unless  by  the  sentence, 
having  become  superannuated,  or  by  the  death  or 
change  of  condition  of  the  party  condemned,  it 
be  necessary  to  obtain  a  decree  of  the  court  de« 
daring  it  executabie/^^ 

In  the  inferior  tribunals  nothing  further  is 
necessary  than  to  place  the  sentence  in  the 
hands  of  the  marshal ;  but  in  the  Court  of  Hol- 
land, the  Crreffier^  or  secretary,  must  first  sign 
an  order  for  execution  on  the  sentence,  which 
is  authority  to  the  marshal  to  execute  the  sen- 
tence according  to  its  tenor  and  form/'^ 

Sect.  VI. 

Service  of       The  first  Step  in  execution  is  sommation^  i.  e. 
execution    a  summons  in  writing,  served  by  the  marshal 
ma^n"      ^"  the  defendant,   calling  on  him  to  comply 
▼ation^"^   with  the    sentence   within   twenty-four   hours, 
and  pay  the  costs,  on  pain  of  further  execution. 
In  the   Court  of  Holland,  the  sofnmation  ex- 
presses literatim  with  the  sentence  what  is  re- 
quired of  the  defendant,  and  at  the  same  time 
a  copy  of  the  sentence  and  order  for  execu- 
tion^^^  is  served,  which  is  perfectly  just  and 
proper. 

This  is  the  mode  of  proceeding  in  many  of 
the  inferior  tribunals  ;   but  at  some  places,  for 

(1)  Seep.  424.  supra. 

(2)  Judic.  Pract.  3  B.  6  Hoofdst.  S.  2. 

(3)  Judic.  Praot.  ibid.  S.  G. 
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4^ 


example,  at  Amsterdam  and  in  North  Holland^  Service  of 
this    IS    not  the   practice.     The    twenty-tour  execution 
hours  being  expired,  and  the  defendant  being  matron' 
in  default  to  comply  with  the   sentence,   the  ^fjjj^^ 
sommation  is  repeated^  and  this  second  act  is 
termed  renovationS^^ 

4 

Sect.  VII. 

These  two  acts  of  execution  having  been  done  Various 
without  effect,  further  proceedings  take  place  ;  execution, 
but  in  very  different  ways,  according  as  the 
sentence  is  insL  real  action^  and  affecting  immove- 
able property,  or  in  a  personal  action,  whereby 
the  defendant  is  condemned  to  the  payment  of 
a  sum  of  money,  or  the  performance  of  some 
particular  act,  or  the  sentence  has  been  passed 
against  some  one  in  his  particular  quality  or  capo- 
city  as  guardian,  executor,  attorney,  &c.*^*^ 

Sect.  VIII. 
Rrst.  In  real  actions,  in  which  any  one  is  con-  in  real 

,  ,     ,  ..  •  /•  actions. 

demned  to  quit,  or  give  up  possession  of 
some  immoveable  property,  the  sentence  is  exe- 
cuted by  the  marshal,  properly  assisted,  ejecting 

(1)  Judic.  Pract  ibid.  S.  10. 

(2)  Judic.  Pract.  ibid.  S.  3. 

*  Such  parson,  whether  plaintiff  or  defendant,  has  the  letters 
q.  q.  (t.  6.  qiuditcUe  qud)^  a£Bxed  to  his  name,  to  signify  that  he 
acts  as  the  representative  of  another. — T. 
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Id  real       the  defendant,  aud  putting  the  plaintiff  in  pos- 
session/*' 

Sect.  IX. 

In  penon-       Secondly.  In  personal  actions  wherein  any  one  is 

condemned  to  the  payment  of  a  sum  of  money, 

the  marshal,  at  the  time  of  serving  the  renovation, 

demands  property  to  be  pointed  out  in  execution 

sufficient  to  satisfy  the  sentence  ;  at  least,  the 

defendant,  not  having  ready-money  sufficient  to 

satisfy  the  debt  and  costs,  is  at  liberty  to  assign 

Execudon  and  give  up  in  execution  such  goods  as  he 

MnaTpro-  wishcs  to  be  first  levied  on.^*^    If  he  does  not  do 

P®^*        this,  the  marshal  is  bound,  in  the  first  place,  to 

levy  upon  the  moveables,  and  take  thereof  as 

much  as  may  be  necessary  to  satisfy  the  debt 

and  costs.^^^ 

The  goods  thus  given  up  in  execution  or 
taken  by  the  marshal,  are  placed  by  him  in 
arrest,  in  the  presence  of  two  members  of  the 
court  (sckepenen). 

He  then  makes  an  inventory,  and  keeps  them 

(1)  Ordonn.  op*t  Proced.  in  de  Steden  en  ten  platten  Laade, 
Art.  29  et  30.  Reglem.  voor  de  Deurwaarders  van  den  Hove 
van  28  Maart.  1680.  Art  12.  Ordonn.  op  de  Man.  van  Proced. 
te  Haarlem,  van  11  Sept.  1751.  Cap.  14.  Art.  14-16. 

(2)  Ordonn.  op*t  Proced.  in  de  Steden  et  Art.  24. 

(3)  D.  Ordonn.  Art«  24.  Reglement  voor  de  Deurwaarders, 
van  1680.  Art  14-16. 
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in  his  custody  for  six  days/^^     In  the  mean  Ezeeution 
time  he  advertises  them  for  public  sale,  by  no-  SJliff^iw 
tice  on  the  Sunday  and  market-days  ;^*^  and  if  ^^^' 
the  defendant  has  not,  during  these  six  days, 
found  means  to  remove  the  execution,  he  pro- 
ceeds to  sell.     He  is  not  even  at  liberty  to  post- 
pone the  sale  without  a  request  or  consent,  in 
writing,  on  the  part  of  the  defendant,  which  is 
termed  an  act  of  non-interruption.^'^    The  sale 
in  towns  must  be  held  on  a  market-day,  and  in 
villages,  on  a  court  or  session-day  of  the  magis- 
trates.    The  goods  are  sold  to    the   highest 
bidder,  and  for  ready  money. 

After  the  sale  and  receipt  of  the  proceeds, 
the  marshal  deducts  from  the  amount  the  costs 
of  the  execution. 

He  next  pays  the  plaintiff  the  debt  and  costs, 
and  delivers  over  the  surplus,  if  any,  to  the 
defendant,  with  his  account.^^^ 

Sect.  X. 
If  the  defendant  or  a  third  person  conceives  Oppo«- 

,        ,      ,  ,  -  don  lo 

that  he  has  any  grounds  to  oppose  the  execu-  ezecutioii. 

(1)  Ordonn.  op't  Proced.  &c.  Art.  24.  Reglem.  voor  de 
Deurw.  Art  14-16. 

(2)  Ordonn.  op't  Proced.  &c  Art.  24.  Reglem.  voor  de 
Deurw.  Art.  16-17. 

(3)  Judic.  Pract.  3  B.  6  Hoofdst.  S.  16  et  17. 

(4)  Ordonn.  et  Reglem.  d.  d.  An. 
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inferior 

tribunals. 


Execution 
on  im- 
moveable 
property 
before  the 
Court  of 
Holland. 


sale  is  advertised  on  four  Sundajrs'  and  market- 
days'  in  the  towns,  and  by  four  Sundays' and  court 
or  session  days'  proclamations  in  the  country ; 
also  by  bills  posted  in  the  nearest  town.  After 
the  sale  and  payment  of  the  purchase-money, 
the  court  grants  to  the  purchaser  letters  of 
decree  or  an  act  of  transfer/^^  With  respect  to 
the  sale  of  claims  or  debts,  only  one  Sunday's, 
or  market  or  session-day's  proclamation  is  ne- 
cessary/'^ 

Sect.  XII. 

In  the  court  of  Holland,  executions  on  im- 
moveable property  are  accompanied  with  many 
forms  and  solemnities.  The  arrest  having  been 
made  in  the  presence  of  two  magistrates  or 
members  of  the  town  tribunals  (schepenen\  it  is 
communicated  to  the  defendant,  as  well  as  to 
the  court;  after  which,  the  marshal  issues  four 
Sundays'  and  four  market  days'  proclamations ; 
and  on  the  day  of  sale,  he  lights  a  wax  candle 
and  puts  up  the  property  for  sale,  on  certain 
conditions,  which  are  publicly  read,  and  knocks 
it  down  to  the  person  who  happens  to  be  the 
highest  bidder  as  the  candle  is  burnt  out.^*^ 

This  sale,  however,  is  merely  provisional  j  the 

(1)  Ordonn.  op*t  Proced.  &c  Art.  25. 

(2)  Ordonn.  Art  26. 

(3)  Reglem.  voor  de  Deurw.  Art.  24-33.  Judic.  Prac.  3.  B. 
6  Hoofdst.  S.  23-29. 
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final  sale  is  made  at  the  roll  of  the  court.     For  Executkm 
this  purpose,  the  marshal  cites  all  those  who  moveiibie 
conceive  they  have  any  interest  in  the  sale  to  KSonTtiie 
be  present  at  the  passing  of  the  decree  of  the  court*  ^^^ 
confirming  the  sale,   and  imposing  perpetual 
silence  on  all  those  who  should  hereafter  pre- 
tend to  oppose   the  same.^^^    Of  all  this  the 
marshal  makes  a  return  in  writing,  and  annexes 
it  to  the  sentence  and  writ  of  execution.^'^ 

On  the  day  fixed  for  the  appearance  in  court 
of  the  parties  thus  cited,  the  plaintiff*  files  his 
claim  at  the  roll  for  the  passing  of  this  decree : 
every  one  who  desires  to  oppose  this  act  must 
then  come  forward  with  his  reasons  for  oppo- 
sition to  the  aforesaid  claim,  and  join  issue 
thereon^  upon  which  the  vouchers  on  both  sides 
are  given  in  to  the  court  under  inventory. 
These  oppositions,  however,  are  rare,  the  party 
cited  generally  consenting  to  the  decree  con^ 
firming  the  sale,  without  prejudice  to  his  right 
of  preference  on  the  proceeds.^*^ 

The  decree  having  been  passed  by  the  court, 
an  act  thereof  is  made  by  the  secretary,  termed 
an  act  of  proclamation,  that  is,  an  invitation  to 
all  persons  ;who  may  be  inclined  to  make  a  higher 
offer  to  come  forward  by  a  certain  day.    This 

(1)  Judic.  Pract  ibid.  S.  30.35. 

(2)  Judic.  Pract  ibid.  S.  36. 

(3)  Judic.  Pract.  ibid.  S.  37. 
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Execution  act  is  published  by  the  marshal,  and  also  notices 
moToOiie    of  the  ensuing  final  sale  are  posted/^^ 
g^PJ^^       On  the  day  appointed,  the  property  is  again 
^uL^    put  up  for  sale  at  the  roll  of  the  court,  by  the 
secretary  who  holds  the  roll,  and  knocked  down 
to   the  highest  bidder.     This   proceeding    is 
termed  sale  by  taking  off  the  seal  from  the  letters 
of  decree,  because  the  custom  is  for  the  senior 
commissary,  during  the  biddings,  to  hold  in  his 
hand  the  letters  of  decree,  with  the  court's  seal 
Irflached  thereto;   and  when  the  last  bidding 
takes  place,  he  tears  off  the  seal,  as  a  token  of 
abjudication    of  the    properly    to    the    pur- 
chaser/'^ 

Sect.  XIII. 

Judgment       The  money  arising  from  the  sale  of  immove- 
Concur-      able  property  under  execution  must  be  depo- 
rwWng  of  ^^'^^  ^^  ^^®  oflSce  of  the  secretary  of  the  court, 
crediton.    and  afterwards,  the  creditors  are  ranked  ac- 
cording  to  their  order  of  preference  on  these 
funds ;  but  in  case  of  any  dispute  on  this  head,  a 
claim  of  preference  is  filed  by  the  party,  and  the 
court  decides  the  matter. 

The  debts  being  thus  ranked,  and  the  order  of 
preference  regulated,  each  creditor  may  take 
out  of  the  secretary's  office  the  sum  adjudged 

(1)  Judic.  Pract.  ibid.  S.  38  et  39. 

(2)  Judic.  Pract.  ibid.  S.  40. 
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to  him,  under  security  to  return  it  in  case  any  Judgment 
person  thereatter  appear  m  time  with  a  pre-  omcatr- 
ferent  claim/^)  ^^^^^ 

Sect.  XIV.  ^*«*^^ 

When  the  defendant  has  no  property  what-  Apprehen- 
ever,  or  has  not  sufficient  property  to  satisfy  th6  penon. 
sentence,  then  the  plaintiff  is  at  liberty  to  take 
his  person,  and  lodge  him  in  prison. 

In  this  case,  in  the  court  of  Holland,  the 
marshal  may  apprehend  him  by  virtue  of  the 
original  writ  of  execution,  without  any  special 
warrant  for  this  purpose.  When  he  has  taken 
him,  he  brings  him  to  the  porch,  or  fore-gate  of 
the  prison  of  the  court,  where  the  keeper  is 
bound  to  receive  him,  and  to  lodge  him  in  the 
gyzeUchamber  or  debtors'  ward.^*^ 

In  the  inferior  tribunals,  when  the  party  pos- 
sesses no  property,  he  may,  according  to  the 
common  law,^'^  be  apprehended  by  the  marshal ; 
but  yet,  in  some  of  these  tribunals,  a  judicial 
order  must  be  applied  for  and  obtained^  for  this 

« 

purpose.^*^ 

(1)  Judic.  Pract.  ibid.  S.  41  et  42. 

(2)  Judic  Pract.  ibid.  S.  43. 

(3)  Ordonn.  opH  Proced.  &c.  Art.  28. 

(4)  For  Instance,  at  Amsterdam,  where,  before  the  party's 
person  can  be  taken  in  execution,  on  failureof  property  whereon 
to  levy,  he  must  be  first  cited  or  heard.* 

♦  How  very  different  is  this  proceeding  from  the  English 
practice,  which  begins  with  execution;  and  yet  Holland  is 
equally  a  commercial  country. — T. 
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Sect.  XV. 

Thirdly.  In  causes  in  which  a  party  is  con- 
demned to  do  any  particular  act^  for  example,  to 
account  and  answer,  and  in  sentences  against  any 
public  or  corporate  bodies,  guardians,  curators, 
treasurers,  attomies,  or  others,  in  their  respective 
qualities,^^^  the  mode  of  proceeding  in  execution 
is  by  gyzeUngj  or  civil  confinement. 

In  the  town  tribunals,  and  in  the  country, 
the  party,  after  sommation  and  renovation,  is 
served  with  a  notice  to  appear  in  gyzeling  or  civil 
confinement^  either  in  the  gyzel  chamber,  or 
apartment  appropriated  for  that  purpose,  or  ia 
some  tavern.  If  he  does  not  present  himself 
or  appear  there,  he  is  apprehended  and  lodged 
in  gaol,  until  he  complies  with  the  decree ;  but 
if  he  does  appear  daily  in  gyzeling,  and  yet  per- 
sists for  fourteen  days  in  his  contempt,  by  not 
obeying  the  decree,  he  is  kept  in  gyzeUng,  to  re- 
main there  in  manner  aforesaid.^*^  If  he  remain 
a  month  in  civil  confinement,  and  still  persists 
in  his  contempt,  the  plaintiff  may  apply  to  the 
court  to  have  the  value  of  the  act  decreed  to  be 
done  ascertained,  or  the  damages  assessed  in 
money,  until  payment  of  which  the  party  must 
remain  in  gyzelingS^^ 

(1)  Van  Alphen,  papeg.  1  D.  31  HoofdsL  pag.  487.  Reglem. 
voor  de  Deurw.  Art  36. 

(2)  Qrdonn.  op't  Proced.  &c.  Art.  31. 

(3)  Ordonn.  op't  Proced.  et  Art  32. 
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The  party  gyzeled  is  also  bound  to  make  such 
offer  on  his  part  as  he  may  think  reasonable  to  inferior^ 
satisfy  the  sentence ;  with  which,  if  the  other  ^'^^^"^ 
party  be  not  satisfied,  then  the  defendant  may 
apply  to  the  court  by  motion  on  petition  of  op^ 
position  of  execution,  and  bring  the  question  of 
the  sufficiency  or  insufficiency  of  his  offer  before 
the  court/^^ 

Sect.  XVL 
In  the  Court  of  Holland,  the  mode  of  proceed-  Mode  of 

,  I-       •  1  J  .      P«t>coeding 

ing  by  gyzebng  is  a  very  regular  process,  and  is  by  g^- 
shortly  as  follows : — The  order  for  gyzeling^  or  cmirt  of* 
civil  cof^nementf  is  an   order  served  upon  the  ^^^^ 
party  by  the  marshal,  fourteen  days  after  the  re- 
novation, to  appear  in  gyzeling^  or  civil  confine^ 
mentf  on  Sunday,  in  the  evening  before  sunset 
in  the  prison  at  the  Hague,  and  there  to  remain 
in  gyzeling  until  he  shall  have  done  the  act,  for 
the  non-performance  of  which  he  is  gyzeledS^^ 
Previous  to  the  day  fixed  for  the  party  appear- 
ing in  gyzeling^  the  other  party  who  obtains  the 
order  must  settle  or  ascertain  the  amount,  and 
give  security  for  the  costs. 

(1 )  By  the  Ordonn.  op  de  Man.  van  Proced.  te  Haarlem  1751, 
Cap.  14.  Art.  17-31,  a  regular  form  of  proceeding,  more  or 
less  in  imitation  of  the  practice  of  the  court,  has  been  introduced 
with  respect  to  civil  confinement,  which  form  we  could  wish  to 
be  more  universally  adopted ;  since  the  remedy  of  opposition  is, 
for  more  than  one  reason,  improper  in  this  instance. 

(2)  Judic.  Tract.  3  B.  7  Hoofdst  S.  2. 
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Mode  of         On  the  day  appointed  for  appearing  in  dvil 
\^y^^^^  confinement,  a  visit  is  made  to  the  gaol,  or  place 
^rt  of  *  appointed  for  gyzelingj  in  the  evening  at  smi- 
Hoiiand.     get,  and  on  the  following  day  in  the  morning, 
before  the  roll  court  opens,  to  see  if  the  party 
is  there,^^^  and  on  his  non-appearance,  default  is 
granted  against  him  by  the  court,  the  conse- 
quence of  which  is  personal  apprehension/*^ 

In  case  the  party  appears,  but  continues  in 
contempt  for  fourteen  days,  personal  apprehen- 
sion is  granted  against  him,  and  after  the  ex- 
piration of  a  month,  the  damages  occasioned  by 
his  non-performance  are  assessed.^'^ 

In  case  any  question  arises  as  to  how  far  the 
defendant  has  or  has  not  obeyed  the  sentence, 
the  party  gyzeled  may  obtain  an  order  to  appear 
before  commissaries,  to  be  heard  upon  the 
justice  or  injustice  of  the  order  for  gyzeling. 
On  this  order  for  hearing  the  plaintiff  makes  his 
demand  in  gyzeling  before  the  commissaries^ 
and  the  other  party  gives  in,  in  writing,  his 
presentation  or  offer,  containing  a  declaration  in 
what  manner  he  conceives  the  sentence  may  be 
satisfied  ;  after  filing  which  he  is  provisionally 
released.  The  question  is  then  brought  to 
issue ;  an  exchange  of  inventory  and  vouchers 
is  made,  and  on  e^ch  side  a  memorial  or  deduc- 

(1)  Judic.  Pract.  ibid.  S.  3. 

(2)  Ampl.  Instr.  van  1579.  Art.  44. 

(3)  Ampl.  Instr.  Art.  15et  16. 
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tion  is  given  in  for  the  question  in  gyzeling  to  be  Mode  of 
decided  by  the  court,  on  the  report  of  the  com-  by  Cyse^  ^ 

,^:„_   -^^  (I)  ling  m  the 

This  sentence,  in  case  the  defendant's  presen-  ^^^^a^d- 
tation  or  offer  is  held  sufficient,  contains  a  de« 
claration  to  that  effect,  and  an  order  for  re- 
moval of  gyzeling.  But  if  the  presentation 
is  not  deemed  sufficient,  then  the  o£fer  of 
the  party  is  declared  by  the  court  to  be  insuffi- 
cient, and  he  is  condemned  to  remain  in  gyzeling^ 
till  he  shall  have  complied  with  the  sentence. 

This  is  termed  a  decreed  gyzeUng.  As  regards 
this  kind  of  gyzeling^  there  is  no  provisional  re- 
lease, but  the  defendant  must  remain  therein, 
till  he  has  obeyed  the  sentence ;  but  if  a  ques- 
tion arise  on  this  point,  he  may  give  in  an  act  of 
compliance,  with  which,  if  the  plaintiff  is  not 
satisfied,  he  must  state  his  reasons  in  writing. 

In  general  the  defendant  then  files  a  further 
act  of  compliance,  with  which,  if  the  opposite 
party  still  remains  dissatisfied,  the  court  by  a 
sentence  in  decreed  gyzeling^  determines  pre- 
cisely what  shall  be  held  as  a  compliance  with 
the  sentence,  without  further  hearing  of  the 
parties.^*^ 

Sect.  XVIL 

In  order  to  proceed  after  pronunciation  of  Liquida- 
tion of  the 

(1)  Judic.  Pract.  3  B.  7  Hoofdst.  S.  5.  ienteiicc. 

2)  Judic.  Pract.  ibid.  S.  6. 

K   K 
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the  sentence  to  actual  execution,  it  is  necessary 
that  it  be  for  a  sum  certain ;  if  otherwise,  it 
must  be  clearly  ascertained  by  an  assessment  of 
damages,  &c. ;  that  is,  the  precise  amount  for 
which  execution  is  to  issue,  must  be  previously 
determined.^^^  The  cases  in  which  this  proceed- 
ing occurs,  are  generally  the  three  foUowing : 

L  Condemnation  of  costs;  these  are  not  to  be 
determined  according  to  our  own  judgment/'^ 
and  then  levied  for,  but  they  must  first  be  deter- 
mined by  a  judicial  taxation.  For  this  purpose 
we  file  a  declaration  of  costs.  The  defendant  then 
files  his  exceptions  in  diminution;  the  court 
grants  an  act  of  taxation  by  which  the  costs  are 
fixed  at  a  particular  sum,  and  by  virtue  of  which, 
in  default  of  payment,  execution  is  taken  out.^'^ 

2.  Condemnation  for  compensation  of  costs^ 
damages  and  interest.  When  a  statement  of  the 
amount  of  these  is  given  to  the  party,  and  he  is 
in  default,  then  the  plaintiff  files  what  is  termed 
a  declaration  of  costs,  damages  and  interest^  wherein 
every  item  is  stated,  and  he  concludes : — **  That 

(1)  Instr.  H.  R.  Art.  260.  Seqq. 

(2)  Concerning  the  principles  on  which  respectable  prac- 
titioners ought  to  proceed  in  making  out  bills  of  costs,  the 
memorials  framed  and  delivered  to  the  court  by  the  counsellors 
and  attomies  at  law  at  the  Hague,  in  the  year  1770,  deserve  to 
be  consulted.  They  are  to  be  found  in  my  Aant.  op  Menila*f 
Man.  van  Proced.  2  D.  p.  437-454,  and  by  way  of  extract,  in 
my  Jud.  Pract.  4  B.  Hoofdst.  S.  3-5. 

(3)  See  above  pag.  422. 
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by  decree  of  the  courts  the  costs,  damages,  and  Cotu,  da- 
interest,  may  be  taxed  at  the  amount  therein  [^[ISI^l^ 
expressed  with  the  costs/* 

The  defendant  thereon  files  his  objections 
(deb(U)f  and  the  proceedings  are  then  con- 
cluded, as  in  matters  of  account.^^^ 

3.  Condemnation  to  take  up  debaty  and  Uqmdatc  Taking  of 

.  accounts 

an  account.  before  the 

The  account  having  been  made  up,  and  with  ^"^ 
the  vouchers  submitted,   during  a  reasonable 
time  to  the  party  entitled  to  the  account,  the 
latter  if  he  objects  to  any  of  the  items,  files  his 
debate  and  the  opposite  party  his  contra  debat. 

The  matter  then  proceeds  to  issue  by  what 
is  termed  solution  and  supersolution^  which  are 
equivalent  to  replique  and  duplique,  or  replication 
and  rgoinder.  An  exchange  of  inventory  and 
vouchers  is  then  made  ;  and  lastly,  each  party 
gives  in  his  deductie  or  written  argument,^*^  when 
the  costs,  damages,  and  interest,  or  amount  of 
the  account  is  finally  determined  by  decree  of 
the  court,  and  execution  is  taken  out  thereon, 
as  in  civil  actions/^^ 

(1)  Van  Alphen,  papeg.  1  D.  pag.  781.  seqq.  Jud.  Pract. 
4  B.  3  Hoofdst  S.  6. 

(2)  Van  Alphen,  papeg.  1  D.  pag.  793.  seqq.  Jud.  Pract 
4  B.  3  Hoofdst  S.  7. 

(3)  See  S.  9-1 4.  of  this  chapter. 
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CHAPTER  X. 

Of  Matters  relating  to  Estates^  which  are  taken 
under  the  Cantraul  and  Protection  of  the  Court. 

Sect.  I. 

The  estates  of  those  who  become  insolvent, 
or  obliged  to  stop  pa3nnent,  also  abandoned 
estates,  and  those  to  which  no  heir  is  found, 
require  an  especial  provision  on  the  part  of  the 
court,  within  whose  jurisdiction  they  are.  In 
many  places  there  are  special  ordinances  on  the 
subject/^^  and  in  the  great  cities  there  are  parti- 
cular chambers  for  this  purpose.  It  is  clear 
where  such  ordinances  exist,  they  must  govern 
in  the  first  place ;  but  where  there  are  no  local 
ordinances,  the  following  rules  may  serve  as  a 
guide. 

Sect.  II. 

Appoint.  The  judicial  provision  in  the  case  of  insolvent 
sequlJtra-  Gstatcs  takcs  place,  either  on  the  application  of 
tors,  or       ^j^g  debtor  himself,  or  of  one  or  more  of  his 

curulors. 

creditors,  on  sufficient  proof  of  their  having  a 
lawful  and  just  claim,  and  of  his  undoubted 

(1)  These  are  to  be  found  in  the  several  publications  of  the 
local  ordinances : — there  are  also  several  to  be  met  with  in  the 
Gr.  PL  Boek ;  particularly  the  IVth.  vol. 
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inability  to  pay,  or  if  the  writ  of  Cessio  Bonorum  Appoint* 
has  been  applied  for,  by  the    debtor  himself,  sequestra- 
who  has  thus  declared  his  own  insolvency ;  or  it  J^Stors. 
is  granted  because  the  estate  has  been  abandon- 
ed, or  is  unadministered. 

This  judicial  provision  consists  in  the  appoint- 
ment by  the  court  of  one  or  more  fit  persons  to 
take  charge  of  and  administer  the  estate,^*^  who 
are  named  Sequestrators  or  Curators. 

Sect.  III. 

Their  duty  is  directly  on  their  appointment,  Their  duty. 
and  if  need  be,  with  commissaries  of  the  court  to 
repair  to  the  house  of  the  debtor,  and  there  imme- 
diately to  place  under  seal  all  the  coffers,  chests, 
and  writing-desks,  with  the  counting-house  and 
what  further  may  be  deemed  necessary ;  to  sea^ 
up  also  all  books  and  papers,  and  to  place  them 
in  security ;  and  further,  to  place  a  proper  per- 
son  in  possession  to  take  care  of  the  property. 

When,  however,  the  debtor,  with  his  whole 
family,  has  quitted  the  house,  it  is  shut  up  by 
order  of  the  judge. 

Their  duty  besides,  is  to  take  immediately  an 
inventoiy  of  the  property,  to  sell  that  which  is 
of  a  perishable  nature,  to  collect  and  get  in  the 
outstanding  debts  with  all  diligence,  without 
however  commencing  any  suit,  except  under 

(1)  T.  t  ff.  de  curat,  bon.  dando.  ibique.  D.  D. 


creditor!* 
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Theirdutj.  the  Sanction  of  the  court  on  application,  and  to 
bring  in  and  deposit  the  monies  thus  collected 
at  the  secretary's  office  for  greater  security/*^ 

Sect.  IV. 

Accord,  or  In  this  case  it  frequently  happens  that  the 
tion  with  debtor,  whose  property  is  thus  placed  under  the 
administration  and  authority  of  the  court,  makes 
some  kind  of  composition  with  his  creditors  in 
order  to  extricate  himself  from  his  difficulties, 
and  again  recover  possession  of  his  property- 
He  may  also  effect  this  when  by  any  local  law 
or  regulation  the  lesser  number  of  creditors  are 
bound  to  follow  the  greater,  in  case  all  are  not 
of  one  mind  ;^'^  but  where  there  is  no  such  law, 
and  consequently  the  common  law  prevails,  ac* 
cording  to  which  no  creditor  is  bound  to  submit 
to  any  agreement  or  composition  whereby  an 
abatement  is  made  of  his  just  claim/^^  the  autho- 
rity of  the  judge  can  effect  but  little,  therefore 
the  authority  of  the  sovereign  to  confirm  the 
accord  in  such  case  is  absolutely  necessary,  and 
it  has  of  late  years  been  applied  in  several  in- 
stances/*^ 

(1)  Matthseus,  de  Auction.  Lib.  1.  Cap.  7. 

(2)  Such  laws  we  have  at  Leyden,  Haarlem,  Amsterdam,  and 
elsewhere,  V.  D.  Keessel,  Thes.  Jar.  Holl.  ct  Zeel.  Thes.  829. 

(3)  Ordonn.  van  Keizer  Karel  van  19  Meij  1544.  Art.  35. 

(4)  Resol.  Holl.  22  JuUi  1779.  G.  P,  B.  9  D.  pag.  551. 
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Sect.  V. 


For  further  liquidation  of  the  estate  it  is  ne-  Further 
cessary  to  summon  the  creditors  by  public  ad-  o?th« 
vertisement  in  the  Gazette,  to  bring  in   their  ••'■*•• 
claims  to  the  secretary's  office ; — 

That  all  the  property,  of  whatever  descrip- 
tion, be  sold  and  converted  into  ready  money, 
i.  e.  the  immoveable  property  at  the  usual  time 
of  the  year  for  such  sales^  and  the  moveable 
property  at  such  time,  as  according  to  the 
special  custom  of  each  place,  is  considered  the 
most  advantageous ; — and  that  in  general  the 
estate  be  brought  to  liquidation  as  soon  as 
possible. 

Sect.  VI. 

After  this  liquidation  is  effected,  the  seques-  Account 
trator  or  curator   must  render  his  accounts,  S-cneir 
which  after  the  creditors  have  been  cited  for 
this  purpose  are  passed  in  court.^^^ 

The  creditors  then  who  have  made  any  claim 
must  prove  their  debts  before  the  judge ;  after 
which  the  whole  amount  of  the  estate  is  divided 
between  such  creditors  as  have  proved,  which  is 
termed  holding  a  judgment  of  Pra  and  concur- 
rence,^^^  and  in  pursuance  of  this  decree,  each 

(1)  Voety  ad  tit  ff.  de  curat,  bon.  dand.  n.  10. 

(2)  Matthaeus^  de  Auction.  Lib.  1.  Cap,  17. 
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Account     of  the  creditors  is  at  liberty  to  take  out  of 
fertmreT     court  the  sum  adjudged  to  him  under  security 

to  refund  whenever  a  person  with  a  preferent 

claim  shall  appear. 
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PART  11. 


MANNER  OF  PROCEEDING  IN  CRIMINAL  CASE& 


CHAPTER  I. 

Of  the  Commencement  of  Proceedings  in  Criminal 

Prosecutions  in  general. 

Sect.  I. 

As  in  all  civil  cases,  three  persons  are  re-  what  par- 
quisite  as  parties,  a  plaintiffs  a  defendant^  and  a  nw«^iy. 
jtulge ;  so,  also,  three  are  necessary  in  a  regular 
criminal  process ;  an  accuser^  a  party  accused^ 
and  SL  judge  ;  each  of  these  has  his  special  obli- 
gations and  duties,  which  we  shall  shortly  un- 
fold. 

Sect.  II. 

Although,  according  to  the  Roman  law,  the  The  ac- 
power  of  becoming  an  accuser  was  free  to  every 
one^^^  on  his  submitting  himself  to  the  sam« 
punishment  in  case  he  should  be  found  to  have 
brought  a  false  accilsatiort,^*^  yet  this  principle 

(1)  S.  1.  Instr.  de  pubL  jud. 

(2)  L.  3.  L.  7.  ff.  L.  ult.  C.  de  accus.  et  inscr. 


cuser. 


*  The  mode  of  proceeding  in  the  Roman  law .  in  these 


cuser. 
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The  «>  1j33  ijQt  ijggu  adopted  in  our  country,  where  the 
prosecution  of  crimes  belongs  to  the  sovereign/^^ 
who,  for  the  purpose  of  instituting  the  necessary 
proceedings,  has  appointed  for  each  court  of  cri- 
minal jurisdiction  a  public  accuser  under  the 
title  of  head  officer^  high  sheriffs  bailiff,  or  the 
UkeW 

(1)  De  Groot,  Inleid.  3B.  4  D.  S.  5.  32  D.  n.  16  et  33  D. 
&  3.  n.  7. 

(2)  P.  Van  Spaaoy  Verhandeling  over  hec  hooge  Regt^bied 
in  Holland  en  Westvriest  (^Hage  1780.) 


was  as  follows.  The  accuser  first  gave  in  to  the  jndge^ 
or  inscribed  on  the  public  tables  his  charge  against  the  party, 
with  a  pledge  or  security  to  prosecute  to  conviction.  This  was 
termed  the  dmundatio  or  inicriptio^  and  was  nearly  similar  in 
form  to  our  indictment. 

The  next  step  was  the  undertaking  of  the  accuser  to  submit  to 
the  same  punishment  incase  he  should  be  found  to  have  broi^ht 
a  false  accusation.  For  the  benefit  of  the  curious  reader,  the 
following  forms  are  given  from  Brissonius. 

"  DENUNCIATIO. 

**  Cos  xUis  die  illo  apud  ilium  prmtorem  vel  procontuUm  JL 
Titius  professus  est  se  M<ev%am  lege  Julia  da  aduUeriis  ream 
deferre^quod  dicat  earn  cum  G.  Sejo  in  civitate  illa^  domo  ittiusy 
mense  illOf  consulibus  illis  adulterium  commifmie." 

See  ff.  L.  48.  tit.  2.  lex.  3.  de  accus.  et  inser. 

**  8UBSCRIPTIO. 

**  Ego  ilk  adversum  te  in  rationibus  publicis  adsisto.  Si  U 
injuste  interpellavero  et  victus  exinde  apparuerOj  eadem  paena^ 
quam  iu  te  vindioare  pulsavi^  me  constringOf  atque  conteribot 
partibus  tuis  esse  damnandum  et  pro  rei  totius  firmitaU  moan 
propria  firmo^  et  honorum  virorum  judicio  roborandum  d!ak.'* 
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Sect.  III. 

With  respect  to  the  party  accusedy  there  is  The  party 
little  to  observe,  except  that  he  must  be  a  per- 
son capable  in  law  to  commit  a  crime.  No 
criminal  proceedings  can  be  instituted  against 
persons  who  have  not  will  or  understanding; 
for  instance,  insane  persons,  infants,  &c.,  who 
are  incapable  of  committing  crimes.^^^  But  the 
law  makes  no  distinction  in  the  case  of  minors 
or  married  women,  since  the  assistance  of  father, 
guardian,  or  husband,  is  not  allowed  in  criminal 
cases  in  extraordinary  process  S*^ 

Sect.  IV. 

To  sit  as  judge  in  criminal  cases,  it  is  neces-  The  judge, 
sary, 

1.  That  the  judge  be  vested  with  high  juris'^ 
diction.  In  the  towns  this  belongs  to  the  bench 
of  magistrates  {schepenen)y  who  have  of  old  had 
jurisdiction  to  try  offences  committed  by  the  citi- 
zens or  inhabitants  of  their  respective  towns.^*^ 

(1)  See  p.  280  et  seqq.  supra. 

(2)  See  p.  105,  supra. — ^With  respect  to  this  point,  as  in 
many  others,  we  cannot  agree  in  opinion  with  Prof.  Voorde, 
Aant.  op.  den.  Crim.  Styl.  Art  6.  (pag.  427).  The  practice 
universally  adopted  in  this  country,  and  founded  on  a  just  ana- 
logy of  the  law,  rejects  the  husband,  of  course. 

(3)  A  number  of  town  charters  on  this  subject  are  to  be  found 
collected  in  Miens  Chart.  Boek.  2  D.  p.  808.  3  D.  p^.  87  et 
125,  and  in  many  other  places. 


SOS     MANNER  OF  PROCBBDINO  IN  CIVIL  CASES. 

The  judge.  In  different  districts  of  Holland,  the  high 
jurisdiction  is  exercised  by  bailiffi  and  the  good 
men  of  the  district  (  Welgeboren  Mamntn)  ;  as  for 
instance^  the  high  tribunals  of  South  HMandt 
Kemiemerlandf  Rhynland^  Schieland,  S^cS^^ 

In  several  large  villages,  also,  the  bench  of 
magistrates  (schepenen),  has  high  jurisdictioii, 
and  is  competent  to  take  cognizance  of  criminal 
offences/'^ 

2.  It  ia  necessary  that  he  be  the  competent, 
t.  e.  the  ordinary  or  natural  judge  of  the  party 
accused. 

It  is,  in  this  respect,  an  indisputable  right, 
that  no  inhabitant  of  the  lands  of  Holland  and 
West  Friesland  be  imprisoned  or  tried  by  any 
other  than  the  officers,  or  before  the  judge,  who 
are  both  with  respect  to  him  thus  qualified,^^^ 
except  in  the  case  when  the  party  has  fled  from 
justice,  or  is  caught  in  flagranti  delicto :  the 
meaning  of  which  law  is,  that,  in  the  first  place, 
the  judge,  whose  jurisdiction  extends  over  the 
territory  within  which  the  party  is  domiciled,  is 
competent  to  try  him,  and  that  the  judge  of  the 
place  where  the  crime  is  committed  is  not  other- 
wise competent  than  when  he  has  taken  the 

(1)  Seep.  389,  supra. 

(2)  Iq  Rhynland,  for  instance,  there  are  many  which  are 
independent  of  the  bailiwick. — S.  Van  Leeuwen.  Cost  ▼. 
Rhynland,  Inl.  pag.  1 9. 

Plac.  Holl.  15  Septemb.  1677.  G.P.B.  3  D.  fd.  1385. 
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party  in  flagranti  delicto^  or  when  the  party,  The  judge. 
having  fled  from  justice,  he  has  cited  him  to 
appear/*^  Vagabonds,  or  persons  of  that  de- 
scription, who  have  no  fixed  domicile,  are  sub* 
ject  to  the  jurisdiction  of  the  place  where  they 
are  apprehended/*^ 

Sect.  V. 

In  some  cases  the  court  of  Holland  is  also  The  court 
competent  in  the  first  instance : —  wheiTcom- 

1.  When  members   or  officers  of  the  court  P«^«"'- 
have  committed  any  crime /*^ 

2.  When  the  jurisdiction  of  an  inferior  tri- 
bunal is  barred  by  non-prosecution  within  the 
limited  time,^*^  in  which  case  the  court  is  en- 
titled to  take  cognizance  by  praventionS^^ 

In  all  these  cases  the  right  of  the  sovereign 


(1)  VerU.  HoU.  16  Dec.  1678.— G.  P.  B.  4.  D.  fol.  499, 
where  a  typographical  error,  very  contrary  to  the  meaning  of  the 
law,  has  crept  in.— ^ee  folio  500.  Col.  2.  in  init  where  we 
read,  **  The  officers  and  judges  of  the  placeSy^*  &c.,  instead  of 
"  7%e  officers  and  judges  having  jurisdiction  over  the  territory  in 
which  the  delinquents  reside,  with  exclusion  of  the  officers  and 
judges  of  the  places,'**  &c. 

(2)  Crimin.  Ordonn.  Art.  50. 

(3)  Provis.  Ordre  van  27  September  1614.  Art.  9.  Resol. 
Holl.  14  Maart  1765.  Art  3. 

(4)  Instr.  Hof.  Art.  8. 

(5)  Bort,  Tract,  van  Crimin.  Zaak.  Tit.  1.  n.  51.  Zurck^ 
Cod.  Bat.  voc.  delicten.  S.  7.  et  ibi  not. 
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The  court   is  Sustained  before  the  court  by  the  Advocate 
wh?n  SS  J^^«'»  ^  Attorney-General  of  HoHand^^> 

petent. 

Sect.  VI. 

By  what  Both  public  accusers  and  judges  are  bound 
proceed.  ^^  criminal  cases  to  proceed  conformably  to  the 
law;  by  which  we  understand  the  ordinance 
relating  to  criminaljusticCf  and  the  style  or  manner 
of  proceeding  therein,*  both  published  by  authority 
in  the  year  1670.<*> 

These,  however,  should  be  tempered  and 
qualified  by  a  just  and  regular  practice,  as  we 
see  done  by  the  most  eminent  criminal  courts. 
This  qualification,  we  conceive,  to  be  absolutely 
necessary;  since,  although  no  one  can  with 
reason  deny  that  these  ordinances  have  still  the 
force  of  law  in  this  country /^^  yet  they  exhibit 
in  so  many  respects  the  marks  of  the  uncivilized 
state  of  the  age  in  which  they  were  framed,  that 
it  is  to  be  lamented,  that  notwithstanding  the 

(1)  Judic.  Pract.  1  B.  3  Hoofdst.  S.  19. 

(2)  Professor  Voorda  has  given  us  both  these  ordinances  very 
accurately  in  his  Verh.  over  de  Crimin.  (Leyden  1792,  in  4to.) 

(3)  Voorda,  d.  1.  Inleid.  S.  5.  pag.  8. 

*  A  translation  of  the  latter  from  the  original  Dutch,  is  to  be 
found  in  the  report  on  the  criminal  law  in  force  at  Demeran, 
presented  to  Earl  Bathurst  by  the  Translator. — See  p.  105,  note, 
supra. 
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repeated  commissions^^^  issued  for  this  purpose,  By  what 
no  better  ordinance  to  regulate  the  manner  of  pro-  ^^^j. 
ceeding  in  criminal  cases  has  hitherto  been  framed, 
nor  the  uncertainty  which  prevails  in  the  present 
mode  of  proceeding  removed. 

Sect.  VII. 


When  any  offender  is  found  in  the  mainour^  Apprehen. 
or  in  flagranti,  committing  an  offence  subjecting  ^,^i 
him  to  corporal  punishment,  the  public  accuser  ^'^*'' 
is  empowered,  nay  even  bound,  without  pre- 
vious notice  to  the  judge  to  secure  him.     This 
is  termed  apprehension  in  flagranti  or  op  heeter 
daad.    To  constitute  an  apprehension  in  fla^ 
granti,  it  is  not  absolutely  necessary  that  the 
party  be  seized  at  the  very  moment  of  commit- 
ting the  offence,  provided  he  be  taken  on  fresh 
suit  shortly  after  when  fleeing  or  concealing  him^ 
selfJ^^    All  which  must  be  left  to  the  discretion 
of  the  judge.     So  soon,  however,  as  the  appre- 
hension in  flagranti  has  taken  place,  the  public 
accuser  is   bound  to  give  information  to  the 

(1)  A  fine  historical  account  relating  to  this  subject  may  be 
found  in  the  introduction  to  the  works  of  P.  Voorda. — ^The 
wuinner  of  proceeding  framed  by  a  commission  nominated  for 
that  purpose  in  1799,  certainly  contains  a  great  deal  of  what  is 
good;  but  the  time  was  too  unfavourable,  and  it  would  be 
necessary  to  revise  it 

(2)  Matthseus,  de  jure  gladii.  cap.  38.  n.  9. 
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Apprehen.  judge  uid  requcst  thereon  his  approbation  or 

tion  in  .•        /,v 

jiagranti        SanCtlOn.^" 

deitcto. 

Sect.  VIII. 

Original  According  to  the  general  rule,  all  criminal 
t^ttLod  prosecutions  must  be  commenced  by  instituting 
Soni!°*      *"*  investigation  and  collecting  evidence, 

1.  That  a  crime  has  actually  been  committed, 
or  as  it  is  technically  termed,  proof  of  the  corpus 
delicti.  To  this  pertains  the  inquest  on  the  dead 
body}  the  examination  of  places  in  which  a 
breaking  has  been  effected,  as  in  cases  of  house- 
breaking, burglary,  and  the  like.^'^ 

2.  To  ascertain  who  is  the  person  that  has 
committed  the  crime.  For  this  purpose  the 
public  accuser  collects  his  previous  informations. 
As  far  as  these  consist  of  the  declarations  of 
witnesses,  which  is  generally  the  case,  he  must 
bring  the  parties  themselves  before  the  judge, 
who  after  hearing  them,  is  to  determine  whether 
he  will  or  not  grant  a  warrant  of  apprehen- 
sion,^^^  and  it  is  an  abuse  in  practice  to  put  into 
the  hands  of  the  judge,  ^s  previous  informations^ 
private  or  notarial  declarations,  which  the 
officer  himself  has  caused  to  be  drawn  up  ;  since 
the  judge  ought  always  to  hear  the  witnesses 

(1)  Crimin.  Ordonn.  Art.  50. 

(2)  See  p.  360,  supra. 

(3)  Crimin.  Ordonn.  Art.  51. 
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themselves,  as  the  taking  of  informations  per-  origins! 
tains  directly  to  his  office/^^  ticSniid 

infonna- 

Sect.  IX.  '^^°*' 

All  criminal  proceedings,  after  duly  collect-  Appreh 
ing  and  obtaining  the  necessary  previous  inform  "^°* 
mationSj  are  instituted  in  one  of  the  two  follow- 
ing ways ;  either  hy  personal  apprehension^  or  by 
citation  to  appear  in  person. 

The  circumstances  necessary  to  justify  a 
warrant  of  apprehension,  besides  the  general 
requisites  of  proof  of  the  corpus  delicti  and  the 
proper  previous  informations^  consist  in  this,  that 
the  offence,  of  which  the  party  is  accused,  in- 
volves corporal  punishment  by  law,  to  inflict 
which  the  person  of  the  party  is  necessary  j^*^ 
but  if  no  such  law  appears,  or  it  is  very  doubtful 
whether  the  offetice  can  be  proved  to  be  of  such 
a  nature,  then  no  warrant  of  apprehension  can 
be  granted,  and  the  proceedings  must  be  by 
personal  citation/*^ 

(1)  Crim  StijL  Art.  4.  and  there  the  Aant.  v.  Prof.  Voorda, 
pag.  280. 

(2)  P.  Bort,  Tract,  van  Crim.  Zaken.  Tit.  5.  n.  8. 

(3)  How  necessary  it  is  to  recommend  circumspection  to  a 
criminal  judge  in  this  case!  Indeed,  the  imprisonment  of  an 
inhabitant  is  not  to  be  trifled  with ;  an  imprisonment  which 
casts  a  reproach  on  his  honour,  and  occasions  a  pecuniary  loss 
to  him,  which  a  subsequent  release  cannot  completely  obliterate. 
And,  above  all  things,  the  most  conscientious  care  should  be 
taken  by  the  sheriffs  and  bailiffs  ihat  their  officers,  who  are 

L   L 


tiov 
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Apprehen-  As  it  very  frequently  happens  that  those  who 
have  committed  some  crime  involving  corporal 
punishment,  through  fear  of  prosecution  betake 
themselves  to  flight,  and  thereby  prevent  the 
public  accuser  from  apprehending  them  ;  there- 
fore»  all  criminal  writs  by  the  court,  and  decrees  of 
.apprehension  by  the  town  tribunals^  contain  in 
them  a  further  clause  empowering  the  fiscal  or 
sherifi^  in  case  the  party  has  fled,  and  so  cannot 
be  apprehended,  to  cite  him,  by  public  edict  and 
notice  at  his  last  place  of  abode,  to  appear  in 
person,  on  pain  of  banishment.^^^ 

According  to  law,  the  term  of  fourteen  days 
between  each  edictal  citation  is  suflBcient,  which 
citation,  if  the  accused  does  not  appear,  is  to  be 
repeated  three  or  four  times/*^  However,  in 
many  places  the  practice  is  for  the  terms  to  be 
frofu  sij:  weeks  to  six  weeks^  and  this  I  must  con- 
fess seems  not  to  be  without  reason  ;  but  to 
publish  these  edictal  citations  in  the  newspapers, 
as  is  the  custom  in  some  places,  seems  unneces- 
sary and  superfluous. 

oftentimes  men  too  presumptuous  and  overbearing  in  the  exer- 
cise of  their  duty,  and  deficient  in  education  and  honesty,  act 
with  more  regularity  in  this  respect  than,  alas !  we  ofVen  wit- 
ness. 

(1)  Van  Alphen,  papeg.  1  D.  pag.  581.  S.  Van  Leeuweo, 
Ceus.  For.  Part.  2.  Lib.  2.  Cap.  6.  n.  9. 

(5)  Crim.  Stijl.  Art.  53. 
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Sect.  X. 


When  the  question  \vhether  the  ofifence  in-  SumiDOfw 
volve  corporal  punishment  does  not  seem  suffi-  to  appear 
ciently  clear  to  the  judge,  and  he  thus  finds  no  '"P®**®"* 
grounds  for  a  warrant  of  apprehension,  the  next 
thing  to  be  considered  is  the  citation  to  appear  in 
person.    Although  this  mode  of  proceeding  is 
far  from  being  of  so  severe  and  prejudicial  a 
nature  as  that  oi  apprehension^  yet  it  is  so  in- 
jurious to  the  character  of  the  party,  that  a 
citizen  should  not  be  exposed  to  it  but  in  a  case 
of  urgent  necessity,  and  therefore  the  act  for 
which  any  one  is  cited  to  appear  in  person 
should  always  be  of  that  serious  nature  that  the 
law  considers  it  as  an  offence  involving  a  crimi- 
nal punishment/^^ 

In  trifling  cases,  in  which  a  slight  correction 
or  reprimand  is  held  sufficient,  no  citation  in 
person  should  be  granted,  and  this  is  particu- 
larly  to  be  observed  in  cases  which  are  only 
punished  by  tine,  since  in  these  the  public 
oflicer  may  proceed  ordinario  modo^  as  in  a  civil 
action,  without  any  warrant. 

The  decrees  and  orders  of  citation  in  person 
are  not  communicated  to  the  party,  nor  any 
copy  thereof;  but  a  warrant  is  merely  served 
upon  him  by  which  he  is  summoned  to  appear 
personally  in  court  on  a  certain  day. 

(1)  Bort,  Tract,  van  Crimin.  Zaken.  tit.  5.  n.  43.  en  Volgg.   • 

L  L  2 
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Summopt        In  the  lower  courts,  in  this  act  or  warrant,  and 

or  citation 

to  appear  also  in  the  edict  or  citation,  the  offence  for 
in  person.    ^|^|^j^  ^^^  party  is  citcd  to  appear  must  be 

expressed/^^  In  the  Court  of  Holland,  the 
crime  with  which  the  party  is  charged  is  not 
expressed  in  the  personal  citation/'^ 

Sect.  XL 

Other  All    modes   of   commencing   criminal   pro- 

iMtituting  ceedings,  except  by  decrees  of  personal  appre- 
^roceSi-  ^®^^^  ^°^  personal  citation,  are  irregular,  and 
logs-  not  to  be  followed. 

1.  That  the  bailiff,  or  head  officer,  of  the  dis- 
trict, should,  of  his  own  authority,  and  without  a 
judge's  order,  apprehend,  in  cases  which,  al- 
though subject  to  corporal  punishment,  yet 
cannot  be  termed  cases  in  Jlagranti,  is  a  practice 
so  pernicious  that  it  cannot  be  too  strongly 
censured.^^^ 

2.  An  indirect  method  of  procuring  the  at- 
tendance of  the  party  accused  is  sometimes 
practised,  namely,  in  the  case  of  one  against 

(1)  Crimin.  Stijl.  Art.  53. 

(2)  Bort,  Tract.  Crimin.  tit.  5.  n.  30.  It  has  been  doubted, 
and  in  our  opinion  justly,  whether  this  practice  of  the  court  can 
be  considered  as  just  and  proper.  Voorda,  over  de  Crimin. 
Ordonn.  1  Hoofdst  S.  25  et  26.  pag.  93.  seqq.  et  pag.  398. 

(3)  Crimin.  Ordonn.  Art.  50.  en  aldaar  S.  Van  Leeuwen,  in 
lijne  Aanteek. 
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whom  there  is  a  certain  degree  of  suspicion,  but  Other 
not  strong  enough  to  ground  a  decree  thereon,  instituting 
to  send  for  or  request  his  attendance/^^  to  ques-  pJ^Jied. 
tion  him  in  the  matter,   and  when  any  thing  "^ 
tending  to  criminate  him  is  obtained  from  his 
own  answers,  then  to  apprehend  him  ;  but  this 
method  is  not  to  be  commended,  and  ought  to 
be  banished  from  all  tribunals. 

3.  Sometimes  also  the  proceeding  commences 
by  placing  the  accused  provisionally  in  civil 
arrest  or  gyzeling.  In  crimes  of  magnitude,  but 
in  which  the  author  cannot  for  certain  be  ascer- 
tained without  some  confession  or  acknowledge- 
ment from  his  own  mouth— for  example,  the 
truth  or  falsehood  W  any  signature  by  him — it 
is  safer  to  proceed  in  this  way,  than  in  the  first 
instance  toafiect  any  one  with  the  indelible  stigma 
of  a  criminal  apprehension ;  butyet  theprotection 
and  liberty  of  the  subject  require  that  even  this 
method  should  be  practised  as  seldom  as  pos- 
sible, since  we  cannot  be  too  cautious  and  cir- 
cumspect when  about  to  do  an  act  which  de- 
prives a  fellow-subject  of  his  liberty,  even  under 
the  specious  wdme  of  civil  arrest  S^^ 

(1)  Is  an  inhabitant  obliged  to  obey  such  requisition?  At 
Leyden  there  is  an  express  law  relating  to  it.  See  the  85th  By- 
law of  that  city ;  but  at  places  where  there  is  no  such  law,  we 
oi^t  to  obey,  out  of  respect  for  our  sovereign  or  judges ;  but 
then  such  requisition  should  not  be  intended  to  entrap  us. 

(2)  Jud.  Praci.  4  B.  5  Hoofdst.  S.  7. 
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Other 
modes  of 
instituting 
criminal 
proceed- 
ings. 


4«  Lastly,  there  is  sometimes  also  in  use  with 
us  a  proceeding  known  under  the  name  of 
political  arrest.  In  cases  of  urgency,  and  for 
the  preservation  of  the  public  security,  the 
government  or  magistrates  may  sometimes  find 
themselves  placed  under  the  hard  necessity  of 
securing  the  persons  of  particular  individuals ;  but 
this  is  at  all  times  a  dangerous  expedient,  and 
ought  never  to  be  resorted  to  but  in  cases  of 
absolute  necessity .^^^ 


Writ,  or 
manda- 
ment  of 
purgation. 


Sect.  XII. 

In  treating  of  criminal  cases  in  general^  we 
must  not  omit  to  notice  shortly  the  practice 
termed  purgatioriy^^^  by  which  any  one  who  is 
affected  by  any  report  in  circulation  of  his 
having  committed  some  crime,  and  who 
is  desirous  to  clear  himself  publicly  from 
such  imputation,  may  by  petition  to  the 
Court  of  Holland,  which  is  undoubtedly  com- 
petent in  this  case,^'^  obtain  a  writ  or  manda- 
fnent  of  purgation  against  the  officer  of  the 
place,  the  attorney -general  of  the  court,  and  all 


(1)  H.  De  Groot.  Apolog.  Cap.  13.  vooral,  pag.  138. 

(2)  With  respect  to  this  mode  of  proceeding,  see  P.  Bort, 
Tract  V.  Crimin.  Zaken.  tit.  3.  van  Purge.  W.  Van  Alphen, 
papeg.  1  D.  34  Hoofdst.  pag.  514-528,  et  2  D.pag.  504-510. 

(3)  Instr.  Hof.  Art.  8  et  226. 
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others  who  may  think  proper  to  appear  against  writ,  or 

him  ♦(*>  mapda- 

*""■•  xnent  of 

On  the  day  fixed  in  the  writ,  the  party  ap-  F^'^g*'*®*- 
pears  at  the  roll,  with  head  uncovered,  and  by 
his  attorney,  files  his  claim,  "  That  he  shall  be 
declared  clear  and  innocent  of  the  crime  in  the 
writ  mentioned,  and  that  by  provision  he  shall  be 
released  from  personal  appearance,  and  per* 
mitted  to  appear  by  attorney,  under  promise  by 
handrtastingj  at  all  times  when  summoned,  to 
appear  again  in  person/' 

The  claim  being  made,  the  oflScer  or  attorney- 
general  is  at  liberty  to  demand  that  the  party 
may  be  examined  upon  interrogatories.^^^ 

Sometimes  also  the  officer  pleads  prcevention^ 
or  that  cognizance  has  already  been  taken  of 
the  cause  previously  to  the  issuing  of  the  writ 
of  purgation. 

This  is  held  to  be  the  case,  and  the  plea  of 
prevention  good,  not  only  when  before  the  ser- 
vice of  the  writ  of  purgation  a  decree  or  warrant 
had  already  issued  against  the  party,  but  also 

(1)  Van  Alphen,  papeg.  1  D.  pag.  519. 

(2)  Van  Zurck,  Cod.  Bat.  voce  Purge.  S.  1.  n.  5.  in  not 
Manier  vanProced.  van  1729.  Tit.  23.  Cap.  5.  n.  9.  De  Haas, 
in  not.  op  Merula's  Man.  van  Proced.  Lib.  4,  Tit.  24.  Cap.  12. 
n.  10.  pag.  421. 


^  See  p.  426  supra. 
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Writ,  or     when  previous  to  that  time  judicial  informations 

^t  of      had  been  taken  /'> 

purgation.  When,  by  proofs,  hearing  interrogatories,  or 
otherwise,  the  innocence  of  the  party  is  far  from 
being  established,  this  rash  measure  on  his  part 
is  followed  by  a  criminal  prosecution,  either  in 
ordinary  or  extraordinary  process,  and  with  or 
without  imprisonment,  according  to  the  nature 
of  the  case. 

(1)  Lecmii  Decis.  Cas.  2, 15,  et  60.  en  aldarr  Boel,  in  DOt 
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PART  III. 


OF  EXTRAORDINARY  CRIMINAL  PROCESS. 


Sect.  I. 


The  accused  being  apprehended  or  cited  in  Eztraordl* 
person,  the  investigation  commences  in  ertra-  ^^^"^ 
ordinary  process.  By  this  is  understood  nothing 
more  than  a  judicial  inquiry  into  the  matter, 
according  to  the  evidence  already  obtained,  and 
which  consists  in  hearing  the  accused  upon  in- 
terrogatories, and  the  confronting  him  with  the 
witnesses  and  accomplices,  in  order,  by  this 
means  to  bring  him,  if  possible,  to  confession  of 
the  crime  with  which  he  is  charged.^*^* 

We  may  here  ask,  whether  the  extraordinary 

(1)  It  is  thus  defined  by  Bort,  van  Leeuwen,  and  all  other 
writers  on  Criminal  Law  in  this  country.  It  is  founded  on  the 
immemorial  practice  of  the  court,  and  all  other  criminal  tri- 
bmials.  Prof.  Voorda,  however,  in  his  before*mentioned  trea- 
tise on  the  Criminal  Ordinance,  endeavours  to  establish  a  system 
totally  different  He  regards  the  systems  of  Bort  and  Van  Leeu- 
wen  ap  erroneous ;  he  is  pleased  to  call  the  present  extraordinary 
process  monstrous,  (pag.  100)  ;  he  requires  the  examinations 


See  page  534,  infra. 
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Extraordi-  process  in  criminal  cases,  as  here  defined,  be  just 
nwypro.    ^j.  j^^jp    Certainly  it  cannot  be  disputed,  that 

sometimes  this  process  has  been  abused,  either 
through  the  ignorance  or  corruption  of  judges 
and  officers,  to  the  oppression  of  innocent  per- 
sons. But  since  all  legal  forms  and  modes  of 
proceeding,  give  rise  to  abuses,  when  badly  ap- 
plied ;^^^  if  we  were,  on  this  ground,  to  banish 
from  practice  a  proceeding  in  other  respects 
useful  and  necessary,  we  should  then  fall  into 
another  and  worse  extreme  ;*  for  it  is  established 

when  the  fact  can  be  proved  by  witnesses ;  no  confrontatioiif  of 
witucswai  with  the  accusedy  but  only  with  aooomplices ;  he  is  a 
pretty  strong  advocate  for  the  torture,  even  in  such  cases  in  which 
the  evidence  is  tan  from  complete.  Strange  and  singular  ideas ! 
We  willingly  respect  the  memory  of  a  man  who,  with  regard  to 
the  knowledge  of  the  Roman  law,  was  really  great ;  but  how 
much  information  soever  his  treatise  may  contain,  we  prefer,  for 
the  practice  in  criminal  cases,  a  just  and  intelligent  judge,  who 
daily  attends  examinations,  to  a  man  of  erudition  in  his  libiaiy. 
(I)  *<  Ciimrect^  procedunt  Judicia,  delubra  sunt  squitatis; 
cum  depravatd,  fove®  fallaces  et  ceecs."  Ammian  Marcellin, 
Lib.  30.  Cap.  4.  pag.  487.  Edit.  Ernest. 

'^  That  this  is  still  the  practice  on  the  Continent,  notwith- 
standing the  abolition  of  the  torture,  must  be  admitted  ;  how  ht 
the  reasoning  of  the  learned  author  is  satisfactory  on  this  grave 
question,  is  left  to  the  judgment  of  the  reader ;  but  the  transla- 
tor must  observe,  that  he  alvrays  felt  this  to  be  the  most  disagree- 
able  and  revolting  part  of  his  duty,  while  President  of  the  Cooili 
of  Demeraiy. 

See  his  letter  to  Mr.  Groulburn  on  the  subject,  Dec.  7,  1819; 
in  the  Criminal  Report  above  referrad  to,  and  page  535,  infin. 
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by  the  most  incontestable  evidence,  that  if  the  Eztraordi' 
ejdraordinary  process  (confining  it  however  ceS!'*"^ 
within  the  strict  limits  of  justice)  were  not 
applied  in  criminal  cases,  the  most  heinous 
crimes  which  are  committed  in  privacy  and 
darkness,  and  in  which  the  accomplices  are 
sometimes  not  to  be  discovered,  as  burglaries, 
forgery,  and  the  like,  would  remain  unpunished.^^^ 

Sect.  II. 

Before  we  treat  of  the  course  of  a  criminal  Peque«u 
inquiry,  instituted  in  extraordinary  process,  it  dents  in 
may  be  proper  to  notice  shortly  the  requests  and  co».^"^ 
incidents,  which  may  occur  during  the  proceed* 
ings. 

1.  These  rarely  occur  in  extraordinary  pro- 
cess, against  a  party  already  apprehended,  ex« 
cept  in  the  case  of  a  man  who  has  been  lodged 
in  prison,  by  virtue  of  a  decree  of  a  judge,  whom 
he  conceives  to  be  incompetent.  But  in  what 
way  is  this  plea,  or  exception  of  incompetence^  to 
be  proposed  ? 

The  law  on  this  head  is  very  obscure  and 

(1)  P.  M.  Renazzi,  de  Ordine  seu  forma  judiciorum  crimina* 
Hum,  (Rome  1777,  in  8vo.)  £.  Luzac,  Diss*  de  modo  extra- 
ordinem  procedendi  in  causis  criminalibus.  (L.  B.  1759.)  U* 
CalkoeD,  Verhand,  oyer  het  voorkomen  en  straffen  der  Misdaa- 
^en.  in  de  Verhand.  vanH  Genoodschap,  Floreant  Liberales  artei. 
2D.  2Stuk.  pag.  211^28. 
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RmuentB     VRgue/^^    The  States  of  Holland  have,  in  a  cer- 

^t^°i^'~     tain  case  declared  that  this  must  be  done  by 

tim  pro.     petition,  and  a  summary  proceeding  thereon.<« 

Afterwards  the  court  of  Holland  complained  of 

the  irregularity  of  this  mode  of  proceeding/'^ 

It  is  however  certain  that  these  points  should 
be  treated  in  as  summary  a  way  as  possible,  and 
without  trenching  on  the  forms  to  be  observed 
in  extraordinary  process/^^ 

2.  In  proceedings  on  a  personal  citation,  the 
officer  on  the  day  of  appearing  makes  a  request 
immediately/^^  "  that  the  party  shall  be  ordered 
to  answer  on  interrogatories  given  in  to  the 
oourt ;''  opposition  to  such  an  application  is  a 
thing  unheard  of,  since  the  citation  to  appear  in 
person,  so  long  as  it  is  not  changed  into  a  simple 
citation,  involves,  as  an  indisputable  consequence, 
the  obligation  of  the  party  to  answer  upon  in- 
terrogatories ;  consequently,  the  person  thus 
cited  is  accustomed  to  declare  by  his  attorney, 
by  a  minute  on  the  roll,  *^  that  he  is  ready  to 
answer  upon  the  interrogatories  to  be  put  to 

(1)  Crimin.  Stijl.  Art.  19. 

(2)  Resol.  HoU.  9  Jann.  1744.  G.P.B.  7  D.  fol.  969. 

(3)  Missive  van't  Hof.  van  6  Meij,  1744,  to  be  found  among 
the  vouchers  of  the  process  of  V.  D.  Mieden. 

(4)  See  on  this  Professor  Voorda,  Aant.  op.  den  Stijl.  Art. 
19.  p.  311.  et  seqq. 

(5)  Professor  Voorda,  Aanteek,  op  den  Stijl.  Art.  52,  stronglj 
objects  to  this  request  at  the  Roll.  He  is  perfecdy  right ;  but  it  is 
practice,  and  we  must  follow  it,  so  long  a&  it  is  not  altered. 
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him,  provided,  after  he  has  fully  answered,  he  f^^"^^ 
may  have  copies  thereof,  with  his  answers.^*^         ^«P^» »" 

,  this  pro- 

S.  As  m  the  citation  to  appear  in  person,  the  ceit. 
crime  must  be  expressed,  it  has  become  the 
practice,  when  it  has  not  been  expressed,  or  is 
expressed  in  a  vague  and  uncertain  manner,  to 
make  request  of  the  specification  of  titne^  place,  and 
other  circumstances  of  the  crime  charged. 

To  determine,  therefore,  whether  the  request 
is  well  founded,  this  question  must  be  resolved : 
is  the  expression  in  the  citation  so  indefinite, 
that  the  party  cannot  collect  therefrom  on  what 
matter  he  is  to  be  examined  ?  In  such  case  the 
request  is  just ;  but  if  its  object  be,  to  have  all 
the  special  circumstances  stated  before  hand, 
then  this  relates  to  the  examination  itself,  and 
is  merely  a  trick  of  practice. ^^^ 

4.  When  any  one  is  personally  cited  to  appear 
on  a  matter  involving  corporal  punishment,  but 
of  which  the  proofs  obtained  by  the  previous 
informations  are  too  weak  to  justify  personal 
apprehension,  and,  after  one  or  more  examina- 
tions, the  guilt  of  the  party  becomes  more  clear; 
the  public  accuser  in  such  cases  makes  a  request 
of  incarceration.  This  request  is  made  secretly^ 
the  party  is  not  apprised  of  it,  and  the  judge 
disposes  of  it  according  to  his  conscience.^*^ 

(1)  Judic.  Pract.  4  B.5  Hoofdst.  S.6.  pag.  227. 

(2)  Judic.  Pract.  d.  1.  pag.  226. 

(3)  Crimin.  Stijl.Art.  52. 


5^      OF  EXTRAORDINARY  CRIMINAL  PROCESS. 

Sect.  III. 
Hearing         The  first  and  principal  part  of  a  criminal  pro- 

upon  ar-  r  «r       r  r 

tides  or  in-  secution  in  extraordinary  proccss^  is  the  hearing 
riiMT^       of  the  person  apprehended,  or  cited  to  appear, 
in  person,  upon  articles. 

1.  This  must  be  done  within  twenty-four 
hours  after  apprehension,  and  the  second  exami- 
nation must  take  place  as  soon  as  possible  after- 
wards; for  it  is  the  duty  of  the  judge  to 
render  the  imprisonment  of  the  party  as  short 
as  possible.^^^ 

2.  The  questions  put  at  the  hearing  or  exami- 
nation, must  be  founded  on  the  preceding  in- 
formations, and  so  framed  as  to  admit  of  being 
answered  by  a  simple  yes  or  no.  It  is  permitted 
however  to  call  upon  the  party  to  state  the  cir- 
cumstances of  the  case,  to  give  reasons  for  his 
answers,  to  explain  any  thing  that  is  doubtful 
or  contradictory  in  them,  and  the  like.^*^ 

3.  Diffuseness,  by  which  the  matter  is  con- 
fused, and  an  innocent  person  put  in  danger  of 
contradicting  himself,  is  an  unpardonable  fault 
in  criminal  examinations  on  articles.  The  ques- 
tions ought  in  such  cases  to  be  concise,  and  not 
to  contain  two  or  more  distinct  facts  in  the  same 
article/'^ 

(1)  Crimin.  StijK  Art.  6. 

(2)  Judic.  Pract.  4  B.  5  Hoofdst.  S.  9. 

(3)  Judic.  Pract.  d.  1. 
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4.    They  should  also  be  clear,  simple,  and  HeaiMg 

upon  ar» 

precise,  divested  of  all  unintelligible  or  foreign  ticiesorin-. 
words,  and  expressed  in  a  style,  neither  compli*  JS!'*"'^ 
cated  nor  abstruse. 

If  it  is  observed  that  tlie  party  does  not  com- 
prehend the  question,  it  ought  to  be  clearly  ex- 
plained to  him  in  other  words. 

6.  All  questions  of  an  entrapping  nature,  and 
calculated  to  ensnare  the  prisoner,  must  be 
avoided,  such  as  those  in  which  a  fact  is  assumed 
as  already  proved,  and  reasoning  therefrom,  as 
the  basis  of  the  question,  although  the  party  has 
not  even  been  heard  upon  it,  much  less  con- 
fessed it.^^^ 

6.  In  the  setting  down  the  answers  of  the 
prisoner,  we  must  as  far  as  possible  use  his  own 
words,  lest  by  too  great  alteration  the  facts  be 
distorted,  or  placed  in  a  wrong  light,  or  the 
prisoner  be  made  to  say  something  altogether 
different  from  what  he  meant. 

7*  The  examination  of  the  prisoner  must  be 
taken  without  oath,  from  the  manifest  danger  of 
peijury.^^^ 

8.  Since  it  is  the  duty  of  the  judge,  and  even 

(1)  Judic.  Pract.  d.  1. 

(2)  Voet,  ad  tit.  ff.  dejurejur.  n.  10.  Whatever  the  Crim. 
Stijl.  Art.  6.  ordains  on  this  subject^  it  is  certain  that  it  has  not 
been  adopted  in  our  practice.  How  is  it  possible  that  Prof. 
Voorda,  in  his  Aant.  on  that  Art.  pag.  290,  could  still  start 
doubts  with  respect  to  it  ? 
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Hearing  of  the  public  Rccuser,  to  conduct  the  inquiry  as 
ti^es  or  in-  much  with  the  view  of  establishing  the  innocence 
Jl^JJ^'^  as  the  guilt  of  the  prisoner,*  he  is  bound  to  hear 
the  witnesses  called  on  his  behalf,  and  also  to 
receive  the  papers  produced  in  defence  of  the 
accused,  by  his  family  or  friends,  (mejnorien  van 
mggestie)S^^ 

9«  Lastly,  after  each  examination,  (in  some 
places  at  the  final  close  of  the  examinations), 
the  interrogatories  and  the  answers  of  the  ac- 
cused  thereto,  must  be  again  read  to  him,  to  see 
whether  he  has  any  thing  to  add  to,  or  alter 
therein,  and  then,  as  at  the  examination,  it  is 
signed  by  the  party /'^ 

Sect.  IV- 

Confronta^       When  the  accused  denies  the  charge  against 
party  with  him,  the  nature  and   object  of  extraordinary 
n««S!&c  process  is  to  bring  him  by  proper  means  to  con- 
viction and  confession. 

Thus,  besides  examining  the  accused  on 
articles,  it  may  also  be  useful,  for  example,  to 
place  before  him  the  goods  stolen,  the  iron  crows 
or  instruments  of  housebreaking,  the  weapon  or 
instrument  with  which  the  wound  has  been 
inflicted,  &c.     These  things  operate  frequently 

(1)  Crimin.  Stijl.  Art.  46. 

(2)  Crimin.  Stijl.  Art.  11. 


♦  See  p.  22  et  40,  Criminal  Report — T. 
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much   more  to  produce  conviction    than  the  Coofronu- 
most  subtle  question.  party  with 

But  above  all,  we  make  most  use  in  this  pro-  nm»  Ae. 
cess  of  the  means  of  confrantatian,^^^  or  placing 
the  accused  in  presence  of  his  accomplices  and 
the  witnesses.  The  confronting  him  with  his 
accomplices  can  only  be  of  use  in  the  case  of 
secret  offences,  particularly  with  respect  to  spe- 
cial circumstances,  in  order  to  come  at  the 
truth.  In  other  respects,  the  evidence  ^  of  . 
accomplices  is  utterly  inadmissible  by  law  j^*^ 
and  therefore,  in  passing  sentence,  no  further 
weight  should  be  given  to  their  evidence  than 
that  of  illustrating  and  completing  other 
proof.^*^ 

But  the  confronting  of  the  accused  with  the  wit- 
nesses is,  as  it  were,  examining  them  in  forma 
probanti^  according  to  the  nature  of  extraordinary 
process.  This  practice  may  not  only  serve  to 
tax  the  prisoner  to  his  face  with  the  crime,  and 
by  that  means  shake  his  obstinacy  or  firmness 

(1)  Whatever  Prof.  Voorda,  S.  12.  pag.  64.  et  seqq.  and 
Aant.  op  den  Stijl.  Art.  13.  pag.  299,  may  object  to  the  method 
oi coi^ontationy  we  must  entirely  differ  with  him  in  opinion. 
and  consider  it  one  of  the  most  liberal  as  well  as  most  proper 
means  to  obtain  confession  in  extraordinary  process. 

(2)  L.  3.S.  ,%  if.  de  testib.  L.  11.  C.  eod.  L.  17:  C.  de 
accus. 

(3)  H.  Coccejus,  in  Exerc.  curios.  Tom.  2.  Disp.  30.  de 
Socio  Criminis.  Boehroer  ad  Const.  Crim.  Carol.  Art.  31. 
pag.  14;).152. 

M    M 
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Confronts*  in  denying  it,  but  it  also  affords  him  an  op- 
pmy^with  portunity  to  state  what  he  has  to  say  against 
^I^^^Ae.   ^®  witnesses   themselves,    and    by    entering 

into  conversation  with  them,  thereby  weaken 

or  strengthen  their  credibility/^^ 

Sect.  V. 

Confettioii  The  consequencc  of  hearing  upon  articles  and 
fonerf  rad  co^frontaUon  is»  very  frequently,  that  the  accused 
^ik  prof  **  thereby  brought  to  confession  of  the  charge 
secutor      against  him. 

thereon. 

For  this  confession  to  be  perfect,  and  judgment 
passed  thereon,  it  is  not  sufficient  that  the 
accused  acknowledge  the  act :  he  must  also  ac- 
knowledge that  it  is  of  a  criminal  nature,  and 
punishable,  unless  it  be  so  implied  by  the  veiy 
name  of  the  act  itself,  that  it  could  not  be  under- 
stood otherwise  than  as  a  criminal  act;  for 
example,  a  party  acknowledges  to  have  coined 
money ;  by  the  confession  of  this  act,  he  acknow- 
ledges at  the  same  time  the  crime,  without  the 
necessity  of  adding  any  thing  more  on  his  part, 
since  the  coining  of  money  without  the  autho- 
rity of  the  sovereign  is  a  crime  at  common  law ; 
but  when,  for  instance,  any  one  acknowledges 
to  have  written  a  book  in  which  the  public 
accuser  conceives  there  are  certain  libellous 
expressions,  but   which   the    author  denies  to 

(1)  Quistorp,  Grundsatze  des  Deutschen  Peinlichen  Recbts, 
2  Th.  14  Hauptst.  S.  713-721. 
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have  such  tendency ;  in  this  case»  the  confes*  ConfcMion 
sion  is  imperfect,  and  judgment  cannot  be  Mnert^d 
passed  on  iL^^)  J^k  J^ 

When  the  confession,  in  the  way  above  men-  Jf^*^ 
tioned,  is  perfect,  and  thus  amounts  to  a  cri- 
tninal  confession,  the  public  accuser  gives  over 
with  his  observations  and  opinion,  the  vouchers 
to  the  judge,  requesting  permission  to  found 
his  criminal  claim  upon  the  confession  of  the 
prisoner.  The  judge,  if  he  is  of  the  same 
opinion,  makes  an  order,  permitting  him  to 
pray  the  sentence  of  the  court  upon  the  pri- 
soner's confession,  and  to  file  his  criminal  claim 
and  demand.^^^ 

This  claim  and  demand  contains  a  circum- 
stantial detail  of  the  crime,  taken  from  the  exa- 
minations of  the  accused,  and  in  some  parts  it 
is  strengthened  and  amplified  from  the  preced- 
ing informations.  Then  follows  a  statement  of 
the  criminality  of  the  act,  and  of  the  particular 
law  against  which  the  party  has  offended,  and 
it  concludes  by  praying  the  punishment  awarded 
by  law  to  the  offence. 

As»  however,  according  to  our  criminal  law, 

(1)  With  respect  to  this  importaot  distinction,  see  the  Counter- 
memorial  of  the  High  Court  in  the  cause  of  Adrian  Van  der 
Mieden,  L.L  D.,  as  also  the  Memorial  in  the  Cause  of  Hespe 
and  Verlem  (Amst.  1786). 

(2)  Public,  van  het  Uitvoer.  Bewind  van  10  Oct.  1798.  Art. 
3  and  4. 

M   M   2 
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Confession  fhe  punishments  are  seldom  exactly  defined,  but 
soner,  and  for  the  most  part  left  to  the  discretion  of  the 
public  piD-  judge/^^  it  is  prudent  on  tiie  part  of  the  public 
^^^,     accuser,  and,  in  fact,  the  custom  is,  after  pray- 
ing a  certain  definite  punishment,  to  add  a 
general  prayer,  **  or  such  other  punishment  as  the 
court  shall  deem  Just  and  meet.*' 

(1)  Uattfaseus  de  Crimia.  ia  Prolegom.  Cafi.  4.  n.  10,  et 
lib.  48.  lit  18.  n.  31. 
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CHAPTER  III. 
Of  Criminal  Proceedings  on  Conviction. 

Sect.  I. 

It  frequently  happens  that  the  accused,  in  Abolition 
order  to  escape  punishment,  persists,  notwith-  ^  "^^ 
standing  the  evidence,  to  deny  the  charge.  In 
former  times  it  was  the  practice,  in  cases  of 
heinous  offences,  for  the  public  accuser  to  pray 
that  the  accused  should  be  put  to  the  rack,  or  to 
the  severer  examination  (scherper  examen),  as  it 
was  termed.  The  disputes  concerning  the 
utility  and  justice  of  this  measure  are  endless, 
as  well  as  on  the  particular  cases  in  which  it 
ought  to  be  applied.^*^  But  it  is  now  become 
unnecessary  to  agitate  this  question,  since  tor- 
ture has  been  expressly  abolished  ;*  and,  there- 
fore, in  no  case  whatever,  may  a  judge  make  use 
of  any  means,  attended  with  pain  or  suffering, 
or  the  threat  or  apprehension   of  it  to  the  ac- 

(1)  J.Grevii  Tribunal  Reforroatum.  Leyser,  Medit.  ad  Pand. 
Tom.  10  Spec.  630, 631,  632,  638,  639,  and  640.  D.  Jonktys, 
overde  Pijnbank.  Voorda,  Verhand.  1  Hoofdst.  S.  14,  and  many 

others. 


♦  For  Observations  on  the  abuses  which  formerly .  prevailed 
in  the  application  of  the  Torture  under  the  old  Criminal  Law 
of  £urope,  see  .  Criminal  Report,  p.  35  and  36  et  seqq.  in 
Notes. — T. 
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Abolition  cused,  iQ  Order  to  obtain  his  confession,  in  case 
he  persist  in  his  denial.  This,  however,  does 
not  hinder  a  judge,  when  the  accused  is  brought 
before  him,  either  by  a  writ  of  personal  appre- 
hension or  by  personal  citation,  and  he  refuses 
to  answer  upon  interrogatories,  and  after  being 
admonished  by  the  judge  of  his  duty  to  answer, 
persists  in  his  refusal,  to  compel  him  thereto  by 
such  means  as  he  shall  think  proper/^^* 

Sect.  II. 

Sentence         It  would  however  be  very  prgudicial  to  the 
tion.  pubuc  mterests,  if  every  accused  person  against 

whom  there  is  clear  proof,  and  whose  denial  has 
no  other  ground  than  obstinacy,  were  to  be  re- 
ceived in  ordinary  process.^'^    Instead  therefore 

(1)  Reglem.  10  Oct  1798.  Art.  1. 

(2)  The  proceedings  in  ordinary  process  occasion — First, 
very  heavy  expenses,  as  well  to  the  country,  when  the  attorney- 
general  is  accuser,  as  to  the  sheriff  and  bailiffs. — Secondly,  a 
very  pernicious  tediousness,  principally  because  the  accused  may 
appeal  to  a  higher  court— Thirdly,  to  people  of  bad  princif^es, 
who  listen  with  avidity  to  the  pleadings,  too  many  opportunities 
are  given  for  learning  chicanery,  and  subterfuges,  of  which 
they  avail  themselves  to  the  prejudice  of  justice,  or  being  them- 
selves accused.  No  ordinary  prosecution  ought  therefore  to  be 
instituted,  except  in  those  few  cases  which  will  be  pointed  out 
in  the  following  chapter. 

*  In  France,  the  practice  is  to  confine  the  party  a»  jecref, 
and  on  bread  and  water,  if  he  refuse  to  answer  the  iaterroga- 
tories. — See  note  p.  522,  supra,  and  also  Criminal  Report, 
p.  13. — T. 
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of  the  torture,  another  course  must  be  followed  Senience 
by  means  of  which  cases  of  this  kind  may  be  SonT*"^^ 
disposed  of,  without  the  tedious  forms  of  ordi-^ 
nary  process  j  this  is  termed  passing  sentence 
on  conviction ;  that  is,  conviction  on  full  proof  of 
the  fact  aiiuncky  although  the  accused  does  not 
confess  the  charge.  If  therefore  the  judge  finds 
that  the  prisoner  cannot  be  brought  to  confess 
the  charge  against  him,  but  that  the  informa- 
tions are  of  such  a  nature,  that  by  these  it  ap* 
pears  fully  proved  that  the  prisoner  has  com- 
mitted the  crime  ;^^^  in  such  case  the  judge 
authorizes  the  public  accuser,  on  these  proofs,  to 
pray  judgment  in  extraordinary  process,  and  to 
file  his  criminal  claim  and  demand/^^ 

Sect.  III. 

The  form  of  proceeding  in  this  case  requires.  How  to 
1.  That  immediate  notice  of  this  judicial  ap-  herein, 
pointment  be  given,  not  only  to  the  public  ac- 
cuser, but  also  to  the  prisoner. 

2*  That  the  prisoner  at  the  same  time  be  ad- 
mitted to  choose  one  or  more  counsel,  to  make 
a  summary  defence  for  him,  and  without  form 
of  process,  as  he  may  be  advised.     In  case  he  is 

(1)  The  law  speaks  only  of  prisoners ;  but  there  is  no  reason 
why  it  should  not  apply  to  such  persons  as  have  receifed  a 
personal  citation ;  of  which  we  have  several  examples  in  prac- 
tice. 

(2)  Reglem.  Art.  8. 
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How  to  -    unable  to  fee  counsel,  the  court  assigns  him  one 
SJ^n.  .    or.  more  for  this  purpose/*^ 

3.  •  That  free  access  be  immediately  granted 
to  the  counsel  chosen  by  the  prisoner,  or  assign- 
ed by  the  court/*^ 

4.  That  within  eight  days,  the  public  accuser 
file  in  court  his  criminal  claim  and  demand,  with 
the  vouchers. 

5.  That,  at  the  same  time,  copies  of  this  claim 
and  demand,  and  of  the  proofs,  be  handed  over 
to  the  prisoner  or  his  counsel/'^ 

6;  That  the  costs  of  these  copies  be  paid  by 
the  prisoner;  or,  if  he  is  unable  to  pay  them,  they 
ate  charged  to  the  head  of  judicial  expences.^^^ 

7th.  That  the  prisoner's  counsel  be  at  liberty 
to  request  sight  of  the  original  vouchers,  and 
apply  to  the  court  for  this  purpose.^*^ 

8.  That  the  prisonef,  or  some  one  on  his 
behalf,  have  leave  to  cross  examine  the  witnesses 
against  him,  or  some  of  them. 

9.  That  the  prisoner  be  at  liberty  to  deliver 
to  the  judge  all  such  evidence  as  he  may  be 
able  to  obtain,  in  his  defence,  and  add  thereto  a 
deduction  or  memorial  of  law. 

10.  That  the  public  accuser  also  be  at  liberty 

(1)  Reglem.  Art.  9. 

(2)  Reglem.  Art.  10. 

(3)  Reglem.  Art.  11. 

(4)  Reglem.  Art.  12. 

(5)  Reglem.  Art.  13. 
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to  annex  to  his  claim,  and  demand  a  memorial  How  to 
in  its  support.'')  K2 

11.  That  the  time  for  making  the  defence  be 
fixed  by  the  judge,  according  to  the  intricacy 
and  other  circumstances  of  the  case,  never 
shorter  than  fourteen  days,  nor  longer  than  six 
weeks,  unless  for  very  cogent  reasons.^'^^ 

12.  That  the  term  assigned  to  the  prisoner 
for  his  defence  being  expired,  the  judge,  whether  . 
the  prisoner  has  made  his  defence  or  not,  do  as 
speedily  as  possible  investigate  the  case,  and  pass 
a  de/imtive  sentence^  such  as  he  shall  think  meet 
and  agreeable  to  justice,  and  without  appeal.^^^ 

Sect.  IV. 

Besides  the  two  cases  above  mentioned,  either  Rdeae 
that  the  prisoner  has  confessed  the  charge,  or  sa^ 
that  he  has  been  convicted  on  full  proof,  there  ^'"^^^ 
is  yet  a  third  case,  namely,  that  the  innocence 
of  the  prisoner  does  not  quite  clearly  appear, 
but  yet  the  proofs  against  him,  are  not  suffi- 
ciently strong  to  produce  conviction,  whilst,  at 
the  same  time,  there  is  no  probability  of  obtain- 
ing, at  present,  or  within  a  short  time,  further 
proof,  which  however  may  be  expected  there- 
after. 

This  state  of  things  is  termed  a  non  liquet, 

(1)  R^lem.  Art.  14. 

(2)  Reglem.  Art.  15. 

(3)  Reglem.  Art.  16. 
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Relate      that  IB,  the  judge  is  not  quite  satisfied,  either  of 
iL^        the  guilt  or  of  the  innocence  of  the  prisoner. 
''''^'  In  this  case,  he  releases  him  under  kand  tost* 

mgf^  and  promise  to  appear  again  at  all  times 
when  summoned  sub  pcsna  canfessi  et  canvictiy 
that  isy  on  pain  if  he  make  default  of  being  held 
guilty.<*> 

(1)  Grim.  Oidonn*  Art.  53,  Crim.  Stijl.  Art.  44.  en  aUaar 
1Vo£  Voorda,  inzijne  Anteek.  Reglem.  10  OcL  1798.  Art  6. 


*  i.  e.  taking  the  president  by  the  hand,  pro  iribunaie,  and 
wUch  ii  eqinvalent  to  the  sHpuhtio  judkio  iidL 

A  remarkable  drcmnstance  oocorred  at  Demeraiy,  a  short 
time  before  the  Translator's  arrival  there,  of  a  white  man,  who 
would  have  been  acquitted  if  brought  to  trial  in  England,  hanng 
been  hanged  under  this  article. — ^T. 
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CHAPTER  IV. 

Of  Ordinary  Criminal  Process. 

Sect.  I. 

Sometimes,  after  the  hearing  on  articles,  and  when  or- 
confrontation  has  taken  place,  the  extraordinary  process  hM 
is  changed  into  ordinary  process.     Formerly  this  ^^^^ 
was  very  frequently  the  case,  because  the  con- 
fession  of  the  party  was  held  necessary  to  passing 
sentence  on  him.^^^ 

Now  the  ordinary  process  is  very  rare,  since 
without  confession  we  may,  upon  full  proof 
aUHndCf  proceed  to  do  justice  on  conviction,  even 
to  passing  sentence  of  death.  The  cases  in 
which  ordinary  process  is  yet  practised,  are  these 
two : — 

1.  When  the  prisoner  has  not  only  denied  the 
charge,  but  it  is  besides  doubtful  whether  the 
proofs  laid  over  by  the  public  accuser,  are  suffi- 
cient or  not  to  convict  the  prisoner. 

2.  When  the  prisoner  acknowledges  the  act 
itself,  but  denies  the  imputed  criminality,  and 
the  question,  whether  the  act  be  criminal  or  not, 
may  be  matter  of  just  dispute  ;^^^  although  the 

(1)  CostumeiitanRhijnland.  Art.  Voorda,  Verhand.  1  Hoddst 
S.  33  et  34. 

(2)  Reglem.  10  Oct.  1798.  Art.  7. 
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When  or-  judge  may  have  permitted  the  public  accuser 
pra!oMsiiM  ^  P™y  ^utence  upon  conviction  in  extraor£- 
place.  wary  proctsSf  this  however  does  not  prevent  the 
judge  from  rescinding  this  order,  and  receiving 
the  prisoner  in  ordinary  process j  if  .after-  examin- 
ing  his  defence,  he  finds  it  of  sufficient  weight 
to  induce  him  so  to  do.^^^ 

Sect.  II. 

AHbtmnce  lu  extraordinary  process,  neither  minora, .  nor 
'''^  in»ried  women,  whether  apprehended  or  cited 
to  appear  in  person,  are  entitled  to  .any  aasist- 
ance.^'^  This  rule  is  however  subject  to  an 
exemption  in  ordinary  cnminal  proceedings, 
whether  commenced  in  ordinario  nwdo,  or  after- 
wards changed  into  it,  for  in  those  cases,  miiKHn 
may  be  assisted  by  their  parents  and  guardians, 
and  married  women  by  their  hqsbands/^^ 

Sect.  III. 

Form  of  With  respect  to  the  form  of  ordinary  criminal 

procmf     proceedings,  there  is  little  special  to  remark, 

since  they  are  framed  and  conducted  for  the 

most  part  as  those  in  a  civil  process ;  it  will  be 

(1)  Reglem.Art.  17. 

(2)  See  pag.  106  et  402,  supra. 

(3)  Supplem.  nostrum  ad  Voetiiy  P^d  tit  de  Judic.  S.  12, 
where  a  remarkable  decision  is  mentioned,  relating  to  this  pomt, 
by  the  Schepenen  of  Rotterdam,  confirmed  by  sentences  of  the 
Court  and  the  High  Council.  . 
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sufficient,  therefore,  to^tnake  the  following  ob-  Form  of 
servations :  JJ J'J^ 

1.  They  are  commenced  without  previous 
citation  (the  prisoner  being  already  in  process), 
merely  by  the  filing  of  the  claim,  on  the  part  of 
the  attorney-general  or  bailifi*,  on  the  criminal 
roU. 

2.  In  these  ordinary  processes,  the  terms 
ought  to  be  short  and  strictly  followed.  In  the 
Court  of  Holland  the  terms  are  from  fourteen  to 
fourteen  days,  and  peremptory/*^ 

3.  The  prisoner  must,  so  soon  as  the  claim  is 
filed,  request  by  his  attorney  at  the  roll  a  copy 
of  the  previous  examinations  and  confronta- 
tions, as  also  of  the  vouchers  in  the  claim  and 
demand  mentioned.  To  demand  copies  of  the 
further  vouchers,  and  proofs  is  unnecessary,  for 
the  terms  for  exchanging  vouchers,  as  in  civil 
cases,  serves  for  this  purpose.^*^ 

4.  The  defence  of  the  accused  consists  mostly 
in  a  direct  contradiction  of  the  criminal  claim, 
or,  as  it  is  termed,  a  contrary  conclusion.  If  he 
thinks  he  can  clearly  shew  that  no  corporal 
punishment  is  attached  to  the  ofience  with  which 
he  is  charged,  he  is  at  liberty  by  his  answer  to 
make  a  request  oi provisional  release  under  hand- 
tastingS^^    Such  causes,  after  joining  issue  and 

(1)  Reglem.  9  Maart  1728.  Art.  2. 

(2)  JudicPract.  4.  B.5  Hoofdst  S.  13.  pag.  238. 
.(3)  Bert,  Tract,  van  Crimin.  Zaaken.  Tit.  8. 
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Foffin  of  exchange  of  voucherst  are  verbally  pleaded.  In 
^rooMk  the  Court  of  Holland,  howerer,  they  are  firrt 
treated  as  written  causes,  and  a  written  report 
or  inquest  made  thereon ;  but  nevertheless,  they 
are  afterwards  decided  upon  on  verbal  plead* 
in0k<'> 

(1)  See  peg.  470,  tupnu 
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CHAPTER  V. 

Of  Sentences  J  Executions^  and  Appeals  in  Criminal 

Cases. 

Sect.  I. 

All  criminal  sentences,  passed  upon  confession  Criminal 
areonviction  must  contain,  icntencei. 

1.  A  statement  of  the  crime  committed  by 
the  prisoner,  on  pain  of  nullity .^^^ 

2.  A  precise  expression  of  the  punisl^ment  to 
be  inflicted. 

S.  A  declaration  as  to  the  payment  of  the 
costs  of  the  imprisonment  and  prosecution.  In 
these  the  prisoner  is  almost  always  condemned^ 
although  the  punishment  affixed  by  the  sentence 
may  differ  very  widely  from  that  prayed  in  the 
criminal  claim. 

Sentences  in  ordinary  process  are  regulated 
according  to  the  pleas  filed,  as  in  civil  cases. 

The  pronunciation  of  all  criminal  sentences 
is  done  in  the  presence  of  the  prisoner,  or  of  the 
party  cited  to  appear  in  person,  who  for  this  pur- 
pose must  appear  personally  at  the  roU.^^^  If  the 
sentence  admits  of  appeal,  and  the  party  wishes 

(1)  Staatsr^.  van  1805.  Art.  72. 

(2)  Merula,  Manier  van  Proced.  Lib.  4.  Tit.  89.  Cap.  1. 
in  not. 
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Criminal  to  avail  hiiDself  of  this  remedy,  he  must  note 
his  appeal  on  the  roll  immediately  before  it  is 
closed/^^ 

Sect.  II. 

Sentence  If  the  accused  does  not  appear,  or  has  fled 
parties  from  justice,  the  proceedings  against  him  are 
Tp^r."^  consequently  by  default.  The  sentence  gene- 
rally contains  a  decree  of  banishment,  being  for 
the  most  part  intended  as  a  punishment  for  his 
contumacy  in  not  appearing  to  clear  himself 
from  the  evidence  and  suspicions,  on  the 
strength  of  which  the  first  decree  or  warrant  was 
issued  against  him.  If  he  afterwards  falls  into 
the  hands  of  justice,  the  cause  is  proceeded  in 
by  examinations  on  articles  in  extraordinary 
process,  and  the  punishment  for  the  offence 
awarded  by  a  fresh  sentence.^*^ 

From  this  we  see  how  ill  advised,  and  of  what 
little  force,  it  is,  in  a  sentence  by  default,  to  con- 
demn the  party  to  death,  or  any  other  punish- 
ment, if  he  return,  without  leave,  from  banish- 
ment. 

Sect.  III. 

Execution        So   soon  as   the  criminal    sentence    is   pro- 
of criminal 
sentences. 

(1)  Merula.  d.l.  Lib.  4.  Tit.  3.  Cap.  2.  in  not.  Judic.  Pract 

4  B.  5  Hoofdst.  S.  13.  pag.  239. 

(2)  Crimin.  Slijl.  Art.  56.  en  volgg.  en  aldaar  de  Aanteck 
van  Prof.  Voorda. 
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nouncedy  if  no  appeal  iies^  execution  follows '  Execution 
immediately/*^  This  rule,  however,  is  subject  leDtences. 
to  an  exception,  when  the  party  condemned  is  a 
pregnant  woman,  on  whom  the  sentence  cannot 
be  executed  till  she  is  delivered/*^  When  the 
punishment  is  of  a  capital  nature^  the  party  con- 
demned is  previously  prepared  for  death  by 
some  minister  of  the  church,^^  and  according  to 
the  present  practice  (and  very  properly)  by 
those  of  his  own  persuasicm. 

The  execution  takes  place  in  public^  as  an 
example  to  deter  others/*^ 

When  the  judge,  after  passing  a  criminal 
sentence,  finds  that  it  cannot  be  executed  on 
the  person  of  the  party,  has  he,  it  may  be  asked, 
the  power  to  alter  it  of  his  own  authority  ?  Cer- 
tainly not,  for  all  sentences  once  pronounced 
are  unalterable/*^  But  he  may  apply  to  the 
sovereign  to  authorise  him  to  make  such 
alteration/^^ 

(1)  L.  18.  C.  de  poen. 

(2)  L.  3.  ff.  de  poen.  L.  1».  ff^  de  Stat  hom. 

(3)  Crimin.  Stijl.  Art.  47. 

(4)  G.  Van  Hasselt.  Dissert,  de  Carnifice.  (Traj.  1773). 

(5)  L.  14.  L.  55.  L.  62.  ff.  de  re  judic  L.  1.  S.  ult.  in  fin.  ff. 
de  quaestion.  L.  1.  C.  Sent.  resc.  non  posse. 

(6)  D.  L.  1 .  de  quajst. — The  Court  did  so  in  the  case  of  a 
person  condemned  to  he  whipped,  who,  during  the  time  when 
the  sentence  was  read,  had  such  strong  convulsions,  that  he  was 
unable  to  su£fer  the  public  punishment  on  the  scaffold.— Resol. 
Holl.  20  July  1787.  G.  P.B.  9.  D.  fol.  723.    The  Ck)mmittee  of 

N  N 
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Sect.  IV. 

The  general  rule  regulating  appeab  in  crimi- 
nal cases,  respecting  which  there  were  formerly 
such  endless  disputes  ^^^  is^ 
Appeals  in       First  That  the  Court  of  Holland  Can  grant  no 

crimiiuu 

appeal  on  the  application  of  any  person  against 
whom  the  proceedings  have  been  conducted  in 
extraordinary  process,  and  sentence  passed  on 
his  own  confession  J  but  these  sentences  are 
executed  without  permitting  any  appeal  or  pro- 
ceedings in  the  nature  of  appeal,  as  by  refamuh 
tian  or  atherwiseS^^ 

Tlie  exceptions  to  this  rule  may  be  reduced 
to  the  three  following: 

1.  When  there  is  no  confession,  or  at  least, 
not  a  sufficient  confession. 

2.  When  there  is  a  manifest  nullity  in  tlie 
proceedings. 

Justice  of  the  city  of  Amsterdam  acted  somewhat  differently  in  a 
similar  case,  with  regard  to  one  Hendrick  Jansen,  who  being 
condemned  to  be  beheaded,  but  by  his  resistance  rendering  the 
execution  impossible,  was  by  alteration  of  that  sentence  con- 
demned to  be  hanged. — B.  A.  Van  Houten,  Crim.  Proces.  tegen. 
H.  Jansen.  pag.  219.  et  seqq.  Although  in  our  opinion,  this 
conduct  of  the  Committee  is  very  defensible  in  law,  yet  it 
belongs  to  those  things  qua  rum  mnt  producenda  ad  oonje- 
quentias. 

(1)  V.D.  Wall,  Handvesten  van  Dordrecht  2.  D.  pag.  1331. 
Seqq.  Voorda,  Aanteek.  op  den  Crim.  Stijl.  Art.  64. 

(2)  Resol.  Holl.  10  Sept.  1591.  G.  P.  B.  fol.   1062-  Van 
Alphen,  papcg.  1  D.  pag.  307. 
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3.  When  the  punishment  is  evidently  too  se-  Appeals  ia 
vere,  and  out  of  all  proportioa  to  the  crime.^^^      ^J2!oI" 

Secondly.  That  from  sentences  upon  conviction^ 
like  those  upon  confession^  no  appeal  nor  any  pro- 
ceeding in  the  nature  of  appeal  is  permitted.^^^ 

Thirdly.  From  sentences  in  ordinary  process^by 
the  inferior  or  high  courts,  an  appeal  lies  to  the 
Court  of  Holland,  and  from  sentences  of  the 
Court  of  Holland,  sitting  as  a  court  of  first 
instance,  to  the  High  National  Court^'^ 

With  respect  to  the  revising  of  a  criminal 
sentence,  passed  in  ordinary  process,  it  is  clear 
that  it  is  open  to  the  party  to  have  this  done  at 
his  own  expense.  In  criminal  cases  no  revision 
is  granted  pro  deo^  or  in  forma  pauperis^  unless 
the  party  has  been  condemned  to  corporal 
punishment,  and  has  had  one-fourth  of  the  votes 
of  the  court  in  his  favour/*^ 

(1)  Report  of  the  High  Council  on  the  Remonstrances  of  the 
Court  in  the  Cause  of  A.  V.D.  Mieden,  L.L.D.  pag.  19.  Jud. 
Pract.  2  B.  24  H.  S.  4.  pag.  328  et  329. 

(2)  Reglem.  lOOctob.  1798.  Art  16. 

(3)  Instr.  yan't  Nation.  Gerechtshof.  Art  49.  Staatsreg.  van 
1805.  Art  84. 

(4)  Reglem.  op  de  Revisicn  van  14  Maart,  1796.  Art  2. 
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ON  THE  LAW  MERCHANT. 


CHAPTER  I. 

On  Commerce  in  General^  and  that  of  Holland 

in  particular. 

Skct.  I. 

The  entire  existence  and  welfare,  as  well  as  introduc- 

turn 

the  fame  of  the  United  Provinces,  depends 
upon  its  shipping,  and  foreign  trade,  and  com- 
merce. This  used  to  be  the  language  of  the 
States-Greneral/^^    Although,  therefore,  the  law 

(IV  Plac.  Gener.  8  Feb.  1645.    G.  P.  B.  1  D.  Col.  984.    It   ^ 
is  also  the  language  of  Grotkis  in  his  Introduction  to  the  Laws    - 
oFHoItuid,  3  B.  20  D.  &  iJ  <«  The  wel&re  of  Holland  depends 
principally  upon  its  foreign  tnde.*' 
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introduc-  relating  to  this  subject  might  very  easily  have 
been  introduced  in  the^^rst  book,  where  we 
treated  of  contracts  and  other  obligations,  we 
have  thought  it  better  to  dedicate  a  special  book 
to  this  subject.  We  have  been  induced  to 
adopt  this  order  for  two  reasons : 

1.  The  particular  importance  of  the  subject 
on  wtich  we  are  about  to  treat,  Und  which  wduld 
not  admit  of  our  touching  on  it  before,  as  it 
seemed  to  us  to  require  a  special  and  separate 
consideration. 

2.  That  although  in  the  handling  of  those 
questions  which  are  specially  termed  mercantikf 
one  great  mistake  is,  that  we  too  seldom  reduce 
them  to  first  and  fundamental  principles  by  the 
just  application  of  which  the  most  difficult  and 
knotty  points  are  frequently  resolved  with  the 
greatest  ease  and  certainty  :^*^  yet,  on  the 
other  hand,  it  must  be  confessed,  that  questions 
relating  to  commerce  require  to  be  viewed  not 
only  with  the  eye  of  a  sound  lawyer,  but  also 
with  that  of  a  merchant  who  has  made  himself 
familiar  with  the  law  of  commerce, — all  which 
considerations  are  better  kept  in  view  by  a 
separate  inquiry. 

Sect.  II. 
Origin  of        Ttie  origin  of  commerce  is  nearly  coeval  With 

commerce. 

(1)  See  my  prefece  to  the  Treatise  of  Podiier  on  ContmcH 
and  Obligations,  1  toL 
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that  of  the  right  of  property/^^  Since  that  which  Ortgin  of 
is  in  the  possession  of  one  person  was  frequently  ^®°*"*"** 
an  article  of  necessity  with  another :  hence  arose 
the  contract  of  barter  or  exchange/*^  of  which 
we  find  traces  even  among  the  most  uncivilized 
people ;  but  the  more  civilized  and  populous 
the  nations  were,  the  more  general  and  exten* 
sive  this  traffic  became.  However,  this  ex- 
change was  not  unfrequently  subject  to  diffi- 
culties, as  when  one  party  had  no  need  of  the 
articles  of  the  other.  This  made  it  necessary  to 
constitute  some  particular  article  or  universal 
medium  of  exchange  for  all  others,  which,  by 
its  general  adoption,  became  an  article  of  uni- 
versal necessity. 

The  metals  were  chosen  for  this  purpose, 
which  Were  exchanged  first  in  the  rough,  as 
they  were  extracted  from  the  ore,  afterwards  in 
pieces  of  a  certain  weight,  and  on  which,  to 
prevent  fraud,  a  stamp  or  certain  characters 
were  impressed.  To  these  pieces  the  name  of 
numey  was  given,  and  the  exchanging  of  this 
money  for  other  articles  was  termed  purchitse 
and  sale,  instead  of  barter /^^ 

The  first  people  who  appear  to  have  practised 

(1)  Puffendorf  de  T.  N.  et  G.  Lib.  5.  C.  1. 

(2)  Puffendorf,  d.  l.  C.  5. 

(3)  Huet,  Histoire  du  Commerce  et  de  la  Navigation  dea 
Anciens,  Chap.  1-6. 


S5i  ON   THE   LAW    MERCHAKT. 


Origin  of  navigation  were  the  Egyptians  and  PtMmciamP^ 
commeroc  g^  ^j^  means  they  were  enabled  to  extend  their 
commerce  to  all  the  then  known  parts  of  the 
globe.  In  the  most  ancient  histories  of  the 
IfHUoMf  Chinese,  Persians,  Arabians,  and  JEthio- 
jdans,  &c.f  we  find  mention  made  of  this  traffic 
by  sea.^^  Among  the  ancient  nations^  the 
Carthaginians,  the  Greeks,  and,  above  all,  the 
Rhodians,^*^  merit  the  first  place  in  this  respect 
The  navigation  of  the  Ramans,  before  the  war 
with  Carthage,  appears  to  have  been  of  little 
consequence ;  but  afterwards,  as  the  dominion 
of  that  republic  became  extended^  it  gradually 
iacreaised.^^^ 

Sect.  III. 

Commerce       The  Commerce  of  this  countrv  demands  our 
Und,^ '      most  special  consideration  :   the   history  of  it 

may  be  divided  into  three  periods : 

1  •  That  before  and  during  the  dominion  of 

the  earls  until  the  extinction  of  that  government 

under  Philip  II. 

2.  From  that  period  until  the  treaty  of  West- 
phalia. 

3.  From  that  treaty  to  the  present  time. 

(1)  Huet,  d.  1.  Cfaap.  7. 

(2)  Huet,  d.  L  Chap.  9-14. 

(3)  Huet,  d.  1.  Chap.  15-19. 

(4)  Huet,  d.  1.  Chap.  21.  et  suiv. 
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Sect.  IV. 


HrH  Period. — Although  the  commerce  of  the  Firet 
Batavians  was  of  trifling  import,  yet  it  established 
itself  very  early  in  the  Netherlands/*^  The  first 
branch  of  commerce  and  navigation  appears  to 
have  consisted  of  the  fisheries,  particularly  of 
cod  and  herrings  ;^^^  and,  in  fact,  the  mode  of 
salting  and  curing  these  was  discovered  by  a 
native  of  the  Netherlands,  (  William  Beakekzoon) 
who  was  born  at  BiervlietS^^  The  exporting  of 
salted  and  dried  fish  to  other  countries,  gave 
occasion  to  the  importing  in  return  of  other 
commodities  in  exchange,  as  articles  of  use,  but 
not  the  produce  of  our  own  country.  This  gave 
rise  to  the  trade  with  the  north,  from  whence  we 
imported  grain  and  timber.  From  time  to  time 
our  commerce  extended  itself  to  all  countries 
and  to  all  commodities.^*^  The  town  of  JDor- 
drecht  was  very  early  known^*^  as  a  place  of 
trade.  At  Amsterdam,  even  before  the  middle 
of  the  sixteenth  century,  there  was  an  established 

(1)  Ei^lbertSy  aloude  Staat  der  Nederlanden,  2  D.  pag.  38 
et  4  D.  pag.  249. 

(2)  Richesse  de  la  HolL  Tom.  1.  pag.  19.  et  suiv. 

(3)  Beschrijving  der  Haring  visscherije,  Amst.  1791.  in  4to. 

(4)  Richesse  de  la  HolL  Tom.  1.  pag.  23  et  suiv. 

(5)  v.  D.  Wall,  Uandvesten  van  Dordzecht.  1  D.  pag.  56, 
83,  108, 132,  140,  and  elsewhere. 


S54f  ON   THE   LAW   MERCHANT. 

First         trade/^^    Other  towns  also  gradually  acquired  a 

^'  foreign  trade/'^ 

The  manufactures  also  of  this  country,  to 
nrhich  the  industrious  Hollander  has  in  many 
places  applied  himself,  have  greatly  contributed 
to  our  foreign  trade,  such  as  cordage,  sail-cloth, 
casks,  linen,  and  woollen  cloths,  hats,  and  the 
like.  From  the  manufacture  here  of  these 
articles^  arose  chiefly  the  trade  between  this 
^ountfy  and  England  and  France.^*^ 

Sect  V. 

■ 

To  the  Second  Period.    From  the  end  of  the  iroverD- 

WestphoF  ment  of  the  Earls  to  the  treaty  concluded  at 
Munster  in  1698.  After  these  provinces  be* 
came,  by  the  Union  of  Utrecht^  mutually  bound 
to  each  other,  and  the  yoke  of  the  earls  had  been 
thrown  off,  our  commerce  increased  rapidly; 
and  although  it  had  before  that  period  been 
confined  to  Europe,  it  now  extended  itself 
to  the  other  quarters  of  the  globe.  At  this 
period,  in  the  year  1602,  was  established  the 
East  India  Company ^  and  in  1621  the  West 
India  Compani/S^^    The  commerce  also  up  the 

(1)  Wagenaar,  Beschr.  van  Amsterdam,  9  Stuk.  pag.  379.  en 
volg. 

(2)  Richesse  de  la  HoUande,  Tom.  1.  pag.  36. 

(3)  Richesse,  &c.  Tom.  1.  pag.  39-42. 

(4)  Wagenaar,  Vaderl.  Hist.  9  Deel.  bladz.  147.  en  volgg.  et 
10  D.  bL  306. 


lia. 
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Mediterranean  became  of  so  much  importance^  To  the 
that  in  the  year  1635  a  Levant  Company  was  \^^ha- 
formed/^  for  the  protection  of  which  several  ^^ 
regulations  have  since  been  made.^^^    The  trade 
to  Iceland^  and  the  Greenland  Whale  Fishery,  and 
that  of  Davies*  Straits,  owe  their  origin  to  this 
period/^^    The  demand  also  for  articles,  the 
manufacture  of  Holland,  increased  remarkably, 
and  was  extended  to  a  variety  of  new  articles, 
as  for  instance,  whalebone,  refined  iiugars^  the 
cutting  of  diamonds,  &c/^^ 

That  the  trade  with  England^  France,  Spainy 
Ptniugal,  and  Germany,  had  greatly  increased^ 
appears  from  the  several  commercial  treaties 
concluded  with  those  powers  during  this  pe* 
nod  ;^^^  but  it  is  chiefly  to  the  carrying  trade 
that  the  navigation  of  Holland  owes  its  pros- 
perity*^^^ 

The  institution  of  Admiralty  Boards  in  the 
year  1597^^^  deserves  also  to  be  particularly  no- 
ticed*  It  is  not  under  these  circumstances  to 
be  wondered  at,  that  to  this  period  is  to  be 

(1)  Wagenaar^  Beschr.  van  Amsterdaniy  9  Stuk.pag.  414-419. 

(2)  Roister  op't  Gr.  PL  Boek.  Art.  Levantachenhandel  en 
Levantvaarders. 

(3)  Richesse,  &c.  Tom.  1.  pag.  67-71. 

(4)  Richesse,  &c.  Tom.  1.  pag.  71-73. 

(5)  Richease,  &c.  Tom.  1.  pag.  73-78. 

(6)  Richesse,  &c.  T019. 1.  pag.  78-80. 

(7)  Instnictie  voor  de  Admiraliteits^Raaden  en  Beditnden  Van 
13  Aug.  1597.  in  't  G.  P.  R  2  D.  Col.  1530. 
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To  the 
treaty  of 
Westphft* 
lio. 


From  the 
peace  of 
Westph». 
lia  to  the 
present 
time. 


ascribed  the  origin  of  insurance  compaiiies/*' 
the  establishment  of  the  bank  at  Amsterdam  in 
1609/'^  and  the  concluding  of  difierent  treaties 
with  foreign  states,^'^  so  that  this  period  may  be 
considered  as  by  far  the  most  prosperous  for  the 
commerce  of  Holland. 

Sect.  VL 

mrd  Period  from  the  Peace  of  Westphalia 
to  our  time.  In  this  period  also  we  have  to  re* 
mark  a  very  considerable  increase  in  the  com- 
merce of  these  states  in  the  East  Indies,^^^  where 
we  possessed  Java,  the  Molucca  Islands  and  the 
Cape  of  Good  Hope ;  and  in  those  places  where 
we  had  established  factories,  and  where  we 
enjoyed  an  exclusive  trade  in  spices,  our  com- 
merce was  splendid/^^  The  great  and  small 
fisheries  were  likewise  considerably  extended.^^^ 

The  establishment  of  the  Surinam  Societji 
the  capture  of  that  colony,  the  trade  to  Berbice, 
Essequeboy  Demerara,  and  Curacaa  formed  so 
many  branches  of  our  West  Indian  commerce.^^ 

The    commercial    transactions  effected  also 


(1) 
(2) 

volgg. 
(3) 
(4) 

(5) 
(6) 
(7) 


Richesse,  &c.  Tom.  1.  pag.  109.  et  suit. 

Wagenaar,  Beschr.  van  Amsterdaniy  9  Stuk.  bl«  430  en 

Richesse,  &c.  Tom.  1.  pag.  158-168. 
Vredes — Tractaat  van  Munster  van  1648.  Art.  5. 
Richesse,  &c.  Tom.  1  pag.  214  et  suiv. 
Richesse,  &c.  Tom.  1.  pag.  ^53-279. 
Richesse,  &c.  Tom.  1.  pag.  27^-344. 
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upon  commissions  from  foreign  merchanto  id  From  the 
almost  all  parts  of  the  globe^have  likewise  proved  ^^^ibii. 
a  very  considerable  source  of  profit.    We  may  1^^^ 
lastly  here  add  a  species  of  trade,  which  although  ^^"^ 
not  very  ancient,  has  in  later  times  become 
very  general  and  lucrative,  namely,  the  dealing 
in  national  and  foreign  funds  or  securities/^^ 

Sect.  VII. 

Such  then  at  one  time  was  the  flourishing  locmse 
state  of  the  commerce  of  this  country.  ^o^  of  the 

Its  advantageous  maritime  position  at  the  ^H™if ^ 
mouth  of  a  great  river,  and  placed  between  the  i«><^ 
northern  and  the  southern  parts  of  Europe^  of 
which  it  forms  as  it  were  the  middle  point ;  the 
necessity  of  seeking  from  other  countries  the 
common  articles  of  consumption,  the  produc- 
tions of  this  country  consisting  almost  solely  in 
butter  and  cheese ;  the  domestic  frugality  of 
our  forefathers ;  their  disposition  to  be  content 
with  a  small  profit ;  their  good  faith  in  the  ful- 
filment of  their  obligations ;  the  little  applica- 

(1)  Ricbesse,  &c.  Tom.  1  pag.  363  et  suit.  When  this 
trade  is  carried  on  as  a  bona  fide  and  real  transaction,  there 
appears  no  reason  for  discontinuing  it ;  but  when  the  stock  itself 
is  not  really  sold  or  transferred,  but  it  is  a  mere  ^peculation  in 
its  rise  or  fall  within  a  certain  time  to  take  the  value  of  tbe> 
difierenoe,  it  is,  in  our  opinion*  a  pest  of  commerce,  and  has  so 
much  resemblance  to  the  ridiculous  stock-jobbing  of  the  year 
1720,  (Wagenaar,  Vaderl.  Hist.  18.  D.  pag.  216,etseqq.)^t)iat 
its  abolition  is  equally  to  be  dsireed* 
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increaM     tioH  of  the  Other  states  of  Europe  to  tradcy 
dine  of  the  manufactures,  and  navigation ;  the  refuge  and 
of Hor*  protection  afforded  by  this  country  to  fordgn 
land.         merchants,  who  sought  there  to  enjoy  a  greater 
portion  of  civil  and  religious  liberty ;  the  re- 
apect'  paid  to  the  mercantile  character,  and 
wise  system  of  legislation  with  respect  to  com- 
merce, especially  with  regard  to  the  duties  on 
imports  and  exports,   and  the  distribution  of 
■•  pure  and  impartial  justice ;  and  lastly,  the  con- 
i  stant  abundance  of  the  precious  metals  in  the 
'  shape  of  coin  or  bullion :  these  are  the  causes 
•  which  raised  the  commerce  of  Holland  to  its 
grandeur  and  magnificence/^^ 

But  with  this  as  with  all  sublunary  affiurs,  it 
happened  that  having  attained  a  certain  height 
it  began  to  decline/'^  To  what  a  miserable  state 
have  our  manufactures  been  depressed  ?  Do  we 
not  now  witness  foreign  vessels  conveying  under 
their  own  flag,  those  articles  which  formerly 
were  transported  exclusively  under  ours  ? 
What  are  the  causes  of  this  declension  ? 
Formerly  commerce  was  considered  by  the^'^ 
other  nations  of  Europe,  as  a  matter  of  trifling 

(1)  Richease,  kc  Tom.  Ch.  6  and  7.  pag.  375.  elsuiv.  PaH 
Comment,  de  RepubL  Bat.  Tom.  1.  S.  149.  pag.  488^90. 

(2)  C.  Zillezen  Neerlands  Opkomst,  Blod   and  Wel?Mit 
p.  88. 

(3)  Richesse  de  la  Hollande,  Torn.  t2.  Chap.  8.  pag.  l«235. 
A.  Rogge,  in  his  Treatise  hereafter  quoted,  pag.  202-243. 
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import,  but  at  the  period  of  this  change,  ac-  increase 
tuated  by  jealousy  of  our  commercial  prosperity,  cUne  of  th^ 
Ihey  used  every  endeavour  to  partake  of  it,  and  ^f  hST^ 
even  to  oppress  ours  by  heavy  duties,  which  ^*^ 
had  the  effect  of  diminishing  our  trade  in  pro- 
portion as  it  increased  theirs.  The  increase 
also  from  time  to  time  of  our  internal  taxation, 
had  necessarily  the  effect  of  increasing  the  price 
of  provisions,  and  with  it  the  price  of  manufacr 
tures  and  labour  j  and  in  those  countries  which 
produced  the  raw  material  manufactories  were 
erected,  which  were  worked  at  much  less  cost. 
The  imprudence  also  of  the  Hollanders,  in  em- 
plo3dng  foreign  seamen  instead  of  natives,  and 
in  engaging  foreigners  into  their  manufactories, 
and  houses  of  trade ;  the  continual  wars  in 
which  our  country  has  been  engaged ;  the  oosts 
of  so  extensive  a  naval  and  military  force  as 
that  we  have  been  obliged  to  maintain^  and  the 
interruption  to  navigation  occasioned  by  these 
wars,  could  not  but  accelerate  this  decline  of 
our  foreign  trade.  The  practice  of  smuggling 
also^  in  which  some  indulged;  the  excessive 
charges  made  in  commission  transactions ;  the 
continual  decline  of  honesty,  and  good  faith 
in  commerce;  the  unlimited  credit  given  tp 
foreigners ;  the  immoderate  luxury,  and  expen- 
sive manner  of  living  of  many  of  our  merchants  ; 
and  the  frequent  and  unpunished  bankruptcies, 
whereby  the  ancient  Batavian  good  faith  was 
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In  create     tanushed,  may  be  also  numbered  among  the  in- 

cUne  dTthe  tiinsic  caases  of  this  decline.    How  mach  also 

of  Hoi^    to  these  causes,  have  not  the  misfortunes  which 

land.  our  country  has  sufiered  for  the  last  ten  or 

twelve  years  contributed,  whereby  the  countiy 

has  been  brought  to  such  a  state,  that  we  may 

apply  to  it  the  words  of  an  able  writer,  who 

g3^yg^(i)  t€  j^Q  nation  is  happy,  when   the  few 

abounding  in  wealth,  abandon  themselves  to 
luxury ;  and  the  many,  and  by  far  the  most  use- 
fol  part  of  the  community,  suffer  under  a  want 
of  the  common  necessaries  of  life.  No;  the 
-true  policy  of  a  state  consists  in  rendering  the 
whole  body  of  the  people  happy/' 


Meant  of 
reyiTing 
our  eom- 
merce. 


Sect.  VIII. 

The  question  how  our  commerce  and  naviga- 
tion may  be  revived,  is  of  the  first  importance.^*^ 

(1)  H.H.  Van  den  Heuvel  in  his  Treatise  hereafter  quoted, 
pag.  42. 

(2)  With  respect  to  this  question,  see  the  Project  for  the  Im- 
provement of  Commerce,  by  His  Highness  William  IV,  on  the 
27th  August,  1751,  in  the  Assembly  of  the  States  General,  in 
the  Annals  of  the  Netherlands  of  October  1751.  pag.  894-909. 
The  Answers  of  H.  H.  Van  den  Heuvel,  A.  Rogge,  and  C.  Zilleseo, 
given  on  the  questions  proposed  on  the  part  of  the  Dutch 
Society  of  Sciences  at  Haarlem :  viz.  What  are  the  grounds  of 
the  commerce  of  Holland,  its  increase  and  prosperity  ?  What 
causes  and  accidents  have  hitherto  exposed  it  to  change  and 
decline  ?  What  means  are  the  readiest  and  best  calculated  to 
maintain  it  in  its  present  state,  to  promote  its  advancement,  and 
to  raise  it  to  the  highest  degree  of  prosperity  ?     The  answers 
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The  means  are  different  as  far  as  regards  our  Means  of 
internal,  or  our  external  trade  and  navigation,  our  com- 
The  increase  of  our  internal  commerce,  must  ™®'"* 
certainly  be  looked  to  as  the  greatest  sQurce  of 
the  two  others.    To  render  this  flourishing  it  is 
necessary  to  encourage  agriculture,  and  to  bring 
into  a  state  of  cultivation  our  numerous  tracts 
of  waste  land. 

The  fisheries,  which  formerly  yielded  so  many 
millions,  ought  also  to  be  promoted  by  all  pos- 
sible means.  Next  in  importance  is  the  encou- 
raging in  our  own  and  other  countries,  the  use 
of  our  own  manufactures,  and  the  checking,  by 
every  means  in  our  power,  the  establishment  of 
foreign  manufactories.^^^  For  the  extension  of 
our  foreign  commerce  and  navigation,  we  ought 
to  prevent  as  much  as  possible  the  withdrawing 
of  the  precious  metals  from  our  own  country, 
and  for  this  purpose  to  avoid  all  concern  in 
mercantile  companies ;  to  make  no  advances  to 
foreign  merchants,  but  on  goods  previously 
shipped  for  this  country ;  to  assist  no  measures 

to  these  questions  are  to  be  found  in  the  16th  Vol.  of  the  Trea- 
tises of  the  aforesaid  Society.  Riches«e,  &c«  Tom*  2*  Ch.  9.  pag. 
236  et  sui V.  H.  H.  Van  den  Ueuvers  Ti^eatise  on  the  Necessity  of 
promoting  Public  Industry,  and  the  Means  fit  for  that  Purpose, 
as  it  relates  to  our  Country  (Utr.  1780).  C.  Zillesen  Philoso- 
phical Inquiry  into  the  Rise  and  Prosperity  of  Holland  (Amstr. 
1796). 

(1)  See  this  subject  tveated  at  large  in  the  Answer  of  V.  D. 
Heuvel.  pag.  54-104. 
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Means  of 

reviving 
our  com- 
merce. 


Trade  of 
Awuterdanu 


for  the  improvement  of  foreign  colonies,  either 
by  the  making  or  negociating  of  loans  for  this 
purpose. 

The  return  to  frugality  and  good  faith,  to 
punish  bad  faith  and  fraudulent  bankruptcies, 
and  to  promote  speedy  justice,  might  do  much 
towards  accomplishing  this  object.  Finally,  the 
establishment  of  a  lasting  peace,  whereby  an 
end  may  be  put  to  this  destructive  war,  is  indis- 
pensably necessary  to  the  hope  of  any  revival 
of  our  decayed  commerce  and  navigation ;  and 
we  close  this  part  of  our  subject,  with  the  hearts 
felt  wish,  that  our  present  monarchical  govern- 
ment, which,  certainly,  upon  the  first  prindples 
of  state  policy,  is  to  be  preferred  to  those^'^ 
changeable  forms  of  government,  which  in  the 
late  years  have  so  miserably  unsettled  every  thing, 
may  ere  long  be  followed  by  the  return  of  peace, 
and  the  revival  of  commerce  and  navigation. 

Sect.  IX. 

Having  thus  taken  a  view  of  commerce  in 
general,  we  must  not  omit  to  notice  that  of 
Amsterdam  in  particular.^^^ 

The  commerce  of  this  city  may  be  classed 
under  three  distinct  heads. 


(1)  MoDtesquieUy  PEsprit  des  Loix.  Liv.  5.  Ch.  10-12. 

(2)  Compare  on  this  subject  Wagenaar,  Beschr.  v.  Amster- 
dam,  9  St.  as  also  the  work  of  Le  Long,  Koophandel,  v.  Amster- 
dam»  10th  or  last  edition  of  1801,  in  4  vols,  in  8vo. 
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1.  For  the  sale  of  articles  either  prepared,  iVadeof 
brought  in,  or  used  in  this  city,  there  are  public  ^^*^^^^* 
markets  held  daily,  weekly,  or  at  other  fixed 
periods,^^^  and  a  number  of  market  places.^'^ 
There  is  also  a  variety  of  guilds  or  companies 

(^  different  trades  ;^'^  these  are  not  so  extensive 
as  formerly,  and  do  not  enjoy  the  same  privi- 
l^es ;  yet  their  by-laws  and  regulations  are 
still  favoured  and  protected,  so  £ir  as  they  are 
not  found  contrary  to  good  policy. 

2.  The  next  ^  branch  consists  in  the  internal 
and  foreign  trade/^^for  the  carrying  on  of  which 
there  were,  at  a  very  early  period,  ferries  esta- 
blished in  most  of  the  places,  situated  on  the 
sea,  or  rivers,  or  canals,  where  vessels  load  or 
discharge  at  certain  fixed  periods/^^ 

3.  In  so  far  as  regards  the  last,  branch  or  the 
foreign  trade  of  Amstcrdamf  its  origin  may  be 
fixed  at  about  the  middle  of  the  fourteenth 
x^ntury,  and. before  the  closing  of  that  and 
during  the  fifteenth  and  sixteenth  centuries, 
this  trade  increased  to  such  a  degree^^^  that  it 
jextended  itself  to  all  the  then  known  parts  of 

(1)  Wagenaar,  d.  L  pag.  3-11. 

(2)  Wagenaar»  d.  1.  pag.  1 1-64. 
(3>  Wagenaar,  d.  1.  pag.  64-224. 

(4)  Le  Long,  3  D.  19  Kap.  pag.  1-46. 

(5)  Wagenaar,  d.  1.  pi^.  280-368. 

(6)  Wagenaar,  d.  1.  pag.  379-387. 
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TAdc^of^  the  globe.^^^  For  the'  promotion  of  this  com- 
merce^ there  is,  at  Amsterdam^  an  exchange^ 
where  the  merchants  first  assembled  on  the  1st 
of  Augost,  1613  :<*>— three  public  weighing 
pboes  for  such  goods  as  are  sold  by  weight  :^^— 
and  in  the  year  1609  a  bank  was  establishedt  on 
the  model  of  those  of  the  other  mercantile  states 
of  Europe.  It  is  also  the  general  banker  of  sll 
those  who  -wish  to  trust  their  funds  on  the  secn- 
rity  of  the  city.  There^  also^  all  persons  could 
(exchange  their  coin^  the  bank  bring  content 
with  the  smallest  possible  profit  The  value  of 
all  bills  of  exchange,  drawn  or  negodated  her^ 
firom  six  hundred  guilders  and  upwards,  was  to 
:be  paid  into  the  bank ;  but  the  rise  in  the  value 
of  the  bank  Hock  occasioned  afterwards  many 
bills  to  be  drawn  payable  in  cash.  No  one  can 
draw  upon  the  bank  for  a  sum  exceeding  his 
quantity  of  stock,  and  no  one's  funds  therein 
can  be  arrested.^*^  The  credit  of  the  bank 
security  increased  so  rapidly  that  its  stock  soon 
became  above  par.  This  was  termed  the  agio 
of  the  bank  stock.     The  funds  which  any  one 

(1)  Wagenaar,  d  1.  pag.  387-425.    Le  Long,  3  D.  20-27. 
Kap.  et  4  D.  28-33.  Kap. 

(2)  Wagenaar,  7  Stuk,  pag.  89-99.    Le  Long,  1  D.  pag. 
64-68. 

(3)  WageDaar,  d.  I.  pag.  104-110.    Le  Long,  I  D.  9  Kap. 

(4)  See  supra  pag.  433. 
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has  in  the  bank  are  disposed  of  by  transfers,  M«ney. 
checks,  or  orders,  on  the  commissioners  of  the 
bank,  and  they  must  be  brought  in  either  by  the 
party  himself  who  signs  them,  or  by  his  at- 
torney/*^ 

Brokers,  to  the  number  of  five  hundred,  as 
well  Jews  as  Christians,  are  appointed ;  and,  be- 
sides these,  there  are  many  who  act  as  brokers 
without  being  regularly  admitted ;  but  it  is  not 
permitted  to  brokers  to  deal  or  carry  on  trade  in 
those  articles  in  which  they  act  as  brokers,  but 
only  for  their  employer,  to  whom  they  are  bound, 
so  soon  as  he  desires  it,  to  account  for  all 
articles  purchased  or  sold  by  them,  either  at 
public  auction  or  by  private  contract  For  this 
purpose^  they  are  bound  to  keep  a  proper  re- 
gister of  all  these  transactions,  to  serve  as  proof 
in  case  of  dispute/*^ 

Lastly,  we  have  also  in  this  city,  besides 
the  brokers  above-mentioned,  a  variety  of  per- 
sons employed  in  navigation  and  commerce, 
such  as  commission  agents,  for  freight  or  cargo^ 
shippers,  weighers,  corn-porters ^  corn-meters, 
lightermen,  watermen,    stedge-men,   ship-wrights, 

(1)  Wagenaar,  9  Siuk,  pag.  530-441.  Le  Long,  1  D.  5  Kap. 
pag.  150-219. 

(2)  Wagenaar,  9  Stuk,  pag.  188-194.  Le  Long,  1  D.  2  Kap. 
p.  68-115. 
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Trade.  *     mait'4ikikers9   jnlots^    waggoners,    carrieri^  dnd 
pUcken,  ^S'> 

# 

Sect*  X« 

Before  we  dose  this  chapter,  we  fhii±  it 
iMSceBsaiy  to  tm&ce  shortly  some  speciid  nbatikers 
idatuig  to  trade.<'> 

Firif.  Trade,  tfailt  is,  that  kind  of  traffic  which 
itibxikk  in  the  purchasing  of  ^  arddfes^  tnitk 
flie  ikiw  to  resfell  them  at  a  piroflt,  i^  dpeA  ttf 
i¥iiry  member  of  the  stat^  to  dzefcis^  scr  fiir  lH 
lit  laws  do  not  prescribe  any  IhMtel  th^AUb^ 
ik  curyHif;  otaf  trade  in  whaksale,  u  €•  in  tbtf 
ddSin^  of  a  cbbsiderable  quantity  at  U  tiifiie  M 
ftose  articles  which  are  sold  by  number,  wdgttty 
tit  nveasdre,  this  general  liberty  is  hardly  aub)«ee 
to  any  restraint;  but  in  trade  by  retail^  this 
liberty  is  subjected,  by  many  local  kws,  to  a 
variety  of  restrictions  and  regulations,  in  order 
to  prevent  the  abuse  thereof  which  may  be  com- 
mitted  by  one  inhabitant  to  the  prgudice  of  the 
others/'^ 

(1)  Wagenaar»  d.  L  pag.  447-465. 

(2)  See  also  G.  T.  Von  Martens,  Grondrisz  des  Handel-rtclits, 
1  Bosch.  Abschn.  1-6. 

(3)  See  with  regard  to  this  subject,  the  by-laws  and  corpon- 
tion  laws  in  oiany  towns  <rf  this  country;  which  laws,  in  so  fiff  as 
they  may  be  considered  as  laws  founded  qu  good  policy,  are 
stilly  with  great  propriety,  maintained  in  full  force. 
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It  is  on  this  account  that  it  is,  among  other  Tnuie. 
things,  forbidden  to  walk  about  the  streets  with 
articles  of  merchandize  for  sale,  which  is  termed 
hawking  or  huckstering/^ 

The  title  of  merchant  is  held  in  such  repute, 
that  it  is  even  no  disparagement  to  nobility /^^ 
The  liberty  of  trade  is  equally  open  to  all 
persons,  Jews  as  well  as  Christians,  females  as 
well  as  males.  However,  in  the  case  of  married 
women,  they  are  not  at  liberty  to  act  as  public 
traders  but  with  the  knowledge  or  privity  of 
their  husbands,  and  minors  only  after  they  have 
been  tacitl/'^  emancipated  from  the  parental 
power,  or  have  a  venia  atatisS^^ 

Secondly.  Trade  is  carried  on  either  by  ex- 
changing one  article  of  commerce  for  another, 
which  is  commonly  called  barter^  or  by  purchase 
and  sale.^^^  This  is  done  either  for  ready  money  or 
upon  credit.  If  the  sale  is  for  ready  money ,  and 
payment  is  not  made,  the  seller  may  reclaim 
the  goods  within  a  short  time,  generally  six 
weeks.^^^    The  payment  is  either  made, 

1.  In  cash  or  per  banco^  that  is,  by  the  transfer 
of  so  much  stock.^^^ 

(1)  Plac  Roll.  12  April  1749.    Publ.  12  Aug- 1802. 

(2)  Leyser,  Med.  ad  Ptod.  Tom.  10.  Spec.  670.  Med.  22. 

(3)  See  above,  page  84. 

(4)  See  above,  page  95. 

(5)  See  above,  page  224-236. 

(6)  Vid.  supra,  p.  1 20  et  235. 

(7)  Vid.  supra,  p.  565. 
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Trade.  2.  Bj  bill,  that  is,  by  the  endondng  of  an 

accepted  bill  of  exchange  to  the  creditor,  who 
has  dien  the  power  either  to  endorse  it  over  to  a 
third  person,  or  to  demand  pajrment  of  the 
acceptor,  when  due. 

If  not  paid,  the  bill  is  protested,  and  the 
holder  has  his  remedy  against  the  acceptor,  the 
drawer,  and  the  other  indorsers.^^^ 

3.  By  cash  acquittanceSj  or  orders  on  the 
bank ;  but  the  party  who  gives  these  is  not  liable 
in  case  of  non-payment,  if  pa3mient  has  not  been 
demanded  within  ten  days ;  and  if  this  acquit- 
tance or  receipt  be  not  signed  by  the  person  who 
gave  it  in  payment,  but  by  another,  in  such 
case  pajrment  must  be  demanded  within  three 
days  after  it  has  been  taken  in  payment.^'^ 

4.  By  set  off  (rescontre),  that  is,  by  a  counter- 
claim of  the  other  party /'^ 

A  payment  on  account,  or  in  diminution,  is 
termed  a  payment  a  canto. 

Thirdly.  Trade  may  again  be  classed  under 
three  heads, 

1.  Trade  on  one's  own  account. 

2.  Trade  upon  commission ;  and 

(1)  All  this  will  become  clearer  when  we  hereafter  come  to 
treat  of  the  law  of  bills  of  exchange  in  the  seventh  section. 

(2)  Reure  van  Amsterdam  van  30  January,  1776,  in  the  2ik! 
Vervolg.  der  Handvesten.  pag.  83. 

(3)  This  is  also  termed  compensation,  vid.  sopra,  page  Tlh 
272. 
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3.  Trade  as  a  public   shipper,  to  forward  iVade. 
goods  to  foreign  parts. 

Trade  on  our  own  account  is  that  which  is  car- 
ried on  at  our  own  risk  of  profit  and  loss.  Trade 
on  commission  consists  in  making  the  sale  or 
purchase  of  wares,  jponey,  bills  of  exchange, 
effecting  insurances,  &c.  at  the  usual  or  such 
other  commission  (provisie)  as  may  be  agreed 
upon. 

The  commission  agent  (commissionaire),  pro- 
vided he  uses  due  diligence  and  prudence,  is 
not  liable,  in  case  of  non-payment  by  the  pur* 
chaser  of  goods  sold  by  him,  unless  he  has  taken 
upon  himself  the  risk,  under  a  del  credere  com-^ 
mission,  for  which  he  is  entitled  to  an  addi- 
tional commission. 

The  trade  of  a  shipper  consists  in  tlie  for- 
warding of  goods  to  foreign  parts,  for  which  he 
receives  a  commission.^^^ 

Fourthly.  Trade  may  be  carried  on  either  by 
one  person  alone,  or  by  several  persons  con- 
jointly. 

The  latter  is  termed  company  or  partnership, 
the  special  laws  relating  to  which  we  shall  set 
forth  in  the  following  sections. 

Fifthly.  In  addition  to  the  merchant  himself, 
there  are  yet  other  persons  necessary  to  the 
carrying  on  of  commerce ;  such  as  factors,  that 

(1)  Martens,  Gnindiisz  des  Haiidels.r6chts.  S.  18. 
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Trade.  iff  penons  who  undertake  the  managem^t  or 
superintendence  of  any  affidr  or  matter  of  buiU 
neas  on  account  of  another,  by  virtue  of  a  power 
fdft  that  purpose/^^  Brokers,  who  buy  and  aeD 
fer  merchants,  and  who  are  thus  evidence  fiv 
both  parties/'^  Book-keepers,  who  keep  the 
neceasary  accounts  of  all  matters  relating  to  die 
fconeem  in  a  set  of  books,  consisting  of  liie 
journal  or  dajfJH)ok ;  the  ledger^  which  contain 
the  Gffixi  standing  accounts ;  ttu  mooke-hooki, 
itk  wUdb  are  entered  the  articles  purchased, 
with  tiie  cost  prices ;  the  caskiookf  containiiig 
tib^  dkdly  receipts  and  payments,  &c/^^ 

Laatfy.  We  must  enumerate  as  persona  ne- 
4tUaai7  to  commerce,  clerks,  storeJseepers,  sf- 
prentices,  porters^  tnessengers^  and  the  like,  ac- 
cording to  the  extent  of  the  trade  of  the 
house/*^ 

Sect.  XL 

PMoer.         Company  or  partnership  is  a  contract  whereby 
'^'  two  or  more  persons  bring,  or  engage  to  bring; 

into  community  a  certain  stock,  for  the  puipose 
of  deriving  in  common  an  honest  profit  there- 
from, with  the  mutual  obligation  of  fairly  ac- 

(1)  D.  D.  ad  tit.  ff.  de  instit.  Act. 

(2)  See  above,  page  438,  439. 

(3)  See  also  the  writers  on  the  Italian  method  of  book-keeping* 
as  Desaguliers,  De  Graaf,  Strabbe,  and  others. 

(4)  De  Koopman,  1  D.  No.  37-40. 
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cbiintifig  to  each  other/^^    The  essential  requi-  Partner- 
sites  of  this  contract  are,  ^ 

I.  Thait  each  brings  something  intd'  the  so- 
ciety, or  binds  himself  so  to  do,  whether  it  be 
money  or  any  other  article,  01*  whether  it  be 
diligence  or  labour/*^ 

d.  That  the  partnership  t)6  entered  into  for 
the  mutual  benefit  of  both  parties  ;  since,  if  it 
were  for  the  benefit  of  one  olity,  it  would  then 
60  a  mere  contract  of  mdndateS^^ 

8.  That  the  object  of  the  parties,  itl  6nteritifg 
into  tins  contract,  be  to  gain  a  profit,  in  ii^hich 
each  may  expect  to  participate  in  proportion  to 
the  share  which  he  has  trontributed  to  the  com- 
Inon  stock. 

Th6  stipulation  that  one  only  shall  enjoy  the 
profits,  and  the  other  bear  all  the  losses,  id 
tehned  taking  the  lion'd  share  (societas  leamnaX 
and  is  not  valid  in  law/^^ 

4.  The  object  of  the  partnership,  and  for 
which  the  contracting  parties  unite,  tbust  be  ^ 
lawful  one,  and  the  profit  which  the;^  stek  to 
derive  therefrom  an  honest  oiie.^*^ 

To  render  this  contract  of  partnership)  e^uit^  Profit  and 

lOM. 

(1)  Pothier  on  Partnership,  C.  I.  S.  L 

(2)  Pothier,  d.  1-  S-  7. 

(3)  Pothier  d.  1.  S.  8. 

(4)  L.  17.  S.  ff.  pro  socio.    Pothier*  d.  1.  S.  9. 

(5)  L.  L  S.  14.  ff.  de  tut.  et  rat.  distrah.  L.  35.  S.  3.  ff.  de 
Contra  Empt. 
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Profit  ml  able»  the  share  of  each  in  the  profits  ought  to  be 
^^  in  proportion  to  the  value  of  his  coptribution  to 

the  common  stock.  This,  however,  admits  of 
exceptions : 

.  .1.  In  case  of  a  special  agreement,  whereby  he 
who  has  brought  in  less  than  the  other  is  so  fiu* 
fiivoured  as  to  be  allowed  to  share  equally  in  the 
profit^. 

.,  S.  When  a  greater  share  of  the  profits  is 
assigned  to  one  of  the  partners,  in  consideratioa 
of  his  superior  knowledge  or  skill  in  oonductiog 
the  business,  whereby  the  company  has  been 
benefited  in  that  proportion.^^^ 
;  With  respect  to  die  loss  which  the  company 
may  suflfer,  each  of  the  partners  ought  to  have 
his  share  apportioned  to  that  which  he  would 
have  been  entitled  to  derive  from  the  profits^ 
had  there  been  any,  unless  the  degree  of  dili- 
gence and  labour  contributed  by  one  of  the 
partners,  renders  it  but  just  that  he  should  bear 
a  smaller  proportion,  or,  in  fact,  be  wholly  free 
from  the  loss/*^ 

When  it  appears  that  the  contract  of  partner- 
ship is  merely  a  cloak,  in  order  to  cover  a  loan 
of  money  at  an  interest  above  the  legal  rate,  it 
must  be  declared  void,  and  all  that  such  pre- 
tended partner  has  received,  as  his  share  in  the 

(1)  Pothier,  d.  1.  S.  11-14. 

(2)  L.  29.  S.  1.  if.  pro.  aoc.    Pothier,  d.  1.  S.  15. 
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profits,  must  be  carried  to  his  account  as  pay-  Profit  and 
ments  made  in  diminution  of  the  principal/^^         ^' 

Sect.  XII. 

Partnerships  are  either  general  or  special.         Different 
The  general  may  again  be  divided  into  two  ^£ 
kinds — ^the  one  of  all  the  goods  of  the  respective  •^p;.*"^ 

^  '^  conditions. 

parties ;  the  other  only  of  all  the  profits  or  gain 
acquired  during  the  partnership. 

The  partnership  or  community  of  all  the 
goods^'^  is,  that  whereby  the  contracting  parties 
agree  to  bring  into  common  all  their  goods, 
whether  present  or  future.  No  one  is  pre- 
sumed  to  intend  to  enter  into  this  kind  of  com- 
munity ;  it  must  be  the  result  of  an  express  and 
positive  agreement.^^^  It  may  be  entered  into 
between  persons,,  one  of  whom  is  much  richer 
than  the  other .^^^  All  the  goods  of  which  either 
of  the  parties  is  possessed  at  the  time  of  entering 
into  this  contract  become  from  that  moment 
common,  without  any  necessity  of  delivery .^*^ 
This  company  or  community  comprises  every- 
thing which  either  of  the  parties  possesses  or 
acquires,  under  whatever  title  it  may  be  derived, 

(1)  Pothier,  d.  1.  S.  16  et  17. 

(2)  Societas  universonim  bononim. — See  on  this  Pothier, 
d.  L  2.  C.  S.  2-6. 

(3)  L.  7.  ff.  pro.  soc. 

(4)  L.  5.  S.  1.  S.  eod. 

(5)  L.  1.  S.  1.    L.  2.    L.  3.  ff.  eod. 
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DiiRsmit    whether  by  inheritance,  gift,  or  l^^acy.^^  Thote 
partner-     things  alone  are  excepted  which  belong  or  come 

co'nditiooL  ^  ^°®  ^^  ^^  parties  under  the  express  condi- 
tion of  not  being  brougnt  into  partnership,  or 
which  have  been  acquired  by  x»piinal  or  dis- 
honest means.^*^ 

Tim  kind  of  company  renders  each  i£  die 
parties  liablefor  the  debts  of  the  other,  due  at  the 
time  of  enteringinto  this  contract,  as  well  alsp  u 
fei  those  which  either  has  been  obliged  to  incur, 
during  the  partnership,  for  the  support  of  him- 
sd^  or  children,  or  family.<^>  lliis  liabi% 
matt  not,  however,  be  extended  to  foolish  ex- 
paces,  or  to  money  wasted  at  play,  or  in  de- 
jbauchery,  or  to  fines  imposed  f<xr  misdemeanoa 
committed  by  either  of  the  parties.^*^ 

The  partner sh  ip  of  general prqfit^^^  is  that  where- 
by the  parties  enter  into  a  community  of  all  that 
which,  during  the  partnership,  may  be  ac- 
quired by  either,  from  what  trade  soever  it  may 
be/'^  This  partnership  is  confined,  however,  to 
mere  profit,  and  therefore,  whatever  is  acquired 

(1)  L.  3.  S.  1.    L.  52.  S.  16.  ff.  eod. 

(2)  L.53.    L.  54.  ffleod. 

(3)  L.  73.  ff.  eod. 

(4)  L.  52.  S.  18.    L.  55.    L.  56.    L.  59.    S.  1.  ff.  eod. 

(5)  Societas  universoruniy  quse  ex  qusestu  veniunt— See  abo 
Pothier,  d.  1.  S.  7. 

(6)  L.  7.    L.  13.    L.  52.  S.  8,  ff.  pro.  soc 
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by  inheritance,  gift,  or  legacy,  does  not  fall  Different 
within  it.<»  ^^ 

The  parties  also  are  not  liable  for  the  debts  of  "^ -f^SIJli^ 
each   other,  either  existing  at  the  time  of  the 
contract  entered  into,  or  incurred  during  the 
contract,  for  objects  not  relating  thereto/^^ 

The  special  coinpsmies  or  partnerships  are, 

1.  Those  which  are  entered  into  for  the  pur- 
pose of  possessing  certain  particular  things  in 
common,  and  to  share  the  fruits  thereof/^^ 

2.  Partnerships  for  the  purpose  of  carrying 
on  in  union  any  particular  act  or  handicraft 
trade/*^ 

3.  Partnerships  for  carrying  on  any  particu- 
lar species  of  commerce.  Under  this  head  is 
comprehended, 

1.  Such  contract  as  two  or  more  persons 
enter  into,  in  order  to  carry  on  a  certain  trade 
or  business,  in  the  name  of  all  the  partners  in 
common ;  for  example,  in  the  name  of  **  N.  N. 
and  Company.**  This  is  termed  the  firm  of  the 
partnership. 

2.  The  company  or  partnership  termed  en  iMib&at 
commenditCj  that  is,  when  a  merchant  agrees  S^^* 
with  any  particular  person  to  carry  on  any  trade 

or  business  in  partnership,  as  to  profit  and  loss, 

(1)  L.  9.    L.  10.    L.  11.    L.  71.  S.  1.  fF.  eod. 

(2)  L.  12.ff.  eod. 

(3)  L.  5.  fF.  eod.    Pothier,  d.  1.  S,  8. 

(4)  Pothier,  d.  1.  S.  9. 
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Lateat       but  to  be  cooducted  in  the  name  of  this  mer* 

partner* 

thipt.  chant  alone,  and  the  other  merely  brings  in  a 
certain  sum  of  money  as  the  capital,  under  the 
condition  that  he  shall  draw  a  certain  proportioQ 
of  the  profits. 

S.  The  antmymous  company  or  partnerMhip^iS^ 
is,  a  contract  whereby  two  or  more  persons  agree 
to  share  in  a  certain  trade  or  business^  tobecon- 
ducted  by  one  of  them  in  his  name  alone.^^^ 

The  contracts  of  partnership  are  frequently 
qualified  by  special  coomamU^  for  ezanqple^  at 
what  time  the  partnership  shall  commence,  Udd 
how  long  it  shall  continue ;  what  shall  be  the 
power  of  each  particular  partner,  in  the  conduct 
or  management  of  the  concern ;  what  shall  be 
the  proportion  of  each  in  the  profits  and  losses ; 
how  to  secure  any  particular  member,  who, 
although  partner  for  an  equal  share,  has  brought 
more  capital  into  the  concern  than  the  others/'^ 

Sect.  XIIL 

Ri^to  and  A  partnership  once  commenced  gives  to  each 
partoen.  member  of  the  firm  several  rights,  while  at  the 
same  time  it  imposes  on  him  several  duties,  not 
only  with  respect  to  each  other,  but  also  with 
respect  to  third  persons.  These  several  rights 
and  duties  may  be  enumerated  as  follow : 

(1)  Pothier,  d.  1.  S.  10.  Martens,  Grandrisz  des  Handeb- 
rechts,  S.  21-23. 

(2)  Pothicr,  d.  I.  3.  C.  pag.  54-68. 
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1.  Each  partner  is  at  liberty  to  dispose  of,  or  R^ts  and 
apply,  the  partnership  property  for  partnership  pannen. 
purposes/*^ 

2.  Each  of  the  partners  must  bear  his  share 
of  the  costs  and  charges  necessary  for  the  care 
and  preservation  of  the  partnership  property/*^ 

3.  No  one  of  the  partners  can  make  any  al- 
teration or  repairs  in  the  immoveable  property 
belonging  to  the  partnership,  without  the  con- 
sent of  the  others/'^ 

4.  No  one  of  the  partners  can  alienate  or 
pledge  the  partnership  property  beyond  his  own 
share  therein/*^ 

5.  One  of  the  partners  may  indeed  admit  a 
third  person  as  partner  with  him  for  his  own 
sharCj  but  not  as  a  general  partner /^^ 

6.  In  those  partnerships  which  carry  on  trade 
as  a  firm,  each  of  the  partners  is  liable  for  the 
whole  of  the  debts  of  the  company  :^^^ — provided 
these  debts  have  been  created  by  a  person  who 
had  power  to  bind  the  partnership,  and  provided 

(1)  Pothier,  d.  1.  5  Hoofdst  S.  1. 

(2)  L.  12.  fF.  comm.  div.    Pothitr,  d.  L  S.  2. 

(3)  L.  28.  ff.  comm.  divid.  L.  11.  ff«  si  serv.  yina.  Pothier, 
d*  L  S.  3. 

(4)  L.  68.  ff.  pro  soc.    Pothier,  d.  1.  S.  4. 

(5)  L.  47.  S.  fin.  ff.  de  Reg.  Jur.  L.  20.  L.  21.  L.  22.  L.  23. 
ff.  pro  soc.    Pothier,  d.  1.  S.  5. 

(6)  Pothier,  d.  L  6  C.  S.  2.  et  Notes,  pag.  235-237. 

P  P 
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Rights  and  they  wefo  made  io  the  name  of  the   corn- 
duties  of  ^ij 

partners.       paiiy. 

7*  A  partner  en  commendite,  and  he  who  has  a 
share  in  an  anonymous  company,  is  liable  to  his 
copartner,  but  not  to  a  third  person.^'^ 

8.  Each  partner  is  bound  to  answer  to  his  co- 
partner, for  all  that  he  is  indebted  to  the  part- 
nership under  deduction  of  what  it  is  indebted 
to  him.  This  debt  of  one  partner  to  the 
company  is  measured  by  the  amount  of  capital 
which  each  is  pledged  to  bring  in,  so  far  as  he 
has  not  yet  brought  it  in }  and  by  the  amoont 
he  has  drawn  upon  the  general  cash  of  the 
concern  for  his  own  private  expenses  :  and  he 
is  also  bound  to  make  good  all  damage  done  to 
the  partnership  property  by  his  neglect  or  care- 
lessness/*^ 

9.  Each  partner  is  bound,  in  proportion  to  his 
share  in  the  capital,  to  satisfy  the  claims  of  his 
copartners  upon  the  concern,  under  deduction 
of  what  they  on  the  other  hand  owe  to  the  com- 
pany/*>  From  the  obligations  which  arise  out 
of  this  contract  of  partnership  there  lies  a  per- 
sonal action,  for  each  partner  and  his  heirs 
against  his  copartners  and  their  heirs,  to  enforce 
the  performance  of  all  those  obligations  which 

(l)Potluer,  d.  1.  S.3et4. 

(2)  Pothier,  d.  1.  S.  5. 

(3)  Pothier,  d.  1.  7  Cap.  S.  1-5. 

(4)  Pothier,  d.  1.  S.  6. 
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flow  from  the  nature  of  the  contract  itself,  or  Rights  and 
from  the  special  covenants  inserted  in  the  deed  p^fj^. 
of  partnership/'^ 

Sect.  XIV. 

All  partnerships  end —  How  part- 

1.  By  efflux  of  the  time  fixed  for  the  duration  "^JP 
ef  the  partnership. 

2.  By  the  extinction  of  the  subject  matters 
or  completion  of  the  dbject  of  the  partnership. 

S.  By  the  death  or  bankruptcy  of  one  of  the 
parties.  However,  death  does  not  extinguish 
the  partnership  when  one  of  the  covenants  is 
that  the  partnership  shall  continue  to  the  heirs.^^^ 

4.  By  the  wish  of  one  of  the  parties  to  retire 
from  the  concerns,  provided  this  wish  be  ex- 
pressed bonajide  and  not  at  an  unreasonable  or 
inconvenient  time.^^^ 

The  effect  of  the  dissolution  of  a  partnership 
is,  that  all  contracts  thereafter  entered  into 
by  either  of  the  parties  is  to  be  considered 
as  made  on  his  own  account,  unless  they 
necessarily  have  a  relation  to   the  affiiirs    of 

(1)  Tbis  18  termed  actio  pro  socio.  Voet,  ad  tit  ff.  pro  soc. 
n.  9.  seqq. 

(2)  Herein  our  modem  law  differs  from  the  Roman  law. 
Bynkerefaoek,  Qinest  Jur.  Priv.  lib.  3.  cap.  10.  pag.  450.  vs. 
Noli  objicere,  &c. 

(3)  Pothier,  d.  1.  8.  cap. 

P  P  2 
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How  part-  the  late  concem.^^  The  late  partners  are  en- 
tndJ^  titled  to  demand  from  each  other  the  liquida- 
tion of  the  partnership  accounts^  and  a  gene- 
ral account  and  division  of  the  partnership  pro- 
perty. For  this  purpose  a  statement  is  first 
drawn  out  of  what  each  owes  to  the  concern^ 
and  hia  counter  claims  are  set-off.  After  this  a 
statement  is  to  be  made  out  of  all  the  partner- 
ship property,  in  which  are  to  be  included  the 
sums  for  which  each,  on  account  taken,  is  found 
to  be  a  creditor  of  the  concern,  and  which  thejr 
are  to  be  paid  before  any  division  takes  place. 
Every  article  then  of  the  partnership  property  ii 
valued.  Ajfter  this,  the  division  commences, 
which  is  decided  by  lot;  he  who  draws  the 
greater  lot  being  discharged  with  a  propor- 
tional payment  to  him  who  draws  the  smaller 
lot.  Sometimes  this  division  takes  place  by 
setting  up  the  partnership  stock  to  the  highest 
bidder  among  themselves. 

The  debts  due  to  the  concern,  which  are  con- 
sidered good  (solide)j  are  in  like  manner  divided 
by  lot,  and  those  which  are  held  bad  or  doubt- 
ful are  given  over  to  some  one  to  collect,  and 
the  money  accounted  for.  The  costs  of  the 
division  are  borne  in  common.^^^ 

(1)  L.  40.  L.  65.  S.  10.  ff.  pro  soc  Pothicr,  d.  1.  9.  C.  S.  1. 

(2)  Pothier,  d.  1.  S.  2-6. 
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CHAPTER  11. 

General  View  of  the  Maritime  Laws  of  Holland. 

Sect.  I. 

Since  according  to  the  general  law  of  nature  Freedom 
and  of  nations,  the  sea  can  be  the  special  pro-  tiom  ^^*^ 
perty  of  no  one,  and  in  fact  the  nature  of  the 
thing  does  not  admit  of  it,  it  follows  that  the 
navigation  of  the  sea  is  free  to  every  one,  and 
that  all  impediments  thereto  are  so  many  in- 
vasions of  the  natural  rights  of  man/^^  After, 
however,  a  title  to  land  was  acquired  by  occu- 
pancy, a  certain  territorial  right  over  the  sea 
adjoining  these  lands  was  introduced,^'^  and  on 
this  is  founded  the  justice  of  confining  the  right 
of  fishing  in,  and  obtaining  from,  such  adjoining 
seas  its  valuable  productions,  such  as  corals, 
pearls,  amber,  &c.,  to  the  inhabitants  of  these 

(1)  D.  A.AzuniyleDroitMaritiiiiedel'Europe.  Tom.l.Chap.  !• 
Art.  1.  pag.  1-11.  The  controversy  which  arose  in  the  begin- 
ning of  the  seventeenth  century,  between  Grotius  and  Selden, 
respecting  the  dominion  of  the  sea,  is  well  known.  The  former, 
in  his  tract.  Mare  Hberum  sive  de  jure,  quod  BcUavis  oompetii 
ad  Indiana  conimercia ;  to  be  found  at  the  end  of  several  edi- 
tions of  the  Jus  Belli  et  Pads : — The  latter,  in  his  tract.  Mare 
clausum.  sive  de  dominio  maris, — (Lond.  163S.) 
(2)  Byokershoek,  de  dominio  maris,  Cap.  2. 
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Freedom  lands.^^^  HcDce  also  the  right  to  prohibit 
tionr^'^'  foreign  vessels  to  make  use  of  the  shores  and 
harbours  of  these  lands  otherwise  than  under 
certain  limitations/'^  Also  that  no  entire  fleet 
of  a  foreign  state,  but  only  a  limited  number  of 
Teasels,  should  be  suffered  to  enter .^^ 

This  territorial  right  over  the  adjoining  seas, 
*  or  waters,  relates  therefore  more  particularly  to 
the  se^  coast,  harbours,  bays,  straits,  &c. ;  in 
order  to  regulate  there  the  free  entry  of  fordgpo 
vessels  :^^'  as  well  as  to  the  imposition  of  duties  on 
imports  and  exports,  and  the  making  of  regula- 
tions limiting  the  right  of  fishing  on  the  coast^ 
This  question  cannot  admit  of  doubt,  that 
when  war  arises  between  two  states,  the  com- 
merce which  previously  existed  between  these 
states  must  cease :  for  the  consequence  of  this 
state^  is  that,  during  the  war,  privateers  and 
letters  of  marque  are  fitted  out  on  each  side, 
and  prizes  made  by  these  vessels/^^  Tliey  must, 
however,  in  order  to  prevent  their  being  consi- 
dered as  pirates,  be  provided  with  a  proper  com* 
mission  from  their  sovereign/^^ 

(1)  Grotiiis  de  J.  B.  et  P.  Lib.  2.  Chap.  3.  S.  8.     Azusi, 
d.  1.  Art.  2.  S.  3.  pa^:.  14. 

(2)  Azuni,  d.  1.  S.  4-6 

(3)  Azuni,  d.  1.  ^.  7. 

(4)  Azuni,  d.  1.  Chap.  2.  Art.  1-5.  pag.  62  et  suiv. 

(5)  Azuni,  d.  1.  Art.  8.  pag.  91  et  suiv. 

(6)  Azuni,  d  1.  Tom.  2.  Chap.  4.  pag.  246  et  suiv. 

(7)  Bynkershoek,  Qusst.  Jur,  Publ.  Lib.  I.  Cap.  17  et  18. 
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Sect.  II. 


The  question  how  far  the  state  of  war,  be-  Navigatioii 
tween  two  powers,  affects  the  rights  of  neutral  Sldo^ 
nations  to  trade  with  either  of  the  belligerent 
parties,  is  of  a  more  difficult  and  complex  na- 
ture.^*> 

To  the  resolving  of  this  question  it  is,  in  the 
first  place,  necessary  to  define  what  we  under- 
stand by  neutrality.  Neutrality  we  consider  to 
be  the  abstaining  from  doing  any  act  which  has 
a  direct  or  immediate  relation  to  the  war,  then 
carried  on  between  the  parties,  or  which  evinces 
a  disposition  to  afford  any  assistance  to  either, 
or  take  any  part  therein/'^ 

From  this  definition  of  neutrality,  the  answer 
to  the  question,  respecting  the  right  of  neutrals 
to  trade  with  the  belligerents,  upon  the  general 
principles  of  the  law  of  nations,  becomes  easier. 

The  carrying  on  trade  with  any  nation,  with 
whom  we  are  in  friendship,  but  with  whom 
another  state  is  at  war,  does  not  from  this  circum- 
stance give  to  the  latter  power,  any  right  to  inter- 
rupt our  commerce  with  the  former .^^^  Although 

(1)  From  among  the  multitude  of  writers  on  this  subject,  and 
who  are  to  be  found  enumerated  in  L.  Hoist,  Versucheiner 
kritischen  uebersicht  der  Volker-Seerechte.  (Hamb.  1802)— 
we  content  ourselves  with  referring  to  Bynkershoek. 

(2)  Azunji«  d.  1.  Chap.  1.  Art  2.  pag.  12  etsuiv. 

(3)  Azuni,  d.  1.  Chap.  4.  Art.  1 .  pag.  50  et  suiv. 
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Vavigatfen  even  this  commerce  should  consist  in  the  export- 
nadoni.  ing  on  our  part  such  articles  as  arms,  gunpowder, 
timber,  and  the  like/^^  But  it  is  considered  a 
tnalatian  of  neutrality^  when,  for  example,  we 
voluntarily  take  part  in  a  naval  engagement 
between  these  contending  powers,  and  affixrd 
help  to  either ;  when  a  neutral  vessel  acts  as  a 
qiy  in  favour  of  one  party,  to  the  prejudice  of 
Ae  other ;  when  a  neutral  vessel  attempts  to 
enter  a  port  actually  in  a  state  of  blockade 
without  the  consent  of  the  officer  blockading  ;^ 
irhen  a  vessel  is  unprovided  with  the  necessaiy 
papers,  to  prove  she  belongs  to  a  neutral  na* 
tion.^^  Upon  the  same  principle,  also,  according 
to  the  universal  law  of  nations,  we  ought  to 
conclude,  that  a  neutral  vessel,  laden  with  goods 
belonging  to  the  enemy,  is  not  a  good  prize : 
but  that  the  general  rule  of  free  bottoms  make 
free  goods  must  be  followed;  so  also,  on  the 
other  hand,  neutral  goods  found  on  board  an 
enemy's  vessel,  are  not  subject  to  capture,  or  to 
forfeiture,  with  the  vessel  which  carries  them.^*^ 
But,  however,  notwithstanding  these  general 
principles,  as  the  carrying  on  of  trade  by  a  neu- 
tral power,  with  a  state  with  which  we  are  at 

1)  S.  De  Gxrceji,  Dissert.  Proeem.  in  Grotiuin  de  J.  B.  et  P. 
S.  789.  pag.  619. 

(2)  Azuni,  d.  1.  Art.  2  et  3.  pag.  60-96. 

(3)  Lampredi,  traduit  par  Feuchet,  d.  ].  pag.  ]  63. 

(4)  Aiuniy  d.  ].  Chap.  3. 
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war,  has  necessarily  this  effect,  that  the  latter  Navigation 
thereby  is  better  enabled  to  continue  the  war,  ^dont. 
particularly  when  he  is  supplied  by  this  trade 
with  arms,  ship  timber,  and  the  like — this 
universal  freedom  of  trade,  has  by  a  number  of 
treaties  and  conventions,  between  different 
states,  been  limited  and  restrained/^^ 

And  these  treaties  have,  by  mutual  consent, 
defined  what  sort  of  articles  may  be  furnished 
by  the  neutral  to  either  of  the  belligerents  ;^*^ 
further,  how  to  deal  with  neutral  vessels  having, 
goods  on  board  belonging  to  the  enemy,  and 
again  with  the  case  of  goods,  belonging  to 
neutrals,  found  on  board  the  enemy's  ships,  and, 
lastly,  to  what  places  a  free  navigation  should 
be  permitted. 

Sect.  III. 

The  trade  of  Holland  in  this  respect,  has  been  The  law  of 
the  subject  of  various  treaties  and  conventions,  thUhead** 
with  other  states.    In  the  oldest  treaties  we  meet 
with  only  the  general  condition,  that  neither  of 
the  contracting  parties,  shall  in  any  wise  aid  or 
assist  the  enemies  of  the  other.^^^ 

The  rule  then  in  force  was,  "  Wherever  I  find, 

(1)  Azuni,  d.  1.  Chap.  2.  Art  4,  pag.  96  et  suiv. 

(2)  Azuni,  d.  1.  Art.  5.  pag.  141  et  suiv.    Lamprediyd.  1. 
Part  2.  pag.  199  et  suiv. 

(3)  Treaty  between  the  Kiug  of  Sweden,  and  their  High 
Mightinesses,   of  5  April  1614,  Art.  5.  G.  P.  B.  4  D.  pag.  276. 
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H^nind  ^  ^  **k^/'  (Waar  ik  u  vind^  noon  ik  u)  ;  and  upon 
thii  hoHL  this  principle,  the  enemy's  goods  were  not  pro- 
tected in  neutral  vessels.  Afterwards,  the  prin- 
ciple that  free  bottoms  make  free  goods^  was 
adopted  as  the  universal  rule ;  this  gave  occa* 
sion  to  a  more  particular  specification  of  those 
articles  of  neutral  commerce,  which  should  be 
considered  as  contraband. 

The  treaty  of  their  SRgh  Mightinesses^  in  the 
year  I674,  with  Great  Britain^  is  remarkable  for 
its  provision  on  this  head  j^^^  for  there  we  find 
enumerated  among  the  prohibited  articles,  all 
sorts  of  weapons  of  war,  soldiers'  horses,  with 
their  accoutrements,  and  every  kind  of  muniticm 
of  war.  On  the  other  hand,  among  the  per- 
mitted articles,  we  find  cloths,  woollens,  linens, 
silk  or  cotton  manufactured  articles,  wearing 
apparel,  gold,  silver,  and  other  metals,  coals, 
grain,  tobacco,  meat,  fisli,  and  all  other  kinds  of 
provision.  Further,  cotton,  hemp,  flax,  and  pitch, 
cables,  sails,  anchors,  masts,  planks,  deals,  beams 
or  scantling ;  and  all  kinds  of  materials  for 
building  or  repairing  ships. 

We  also  meet  with  the  same  or  similar  provi- 
sions in  various  treaties  concluded  between  tlie 
state   and   different  foreign    powers,    as   with 

(1)  Treaty  of  Navigation,  between  Charles  11.  King  of  Eng- 
land, and  the  States  General,  of  1st  December  1674.  Art.  2, 3, 
4,  ei  8.    G.  P.  B.  3  D.  pg.  3^32. 


BOOK  IV.  587 

Sweden  in  1679/*^  with  Denmark  in  1701/«>  with  The  law  of 
Sicily  in  1753/'^  with  the  United  States  of  America  tbk  bead. 
in  1782/*>  and  others. 

From  which  several  treaties^  when  compared 
tc^ether^  the  following  rules  may  be  deduced: 

L  That  all  those  articles  are  prohibited,  as 
contraband  of  wary  which  are  of  direct  use  in 
war. 

2.  That  materials  for  ship  building  are  per- 
mitted by  most  nations,  and  are  sometimes  in- 
directly suffered  to  pass. 

S.  That  provisions  are  in  general  considered 
as  permitted  articles. 

Sect.  IV. 
The  oldest  maritime  laws  of  which  we  find  Maritime 

I&W8  of 

mention  made  in  this  country,  are  those  given  Holland. 
by  Earl  Floris  the  /F,  to  West  Kappell  in  Zea- 
Jandy  in  1223.^^^  In  the  year  1475,  a  maritime 
ordinance  was  made  by  the  city  and  towns  of 
Amsterdam,  Hoorny  Enkhuizen,  Monnikendamy 
and  Edam  f^^  which  appears  to  be  the  oldest  in 
Holland. 

(1)  G.  P.  B.  3  D.  pag.  1394. 

(2)  G.  P.  B.  5  D.  p^.  397. 

(3)  G.  P.  B.  8  D.  pag.  261. 

(4)  Le  Long,  Koophandel  van  Amsterdam,  4  D.  p2^.  220. 

(5)  S.  Van  Leeuwen,  Batav.  illustr.  pag.  137-142. 

(6)  Commelin,  Beschr,  van  Amsterdam,  2  D.  6  B.  pag.  915 
et  916.    We  also  find  a  very  old  ordinance  relating  to  the  laws 
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Maritime  But  the  regulations  concerning  the  maritiine 
HoUand.  hiw  cf  Holland  are  chiefly  to  be  found  in  the 
ordinance  of  the  Emperor  Charles  Fl,  under  the 
headof  iV^t;i^afimof  the  19th  July^  ISSl/'^and 
the  subsequent  ordinance  of  his  ^onPhiUp  IL^ 
of  the  3l8t  of  October,  1563/''>  Where  a  coiw 
omissus  occurs,  under  these  ordinances,  we  have 
recourse  to  the  Roman  law,^^^  the  laws  of  Wis- 
bu09^*^  and  the  like. 

Various  placaats  have  also  been  issued  from 
time  to  time  by  the  States-General  on  this  sub- 
ject,^'*^  and  the  principal  maritime  cities  have  also 
made  various  regulations^^^  respecting  avem^ei^ 
insurance,  &c.,  which  have  been  acted  on  as 
law. 

of  navigation,  in  Wagenaar^  Beachr.  v.  Amsterdam,  9  Sl  ByL 
A.  pag.  466. 

(1)  G.  P.  B.  1  D.  pag.  783. 

(2)  G.  P.  B.  1  D.  pag.  796.  This  ordinance  has  been  pub- 
lished with  very  excellent  notes,  byT.  Van  Glins  (Amst.  1665, 
in  4to.). 

(3)  See  P.  Peckii  Commentarii  ad  rem  nauticam  cum  notis 
A  Vinnii  (Amst.  1668). 

(4)  A.  Verwer,  N«derl,  Zeerechten,  pag.  1-52.  P.  I^  Geroq. 
Lighaam  van  de  Zeerechten,  pag.  136-188. 

(5)  To  be  found  in  the  G.  P.  B.  and  in  the  Recueil  van  Zee 
Zaken. 

(6)  These  are  quoted  by  Proff.  V.  D.  Keessel,  Thes.  685  et 
711.  A  new  ordinance  relating  to  maritime  affairs  for  this 
country  in  general,  and  containing  all  the  laws  relating  thereto, 
in  one  digest,  would  be  of  great  use.  Jzuni^  le  Droit  Maritim 
de  I* Europe,  Tom.  1.  pag.  263. 
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Sect.  V. 


Among  the  special  laws  and  customs  relating  staple 
to  commerce  and  navigation,  which  prevail  in  "^ 
this  land,  we  must  not  omit  to  notice  that  of 
sUqi^le  right,  particularly  that  granted  to  the  city 
of  Dordrecht,^^^  and  also  to  some  other  places.^*> 
By  this  right  we  understand  "  a  privilege 
granted  by  the  sovereign  to  the  inhabitants  of 
a  certain  place,  to  compel  the  masters  of  trading 
vessels,  or  merchants,  trading  along  their  coasts, 
to  discharge  their  cargo  there  for  sale,  or,  on 
failure  thereof,  to  pay  certain  duties. *'^*^ 

Some  towns  have  obtained  an  exemption  from 
this  obligation ;  others  have  made  particular 
agreements  and  compositions  with  respect  there- 
to. A  variety  of  legal  questions  have  arisen  on 
the  subject  of  this  privilege,  which  have,  how- 
ever, been  generally  decided  in  favour  of  it. 
Among  others,  one  in  1540,  and  again  another 
in  1541,  when  this  privilege  of  staple  right  was 
in  many  respects  settled  and  defined  ;^^^  and  in 

(1)  This  was  first  established  there  in  the  year  1299.  See 
Van  De  WaU,  Handvesten  Fan  Dordrecht,  1  D.  pag.  100. 

(2)  Such  as  /ifmarden :  see  Miens,  Charter  Boek,  2  D.  pag. 
656  et  826.  Enkhuizen:  see  the  by-laws  of  that  town,  pag. 
93  et  94.  Middelhug:  see  fioxhom,  Chron.  van  Zeeland, 
1  D.  pag.  140. 

(3)  V.  D.  Wall.  d.  L  pag.  103. 

(4)  With  r^ard  to  all  this  see  N.  Lobedanius.  Diss,  de  Jnre 
Stapube  (Traj.  1757.),  and  see  principally  Van  De  Wall,  Hand- 
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Staple  the  year  1703,  an  agreement  was  entered  inU 
"^'  ^^*  between  the  cities  o{  Dordrecht  and  Middleburgh 
on  this  subject  ;^^^  and  in  the  year  1719,  witb 
the  East^India  Company  \^^^  in  the  year  1713 
with  the  city  of  Nimuegen  /*^  and  also  with  the 
committee  of  the  States-General  in  the  yeai 
1763,  in  consequence  of  the  claiming  of  this 
privilege  of  staple  right  even  with  respect  to 
vessels  loaded  with  rice  grown  on  the  govern- 
ment lands  outside  the  dykes«^^^ 

Sect.  VL 

Duties  on  Foreign  trade,  both  by  exports  and  imports, 
^dlml  ^  sulgect  to  a  variety  of  duties^  of  which  the 
i-orts.         principal  are  the  following : 

1.  The  duties  on  exports  nxidi  imports. — ^With- 
out entering  upon  the  regulations  respecting 
these,  which  existed  before  the  year  1725,  they 
may  very  conveniently  be  reduced  to  those  com- 
prised in  the  placaat  of  the  States-General  of  31 
July,  1725,  and  the  list  thereto  annexed  of 
general  duties  on  goods  and  merchandize  imported, 
as  containing  all  the  fundamental  principles/^^ 

vesten  van  Dordrecht,  to  be  found  in  a  number  of  places  in  the 
index,  on  Staple,  Staple -n8:ht,  Sts^le-freedom. 

(1)  G.  P.  B.  5  D.  pag,  748.  et  Van  De  Wall,  d.  K  pag,  1950. 

(2)  Van  De  Wall,  d.  1.  p^.  1963-1968. 
C3)  Van  De  Wa]l,d.  I.  pag.  1977. 

(4)  Vau  De  Wall,  d,  1.  pag.  2034-2039. 

(5)  G.  P.  B.  6  D.  pag.  1338-1378. 
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By  that  placaat  it  is  declared,      a  Duties  on 

1.  That  on  all  goods,  wares,  and  merchandize,  anSIm- 
entering  into  or  depai*ting  from  any  of  the  ^^^' 
ports  situafb  on  the  seas,  streams,  or  rivers  of 
this  country,  the  duties  therein  mentioned  are 
to  be  paid.^^ 

2«  Some  goods,  however,  are  exempted  from 
these  duties;   for  example,   articles  delivered, 
into  the  magazines  of  government,  or  for  the    - 
use  of  ships  of  war,  Eadt  India  goods,  and  gooda 
shipped  for  Surinam,  &c.^*^ 

3.  By  this  placaat  are  regulated  the  neces- 
sary forms  to  be  observed  in  the  entering  and 
clearing  out  of  goods,  and  obtaining  clearances 
and  permits/'^ 

4.  The  fines,  forfeitures,  and  penalties,  for 
untruly  declaring,  or  improperly  entering  such 
goods/*^ 

5.  How  to  proceed  with  respect  to  the  load- 
ing or  discharging  of  goods,  after  obtainingthe 
necessary  clearances  or  permits.^*^ 

6.  Special  directions  respecting  the  payment 
of  these  export  duties  at  the  place  where  they 
are  first  shipped/^^ 

(1)  Plac.  31  July  1725.  Art.  1-6. 

(2)  Ibid.  Art  7-25. 

(3)  Ibid.  Art.  26-42. 
(4J  Ibid.  Art.  43-54. 

(5)  Ibid.  Art.  55-79. 

(6)  Ibid.  Art.  80-104. 
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DudetoQ       7.  With  respect  to  the  duties  on  imports, 

uS^      payable  at  the  place  where  the  vessel  discharges 

^^^^^'        her  cargo,  whether  such   cargo .  be  brought 

by  sea,  or  by  the  rivers,  or  by  inland  navi- 

8.  Regulations  also  to  be  observed  with  re^ 
qiect  to  the  discharging,  unloading,  or  trans- 
porting of  the  goods/'^ 

9*  The  r^^tions  with  respect  to  the  pro- 
curing of  a  permit  for  the  transport  of  goods 
firom  one  port  to  another  within  the  territory.^ 
Eram  the  necessity,  however,  of  procuring  this 
pas^Knt,  the  common  market  and  ferry-boats 
ara  exempted,  as  are  also  those  who  transport 
trifling  articles  for  consumption ;  and,  in  certain 
cases,  the  persons  who  inhabit  the  demesne 
lands  of  the  States  General.^^^ 

10.  Lastly,  are  contained  the  regulations  re- 
lative to  the  mode  of  proceeding  against  those 
who  violate  the  ordinance,  as  also  the  respective 
duties  of  commissaries,  searchers,  and  waiters, 
&c.<*> 

In  the  above  list  various  alterations  have 
necessarily  been  made,  from  time  to  time,  which 

(1)  Plac.31  July  1725.  Art.  105-133. 

(2)  Ibid.  Art.  134-149. 

(3)  Ibid.  Art.  150-159. 

(4)  Ibid.  Art  160-188. 

(5)  Ibid.  Art  202.  et  seqq. 
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are  to  be  found  in  several  existing  ordinances  Duties  on 
and  resolutions,  relating  thereto/^^  .    and  im- 

As  it  is  seldom  convenient  to  the  merchants  to  ^^' 
attend  personally  to  all  this  detail,  or  to  employ 
their  clerks  for  the  purpose,  they  engage  certain 
persons  for  this  business,  who  are  termed  agents 
or  ship-brokers^  who  enter  and  clear  out  all 
vessels  at  the  Custom-house,  and  procure  the 
necessary  clearances  and  permits/'^  These  agents 
or  brokers  have  a  right  of  preference  in  the 
estate  of  a  bankrupt  trader,  for  all  disburse- 
ments made  by  them  for  Excise  andCustomr 
house  duties ;  duties  on  imports  and  exports, 
tonnage,  and  ad  valorem  duties,  but  not  for  any 
longer  period  than  a  month  after  the  disburse- 
ments made  j^'%hich  period  was,  however,  after- 
wards extended  to  three  months.^*^ 

2.  Tonnage  and  ad  valorem  duties.  According  to 
the  above-mentioned  ordinance  of  31  July, 
1725,  a  tonnage  duty  of  five  stivers  per  last 
must  be  paid  by  all  outward-bound  ships  and 
vessels  sailing  from  any  of  the  ports  of  this 
country ;  and  on  all  inward  bound  vessels  entering 
pur  ports,  a  duty  oftwelve  stivers  for  each  last, which 

(1)  Very  useful  for  this  purpose  is  the  improved  and  aug- 
mented list,  which  we  find  in  Le  liOng,  Kooph*  van  Amsterdam, 
4  Deel,  pag.  229  et  seqq. 

(2)  Wagenaar,  Beschr.  van  Amsterdam,  9  Stuk,  pag.  436if 

(3)  PuhL  Uoll.  28  April  1764.     G.  P.  B.  9  D.  pag.  1244. ; 

(4)  PuhL  Holl.  5  April  1786.    G.  P.  B.  9  D.  pag.  559. 
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DutietoB  fteettfaeiFessdfortwdvemontluL  TheriiipBare, 
^^  for  this  purpose,  measured  by  a  sworn  officer»^ 
P<"^  who  furnishes  a  corticate  of  uSmeaiuremaitf 
nrfnch  is  good  for  two  years.  The  amount  of 
«the  tommge  duly  (last  geld)  is  marked  on  the 
certificate.  Ships  belonging  to  the  East  and 
Vest  India  Companies,  and  to  the  Compaay 
0f  jSufinam,  are  free  from  this  duty,  as  are  abo 
veaads  employed  in  the  great  and  small  fisheris% 
and  those  too  which  come  into  oar  porii 
4ltfougii  distress,  or  for  the  purpose  of  winter* 
ing  Iherein.^*^ 

.  The  ad  valorem  duly  (veil  geld)  aa  it  wu 
settied  in  1725,  until  fiuther  r^^nlatioD,  consirii 
af  one<3nlf  per  cenL  upon  all  exported,  and  of 
one  per  cent  on  all  imported  good8.<^>  The 
duty  remained  thus  until  the  year  1760,  when 
the  extraordinary  ad  valorem  duties  were  in- 
creased by  adding  one  per  cent,  on  the  impcMlSi 
and  one-half  per  cent  on  the  exports,^^^  which 

(1)  All  ships  or  tesseb  empbyed  in  the  inland  nafigitioiii 
must  likewise  be  measured,  in  order  that  the  inland  toDttge^ 
water,  pleasure,  and  passage  money,  may  be  levied  on  diem  is 
proportion  to  theb  size.— Ordinance  on  dnt  subject,  of  26  No- 
▼ember  1805. 

(2)  nac  31  July  1725.  Ait  189-201. 

(9)  Plac  6  June  1702.  G.  P.  B.  5  D.  p^^.  303.  Uit  of 
31  July  1725.  in  fin.  An.  8-11. 

(4)  Pd)ric.  Gener.  4  Feb.  1760,  in  the  Nedeil.  Jaaib^of 
1760,|Mig.S5; 
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have  since  been  annually  renewed  by  subsequent  Duties  on 

ji*  /,  \  exports 

ordinances/^^  andim- 

3.  Duties  on  Foreign  Productions.  ^^' 
At  the  commencement  of  the  year  I8O6,  this 

duty  was  laid  upon  all  foreign  goods  imported 
into  this  country,  independent  of  the  usual 
duties  on  exports  and  imports. 

The  nature  of  this  duty,  and  the  mode  of 
enforcing  it,  are  defined  by  a  special  ordi« 
nance.^*^ 

With  respect  to  foreign  brandies  and  distilled 
liquors,  a  separate  ordinance  was  passed/'^ 

4.  Light'House  and  Beacon  Money. 

For  the  protection  of  vessels,  light-houses  and 
beacons  have  been  erected  in  different  places, 
as  at  Egnwnd  on  the  sea,  Scheveningen,  Huisduinen^ 
Viielandj  Terschelling^  Urky  ^c.  To  support  the 
expences  of  these  establishments  a  duty  was 
laid  in  the  year  1668,  on  all  vessels  entering 
or  going  out  of  the  Vlie,  the  TcmI,  and  Ter- 
schellingf  of  a  certain  number  of  stivers  for  each 
last>  varying  according  to  the  size  and  nature  of 
the  vessel  as  regulated  in  a  list  thereby  given/^^ 
In  the  year  1762,  the  beacon-duty  was  provi-^ 
sionally  raised  for  three  years  one-third,  and  it 
was  further  provided  that  these  beacons  should 

(1)  Nederl.  Jaarb.  1761.  pag.  87  et  1779.  pag.  90. 

(2)  Ordonn.  18  Decemb.  1805. 

(3)  OrdoDD.  34  Decemb.  1805. 

(4)  Ordonn.  19  Dec.  1668.    Q.  P.  B.  3  D.  pag.  1303. 

Q  Q  i2 
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^"^^   be  kept   lighted    during   the  three   suminei' 

andim.      moDthsy  and  that  ships  having  once  paid  the 

duty»  should  not  be  bound  to  pay  it  again.in 

case  of  their  being  driven  in  by  stress  of  weather^ 

which  r^^ulatitfn  was  aftervrards  renewed.^^ 

Sect.  VII. 

^^^^^^^ip*  To  render  navigation  more  secure^  particu- 
larly near  the  land,  where,  from  being  unao* 
quainted  with  the  depth  of  ¥rater  and  the  shoahy 
tibene  ia  great  risk  of  striking,  pilots,  or.  piersons 
acquainted  with  all  these  matters  are  employed. 
A  master  of  a  ship  or  vessel  is  bound  to  take  s 
|filot  where  it  is  usual  or  necessary  under  the 
the  penally  of  fifly  gold  reals,  beiudes  which  be 
is  liable  in  costs,  damages,  and  interest,  whidt, 
the  merchant  may  have  suffered  by  his  de- 
fault.^'^  A  pilot,  while  on  board,  is  maintained 
at  the  charge  of  the  master,  but  tbia  charge  is 
paid  by  the  merchant,  unless  the  master's  wages 
should  exceed  six  pounds  Flemish,  in  which 
case  it  comes  under  general  average S^^ 

For  regulating  the  duties  of  pilots,  their 
qualifications  and  payment,,  various  ordinances 

(1)  Public.  28  July  1762.  G.  P.  B.  9  D.  pag.  1251. 
NederL  Jaarb.  1762.  pag.  471  et  1765.  pag.  451-1771.  pig. 
838  et  1777.  pag.  813. 

(2)  Plac  of  KiDg  Philip  of  1563.  Art.  9.  De  Gioot,  Inlad. 
3  B.  20  D.  S.  10. 

(3)  Plac.  1563.  d.  Art  9.  De  Qroot,  Inleid.  3  B.  29  D- 
S.  15. 
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have  been  made;  as,  in  the  3'ear  1661  for  the  Pilotage, 
pilots  of  the  Maese  and  the  Goereesche  Gatj  or 
Channel  ;^^^  in  1698  for  those  of  Stuisduinen^  the 
HeUeTf  Petten,  Calantsoog^  the  Tejrel,  and  other 
places  thereabout/^^  and  at  the  same  time  for 
those  of  VUeland  and  Terschelling  ,^^Hn  I702, 
for  those  of  the  Stryensche  Sas,^*^  in  1764,  for 
those  of  Willemstadt  f^^  and  lastly,  in  1773  a  new 
regulation  was  made  at  Amsterdam  respecting 
the  piloting  of  ships  up  the  Texel  as  well  as  the 

The  chief  heads  of  these  regulations  are  the 
following:  the  pilots  must  first  pass  an  examina- 
tion, receive  the  badge  and  number  of  a  pilots 
and  be  sworn /^^  Those  who  act  as  pilots  without 
having  been  admitted  pay  a  penalty  of  twenty- 
four  guilders/®^     They   must  be  able-bodied 

(1)  Ordonn.  HoU.  1  Octob.  1661.  G.  P.  B.  2  D.  Col.  269U 

(2)  Ordonn.  Holl.  24  Octpb.  1698.  G.  P.  B.  4  D.  pag.  1307. 

(3)  G.  P.  B.  4  D.  pag.  1316. 

(4)  Order  in  G)iincil  of  his  Majesty  the  King  of  Great  Britain 
(William  III.)  as  Lord  of  Niervaart,  9  Jannary  1702.*  G.  P.  B. 
5D.|»g.929. 

(5)  Further  Order  in  Council  of  9  June  1746.  G.  P.  B.  7  D. 
pag.  1554. 

(6)  By-law*  29  January  1773,  in  the  Second  Supplement  to 
the  By-laws  of  Amsterdam,  pag.  223. 

(7)  Ordonn.  1698.  Art.  1. 

(8)  Ibid.  Art.  6  et  30. 


♦  Query. — Whether  this  date  should  not  be  1701,  as  King 
William  died  on  the  8th  of  March  of  that  year.— T. 
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Piiotagt.  men  above  five  and  twenty  yean  of  age»  and 
under  tizty»  well  acquaintckl  with  the  channdfi 
paasagesy  and  rivers/^^  They  must  at  all  timei 
be  provided  with  their  badge»  which  at  their 
death  must  be  returned  by  their  widows  or 
heirsy^'^  and  must  not  be  pledged,  sold,  at  loet^ 
* .  They  must  shew  tiiis  badge  to  the  master 
before  they  take  charge  of  the  ship/^ 

Eveiy  pilot  boat  must  carry  a  white  flag  at 
the  mast  head^  on  which,  or  on  the  main  sail, 
his  number  is  to  be  distinctly  painted/^'  They 
are  bound  to  bring  the  vessel  in  over  the  bar  or 
flat  (vlak),  and  not  further,  unless  the  master 
wishes  to  be  carried  higher  up,  which  they  aie 
boodd  to  do  for  a  reasonable  compenaatimi.^ 
They  are  bound  to  board  vessels  at  least  one 
mile  outside  the  shoals  or  flats.^^  It  is  part  of 
their  duty  also  from  time  to  time  to  sound  the 
channels,  and  pay  attention  to  the  shifting  of  the 
banks,  shoals,  capes,  passages,  or  channels,  and 
the  buoys/*^ 

The  fees  of  the  pilots  are  regulated  accordii^ 
to  the  number  of  feet  which  the  ship  draws,  its 

(1)  Ordonn.  1698.  Art.  2. 

(2)  n)id.  Art.  4. 

(3)  Ibid.  Art.  5. 

(4)  Ibid.  Art.  6. 

(5)  Ibid.  Art.  40. 

(6)  Ibid.  Art.  7. 

(7)  Ibid.  Art.  8. 

(8)  Ibid.  Art.  10. 
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size,  and  according  as  it  is  the  sommer  or  win-  Fiioci«e. 
ter  season/^>  If  a  pilot  wUfuUj  and  maliciously^ 
or  by  accident,  or  carelessness,  or  bad  judg-* 
ment,  runs  a  ship  a-ground,  he  is  punished  with 
suspension  of  his  c^ce,  dismission,  banishmentr 
corporal  or  even  capital  punishment,  according* 
to  the  circumstances  of  the  case/^^ 

PSots  when  on  board  a  vessel  for  the  purpose 
of  taking  her  out  or  in,  and  neglecting  to  sound 
ot  cast  the  lead,  are  subject  td  a  fine  of  twenty-^ 
five  guilders  whether  any  accident  happen  or 
not-<^> 

Sect-  VUI. 

As  humanity  requires  that  we  should  render  Shipwreck. 
all  possible  assistance  to  vessels  which  find  them* 
selves  in  danger  in  the  vicinity  of  our  coasts  and 
harbours,  and  not  plunder  the  unfortunate  sitf- 
ferers,^^^  so  the  laws  of  Holland  have  made 
especial  provision  in  this  respect.  Although  from, 
the  most  ancient  times  wreeks  have  been  held  as 
belonging  to  the  Earls  of  Holland  in  their  right 
of  sovereignty,  yet  under  the  dominion  of  the 
later  Earls  a  remarkable  relaxation  of  this  right 

(1)  Ordonn.  1698.  Art.  9,  16,  19,  20,  21,  22,  23, 24,  25,^ 
26,  27,  &€.— By-law  of  Anmterdam,  of  29  Jan*  1773. 

(2)  Ibid  Art  11* 

(3)  Resol.  HolL  22  Dec.  1705.  et  14  Aug.  1706.    G.  P.  B. 
po^.  1528. 

(4)  OfoChis^  dfe  h  B.  et  P.  Lib.  2.  Cap*  7.  &  11.    Huber  de 
Jfur.  Ovi}.  L.  1.  Cap,  19.  B.  15  et  IS. 
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shipwredu  lu0  taken  place  in  favour  of  the  right  of  the 
qwnen  of  these  goods^  in  order  to  protect  their 
property  from  plunder  ;^^^  in  proof  whereof,  we 
may  instance  the  priyilegesL  granted  by  the  Eads 
1p  particular  persons  or  bodies,  for  this,  pur- 
pose/'^ different  craventions  on  this  head  with 
foreign  powers,^'^  and  a  number  of  placaats 
issued  both  by  the  Emperor  Charles  V.  and  his 
don  Philip,  and  subsequently  by  the  States  Gene- 
nd  tbemselves.^^^  By  all  these,  the  right  of  the 
owner  jto  reclaim  his.  goods,  either  wrecked  or 
found  at  sea,  first  within  a  year  and  a  day,  and 
afterwards  without  any  limitation  of  time,  is  re- 
cognized. Lastly,  the  States  of  Zealand  in  the 
'  year  1751,^'^  and  those  of  Holland  in  the  year 
1772,^^  made  express  regulations  with  respect  to 
the  preserving  and  securing  shipwrecked  pro- 
perty to  the  owners. 

(1)  De  Groot,  Inleid,  2  B.  4  D.  S.  36.  Regtsgd.  Obsenr. 
4  D.  Obs.  18. 

(2)  P.  d  Leydis,  de  cur.  ReipL  Cap.  I.  S.  3. 

(3)  For  example,  with  DenmariL,  in  1324 ;  with  Eo^aiidy  in 
1495:  with  France,  in  1678;  with  Sweden,  in  1679;  at  die 
Peace  of  Ryswyk,  in  1697 ;  at  the  peace  of  Utrecht,  in  1713 ; 
noi  to  speak  of  the  treaties  with  the  Turks,  Morocco,  Algien, 
Tunis,  and  Tripoli. 

(4)  Plac.  of  Emperor  Charles,  of  13  Sept.  1549;  Pbc.  of 
King  Philipof  15  May  1754 ;  Plac.  4 Nov.  1606 ;  24  Hay  1613; 
25  April  1620;  2  Dec  1663 ;  28  Jan.  1739.  See  abo  Pkt^ 
Van  Der  Keessel,  Thes.  Jur.  Holl.  et  Zeel.  Thes.  193-197. 

(5)  Plac.  Zeel.  14  June  1751.    G.  P.  B.  8  D.  p.  907-913. 

(6)  Plac.  HoU.  22  July  1772.    G.  F.  B.  9  P.  pag.  811-813. 
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These  laws  also  prescribe^^^  the  duty  incum-*  ShifMvrcck^ 
bent  on  every  one  to  afford  all  possible  help  to 
vessels  in  distress,  and  also  to  preserve  the  pro*t 
perty  on  board ;  and  provide  that  immediate  no- 
tice lie  given  in  such  case  to  the  commissary  of 

•     •    . 

pilots,  or  the  magistrate  of  the  place. 

Whoever  on  such  an  occasion  is  guilty  of 
plundering  a  wreck,  is  subjected  to  severe  and 
even  capital  punishment/'^  Those,  on  the  con- 
trary, who  afford  assistance,  are  entitled  to  a 
reasonable  salvage.  When  any  dispute  arises 
respecting  this  salvage,  or  the  sum  to  be  paid 
for  pilotage,  it  is  settled  by  commissaries  ap- 
pointed for  these  matters,  or  by  the  Court  of 
Pilotage  (Goede  Mannen  Van  de  PihtagieX  from 
whose  decision  formerly  an  appeal  lay  to  the 
standing  committee  appointed  by  the  States 
General  for  that  and  other  purposes/^^  After 
the  resolution  of  1795  it  became  doubtful  what 
was  the  proper  tribunal  before  which  to  bring 
this  appeal.  For  some  time  the  Court  of  HoU 
land  exercised  this  power,  aft:erwards  the  Court 
of  Admiralty  of  the  Batavian  Republic/*^    At 

(1)  See  particularly  the  Placaats  of  24  Oct.  1698,  and  22  July 
1772. 

(2)  See,  amongst  many  others,  the  Plac.  of  4  Jan.  1724. 
G.  P.  B.  6-  D.  pag.  797. 

(3)  Plac.  24  Octob,  1698.  Art.  12.  G.  P.  B.  5  D.  pag.  1310 
et  1318.  Plac.  22  July  1772. 

(4)  Instr.  for  the  Admiralty,  of  2  April  1802.  Art  49  et  65. 
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siripwMk:  pnvoM  tile  BmtJ /r  8m  md  Land  Dmiia  de^ 
ddM  all  tiurttefs  in  appaal  regardiiig  pilotage 
MidraH  disputes  arisiiig  tbeiefrom/^^ 

.    (1)  Imt  Ibr  that  Bosid»  of  12  Jul^  1805,  Ait  2a  n.  4.eC 
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CHAPTER  III. 

« 

Of  ShipSf  Hypothecation^  and  Bottomry  of  the 

Keel. 

Sect.  I. 

By  a  ship  or  vessel  we  understand  a  structure  ships. 
so  framed^  that  by  means  of  boards  or  planks 
raised  upon  its  bottom,  which  is  termed  its  keel^ 
it  is*  borne  through  the  water.  However  an« 
cient  the  art  of  ship  building  may  be,^^^  the 
Egyptians  and  Phcsmcians  were  the  first  people 
who  exercised  the  art  of  navigation/^^  The 
principal  division  of  ships  is  founded  on  the 
different  purposes  for  which  they  are  intended, 
into  ships  of  war,  and  ships  of  trade,  or  merchant 
vessels.  Both  these  sorts  have  again  their  sub^ 
divisions,  as  first  from  their  size,  as  a  seventy- 
four,  sixty,  fifty  gun  ship,  or  a  one  or  two 
masted  vessel,  &c.  Again,  from  their  build  or 
construction,  as  frigates,  brigs,  galliots,  smacks, 
&c.  Next,  from  the  particular  country  or  region 
to  which  they  trade,  as  Baltic  or  North  Traders, 
or  Greenlanders ;  further,  from  the  nature  of 

(1)  N.  Wit8en»  adoude  en  hedeodaagaehe  Scheepsbouw  en 
Bestier,  ID.  1-6  Hoofdst. 

(2)  Huet»  Histoire  du  CoiQmerce  et  de   la   Navigttioii  de 
Anciens,  Chap.  7. 


Ships.  the  cargo  or  goods  which  they  convey,  as  salt 
tradersy  herring  busses,  peat  vessds,  &c.; 
again  from  the  special  use  for  which  they  are 
.designed,  as  fire  ships,  passage  boats,  trek- 
•chuits,  &c.  To  say  nothing  of  other  Idnds^ 
which  are  not  comprised  under  the  above  de- 
nominations, as  boats,  shallops,  praams,  puntB, 


J 


ipect 

•OiPf 


war. 


*•     r 


'«*' 


Sect*  IL 


Ridits       •"%ip8  have  certain  special  rights  wMch  de» 

^nth re*        .  >  -.  ■    .*   ■  i »•      t  •!        •  ^•' j     ■ i  ^ !*. :j.l 


to     iWve;  to  be  particularly  noticed :  and  first  widi 


JP*  ^     Mxipeet  to  ships  of  war. 

'  !•'  In  this  country  itis  not  lawful  tobuild,  eqn^^ 
iff*  hire  out  vessels  of  this  description  to  any 
fbreign  power  for  the  purpose  of  thereby  an^ 
nopng  any  neutral  or  allied  state/*^ 

2.  No  foreign  ship  of  war  is  allowed  to  enter 
our  rivers  or  navigate  within  our  harbours,  bays, 
or  roads,  on  pain  of  seizure  of  the  vessel,  and 
corporal  punishment  of  the  men;  and  such 
armed  merchant  vessels  only  are  permitted  to 
enter  and  depart  as  are  merely  armed  for  the 
purpose  of  self-defence/*^ 

(1)  N.  Witsen,  d.  1.  and  the  writers  on  ahip-bnilding, 

(2)  Plac.  Gener.  27  July  1627.  et  10  Dec  1667.  G.  ?.  B. 
3  D.  peg.  231.  ResoL  Gener.  19  July  1674.  ResoL  Hd|L25 
May  1717. 

(3)  Plac  31  Octob.  1563.  Cap.  1.  Aru  26.  G.  P.  B.  1  D. 
Col.  805. 
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.   3.  No  ships  of  war  are  permitted  to  be  pur-  Rjghu 
chased  in  Holland  except  by  public  authority ;  spect  to 
such  foreign  purchasers  being  otherwise  liable  ^^ 
to  imprisonment^^^' 

4.  No  ships  in  the  service  of  government  kre 
permitted  to  take  in  either  freight  or  cargo.^'^ 

p.  No  captains  of  ships  of  war  may  convey  in 
their  vessels  any  kind  of  merchandize  whatever 
on  pain  of  dismissal  from  the  service  and  further 
discretionary  punishment/*^ 

6.  No  arrest  or  execution  can  be  laid  upon 
any  ship  of  war  belonging  to  the  st^te»  nor  on 
any  part  of  its  equipment,  nor  on  any  arms, 
ammunition,  or  government  stores,  whether 
naval  or  military/*^ 

7.  Ships  of  war  are  not  permitted  to  take 
slaves  on  board  who  have  run  away  from  their 
owners/*^ 

What  might  further  be  observed  with 
regard  to  the  relative  duties  of  the  supe- 
rior and  inferior  officers  of  the  navy,   and  of 

(1)  ResoL  HolL  6  April  ct  27  Aug.  1651.   . 

(2)  Ord.  Raad  van  Staaten,  19  Jan.  1612.  Flac.  Holl.  24  Jan. 
1660.  Plac  ZeeL  Jan.  1662. 

(3)  Plac.  Gener.  25  Aug.  1651,  et  8  March  1652.  G.  P.  B. 
1  D-  coL  962.  21  Aug.  1656.  ibid.  2  D.  col.  494.  14  Nov. 
1670,  et  23  Sept.  1682.  ibid.  3  D.  pag.  1371  et  1423. 

(4)  ResoL  18  Decemb.  1657.  in  the  Resol.  of  Considerations 
of  De  Witt,  pag.  424. 

(5)  Resol.  Gener.  4  May  1731.  G.  P.  B.  6  D.  pag.  259. 
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Righto       iheir  crews,  would  cany  us  too  far  Irom  oar 
HJxt  to      general  ttibject/*> 


ibiptof 


Sect.  III. 

On  mer-        With  Kspect  to  vessdb  belonging  to  ii 
other  YCi-    duals  employed  in  commerce,  and  the  convej- 


*^  ance  of  merchandize,  these   have  also  their 

pecoliar  rights. 
The  principal  are  the  following : — 
1.  Although  a  ship  from  its  nature  must  be 
considered  as  moveable  property  ;^^  Tetinsome 
respects,   it  may  be  classed  among   immoie- 
ables. 

With  respect  to  the  mode  of  transfer,  whea 
it  is  sold,  or  otherwise  alienated,  and  is  of  the 
burthen  of  four  lasts  and  upwards,  s, Judicial  act 
of  transfer  or  mortgage  must  be  passed  ;^'^  at 
Amsterdam f  however,  this  act  may  be  done  before 
a  notary  and  witnesses.^^^    Formerly  these  acts 

(1)  See  the  Articles  of  War  rebting  to  the  N«vy  of  24  Mj 
1636.  G.  P.  B.  2  D.  col.  187.  16  Sept.  1672.  ibid.  3  D.  p^. 
209.  1  Decemb.  1690.  ibid.  4  D.  pag.  202.  8  April  1702. 
ibid.  5  D.  pag.  275.  as  also  the  general  oider  with  respect  to  the 
sea-service,  dated  11  June  1795. 

(2)  Voet»  ad  tit  ff.  de  rer.  div.  n.  11. 

(3)  Ordonn.  Van  den  Veertigsten  penning  Van  de  Scbepea, 
van  7  Aug.  1748.  G.  P.  B.  7  D.  pag.  1373.  ReaoL  van  Geoota- 
mitteerde  Raaden,  27  Decemb.  1748.  ibid.  pag.  1394. 

(4)  Resol.  Holl.  20  July,  1669.  G.  P.  B.  8  D.  pag.  1990. 
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were  sul^ected  to  the  duty  of  two  and  half  per  On  mer- 

^onf  (O  cantileand 

*^®"*'"  '    other  vet-- 

At  present  according  to  the  new  scheme  of  •*'*• 
taxation,  this  duty  has  been  repealed,  and  the 
act  of  transfer  or  mortgage,  must  be  written  on 
stamped  paper  of  a  high  amount.^'^ 

2.  All  ships  or  vessels  employed  in  inland 
navigation,  must  when  they  are  built  be  mea- 
sured, before  they  take  in  any  freight,  in  order 
to  ascertain  the  amount  to  be  paid  for  tannage^ 
footer,  pleasure,  and  passage  duties,  and  of  this 
a  certificate  of  admeasurement  is  given. 

When  it  is  proposed  to .  enlarge  a  vessel  al- 
ready measured  and  marked,  consent  must  be 
obtained  for  this  purpose  by  the  shipwright,  and 
the  vessel  when  finished  must  be  again  mea« 
aured,  and  a  fresh  certificate  obtained,  all  under 
the  penalty  of  such  fines,  as  are  by  the  law  in 
this  behalf  appointed/^^ 

3.  Those  who  advance  money  for  the  build- 
ing of  a  vessel  from  the  stocks,  or  furnish  their 
labour  for  this  purpose,  do  not  obtain  thereby 
any  lien,  or  legal  mortgage,  or  right  of  prefer- 
ence upon  the  vessel }  although  the  contrary  is 

(1)  Oidoim.  7  Aug;.  1743. 

(2)  Oidonii.  op  bet  Middel  van't  Klein  Zegd,  26  Not.  180», 

Art.  62. 

(3)  Oidonn.  op  het  Passagie-geld,  26  Nov.  1805.  ArU  8,  9, 
10, 11,  12, 13,  14.  15, 18, 56,  57,  58,  et  59. 
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4elt. 


On  mcr. .  th^  Ci6e»  witii  respect  to  those  who  lunmh 
other  vM'.  money  or  labour,  for  the  necessaiy  repain  of  an 
iiild  ahip.^^^ 

4«  The  inhabitants  of  this  land,  aze  not  at 
liberty  to  hire  oat  their  vessek  to  foreign  states; 
for  the  whale  fishery.^*^ 

^  S.  All  inhabitants  of  these  lands,  not  being 
owners  of  vessels  employed  in  the  smaUJUhtrk^ 
«nd  which  ships  may  be  taken  by  the  enemy, 
are  prohibited  from  purchasing  any  of  theaii 
•nd  bringing  them  to  this  country  ;  with  power 
to  the  owners  in  case  of  contravention  of  dus 
law,  to  reclaim  and  seize  these  diips  on  their 
arrival  here,  as  their  own  property,  fiee  from 
idl  costs  and  charges,  or  compensation  whatso- 
ever/'^ This  law  has  since  been  extended  to 
Busses^  and  other  vessels  employed  in  the  great 
and  herring  fisheries  and  trade/^^ 

6.  In  time  of  war,  the  executing  of  foreign 
orders  for  ship  building,  or  the  exporting  of 

(1)  De  Groot,  Inleid.  2  B.  48  D.  S.  13.  and  there  Groenewe- 
gen  in  not  V.  D.  Keessel,  Thes.  417.  See  further,  Leyier 
Medit  ad  Psmd.  Tom.  3.  Spec.  159.  Med.  1-6. 

(2)  Plac.  Gener.  6  March,  1653—17  B&rch,  1656—19 
March,  1661—24  March  et  14  Decemb.  1663.  G.  P.  B.  2  D. 
col.  302,  2639,  2902,  et  3087,  and  of  16  April,  168K  iWd. 
3  D.  peg.  1365. 

(3)  Plac.  Gener.  28  Feb.  1678,  et  22  Oct  1705.  G.  P.  B. 
6  D.  pe^.  1564. 

(4)  Plac.  Gener.  22  May.  1705.  G.P.  B.  5D.  pag.  1565. 
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naterials  for  ship  building,  is  entirely  prohi-  Onmer- 

ntedJ^^  others- 

•els. 

Sect.  IV. 

It  happens,  sometimes,  that  a  person  ivho  ^jA  or 
nshes  to  build  a  new  vessel,  or  to  purchase  an  bondi. 
Ad  one,  has  not  sufficient  ready  money  for  this 
mrpose,  and  is  therefore  obliged  to  leave  the 
lebt  either  wholly  or  in  part,  as  a  lien  or  incum- 
irance  on  the  vessel ;  and  for  this  purpose,  the 
vessel  in  the  first  place  is  generally  and  spe- 
dally  hypothecated,  with  all  her  masts,  sails,  and 
ackle;  and  furthermore,  the  party  binds  his 
>wn  person  and  goods,  as  an  additional  security. 
The  Instrument  by  which  this  security  is  effected 
s  termed  a  water  or  byl  bond.^*^ 

The  effect  of  this  special  mortgage  is,  that 
;he  holder  thereof  has  a  preferent  lien  upon  the 
r^essel  for  the  sum  due,  wherever  the  vessel  may 
>e,  and  into  whosoever  hands  she  may  come  ;^** 
ind  this  lien  remains,  although  the  terms  stipu- 
ated  in  the  bond  for  the  instalments  may  have 
3xpired.^*^ 

(1)  See  examples  thereof  in  the  Gr.  PL  Boek,  7  D.  peg.  490, 
et  9  D.  pag.  108, 114,  et  123. 

(2)  For  the  forms  of  this  instrument  see  Wassenaar,  VmcL 
Notar.  Cap.  9,  S.  6.  and  in  the  forms  of  Notarial  Acti^  No.  75. 

(Aimtl776). 

(3)  Wassenaar,  Pract  Notar.  Cap.  9.  S.  5.    Hamerster  Statut 

van  Vriesland,  1  D.  pag.  471. 

(4)  Barelsi  Advisen  over  den  Koophandel,  1  D.  Adv.  75. 

R  R 
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jf^  or  In  case  the  ship  be  lost,  or  otherwise  perish, 

bi^iDds.  .  or  if  the  proceeds  in  case  of  sale  be  not  found 
sufficient,  the  party  still  remains  liable  for  the 
remainder  of  the  debt  by  virtue  of  the  general 
mortgage.  However,  these  water  or  bjflbtmds 
have  no  preference  over  a  later  bottomry  band;  the 
reason  whereof  is  simply  this,  that  the  per8(m 
who  subsequently  advances  his  money  upon 
bottomry,  thereby  contributes  to  preserve  the 
ship,  and  to  place  the  security  of  the  first  mort- 
gagee in  a  better  state/^^  These  byl  bonds  must 
be  passed  judicially;   but  at  Amsterdam^  the 

act   may  be  done  before  a  notary  and  wit- 
(t) 

Sect.  V. 

Bottomry.  As  in  the  case  of  the  purchase  of  a  ship,  the 
security  for  the  purchase-money  is  given  by 
a  by  I  or  water  bond :  so,  in  the  case  of  the  mort- 
gage of  a  ship,  the  deed  of  security  is  termed  a 
bottomry  bond.^'^* 

By  bottomry y  we  understand  a  contract  wherAy 
a  certain  sum  of  money  is  advanced  by  way  of 

(1)  L.  5.  et  6.  ff.  qui  pot.  in  pign.  Holl.  Cons  3  D.  Cons. 
56.  Bynkerehoeky  Qusest.  Jur.  Priv.  Lib.  3.  Caup.  16.  pag.  512. 
Barels,  d.  1.  pag.  399. 

(2)  See  above,  S.  3.  n.  L 

(3)  See  a  form  of  this  in  Wassenaar,  Pract  Notar.  dp*  9, 
S.  4.    Verwer,  Nederl.  Zeerechten,  pag.  254  et  255. 

*  Vide  Voet  ad  tit  fF.  de  Nautico  fGenore.  K  22.  tit.  K 


BOOK  IV.  611 

loan  on  the  security  or  pledge  of  the  ship  itself,  Bottomty. 
and  with  this  proviso,  that  in  case  the  ship  pe- 
rish, or  be  lost,  the  party  advancing  the  money 
shall  have  no  right  of  recourse  against  the  bor- 
rower, or  any  right  to  recover  further  than 
against  the  proceeds  of  such  parts  of  the  ship 
as  may  have  been  saved;  and  that,  in  the 
event  of  the  safe  arrival  of  the  vessel,  or  her 
wilful  loss  by  the  borrower,  the  lender  is  entitled 
to  the  repayment  of  the  sum  advanced  with  a 
certain  high  interest/^^  This  contract  is  not 
considered  as  unlawful  or  usurious;  for  the  sti- 
pulation for  higher  than  legal  interest  is  not  to 
be  viewed  as  a  mere  recompense  for  the  loan  or 
advance  of  money,  but  as  a  compensation  of  the 
risk  which  the  lender  runs  of  losing  both  prin- 
cipal and  interest  by  the  loss  of  the  vessel/^^ 

This  species  of  contract  was  known  to  the 
Romans  under  the  name  of  fcsnus  nauticum^  or 
pecunia  tr(0ectitia\  although  our  contract  of 
bottomry  does  not  agree  with  it  in  every  re- 
apect^*^ 

From  the  nature  of  the  contract,  its  privileges 
can  properly  arise  in  those  cases  only  in  which 
it  takes  place  in  a  foreign  port;  but  custom  has 

(1)  Pothier,  Traits  du  Contrat  de  PrM  &  la  grosse  aventare, 
Art.  1-  S.  1. 

(2)  Pothier,  d.  1.  S.  2.  Emengon,  Traitfe  des  Contrats  k  la 
groase  avtoture,  Chap.  1.  Sect.  2.  S.  3. 

(3)  Van  Der  Keessel,  Thes.  556  et  557. 

R  R  « 
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Bottmmjv  ;intn)dii(^  its  use  in  the  country  to  which  the 
'▼essel  belongs,  provided  it  be  made  with  the 
.consent  of  the  greater  part  of  the  owners.^^ 

The  hypothecation  of  ship  and  goods  under 

the  pretended  name  of  bottomry ^  but  in  wluch 

the  lender  is  to  run  no  risk  of  loss  by  sea,  is  coo- 

*|ddered  as  a  mere  loan,  and,  as  such,  entitled  tp 

none  of  the  privileges  of  this  species  of  oodt 

:tract.<»> 

When  the  master  of  a  vessel  is  under  the 

.necessity,  during  the  voyage,  of  putting  into  t 

.port  where  his  owner  does  not  reside,  and  hsi 

(DO  correspondent,  he  is  entitled  to   take  up 

money  on  bottomry  for  the  necessary  repaiis  of 

the  vessel,  for  which  the  owner,  from  whom  he 

is  considered  to  have  an  implied  or  tacit  power 

for  this  purpose,  is  liable ;   but  if  the  owner 

reside  there,  then  his  express  consent  is  neces- 

8ary/'>    When  the  ship  is  saved,  but  has  suffered 

damage,  the  whole  sum  advanced  on  bottomiy 

must  be  repaid  with  interest,  according  to  the 

rule.  Bottomry  bears  no  average,  which  rule  holds 

(1)  Handv.  van  Amsterdamy  2  D. peg.  538,  d.  21.  etpig.54L 
Waanch.  HoU.  5  Feb.  1665 . 

(2)  BynkershoekyQinestJur.  Priv.Lib.3.  Cap.  16.pag.515. 
seq.  Barelsy  Adyiesen  over  den  Koophandd,  1  D.  Adv.  71. 
pag.  382. 

(3)  Roseboom,  Recueil  der  Keuren  van  Amsterdam,  Tit  52. 
J.  Weskett,  Complete  Digest  of  the  Theory,  and  Practice  of  la* 
surance,  Art.  Bottomry,  n.  3.  et  6. 
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even  in  the  case  when  the  bottomry  is  only  on  Bottomry; 
the  goods/*^ 

By  the  danger  of  the  sea,  which  the  lender  on 
bottomiy  takes  upon  himself,  is  understood  all 
disasters  occasioned  by  storms  or  bad  weather, 
or  by  the  enemy,  or  by  the  unskilfulness  or 
carelessness  of  the  master,  provided  he  does  not 
deviate  from  his  course  ^^^  A  subject  of  a  neu- 
tral  power,  who  has  lent  money  upon  bottomry, 
for  the  necessary  repairs  of  the  ship,  retains  his 
right  of  mortgage  upon  the  ship,  although  she 
may  be  captured  by  the  enemy  during  the 
voyage/*^  When  the  ship  is  lost,  but  some  part 
of  her  tackle  is  preserved,  either  by  floating 
ashore,  or  by  salvage,  the  creditor  on  bottomry 
is  preferent  on  their  proceeds,  so  far  as  they 
extend,  since  bottomry  is  on  the  security  of  the 
ship^s  keel  and  tackle  ;  but  when  these  are  insuffi- 
cient, the  borrower  is  not  liable  further ;  for 
the  common  language  of  a  bottomry  bond  is, 
'*  In  so  far  as  this  bMom  brings  so  much  on 
shore.''^^^ 

( 1 )  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  3.  Cap.  16.  pag.  514. 
V.  D.  Keessel.  Thes.  558  et  559. 

(2)  v.  D.  KeesaeU  Thes.  560. 

(3)  C.  Asser,  Dissert  de  jure,  quod  est  civi  gentis  in  bello 
mediee,  cui  pro  pecunii  trajectitii  navis  est  hypothecsB  obligata, 
in  ipsam  navimy  qu»  in  itinere,  cujus  caus4  contractus  initus 
e^  ab  hoste  capiatur.  (L.  B.  1799). 

(4)  Verwer,  Zeeregten,  ps^.  254.  Bynkershoek,  Qusst.  Jur. 
Priv.     L.  3.  Cap.  16,  pag.  409. 
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Bottomy.       URth  respect  to  the  pref^tfenoe  of  bottomry 
debts,  it  is  to  be  observed, 

1.  That  they  have  the  same  privil^pe  aa  a 
ddbt  for  which  any  moveable  property  has  been 
pledged,  and  given  into  the  possession  of  the 

r 

creditor. 

2.  That  such  a  debt  being  necessarily  con- 
tiacted  for  the  preservation  of  the  ship*  is  pre- 
ferable to  an  older  byl  band,  and  that  a  later 
bottomry  bond  takes  precedence  of  an  older 
one,^^  unless  several  bottomry  bonds  have  been 
executed  within  a  few  days  c£  each  other,  is 
which  case  they  are  held  concurrent,  and  share 
pro  rataS^^ 

.  &  That  debts  afterwards  contracted  for  the 
preservation  of  the  ship,  as  salvage  and  the  like^ 
rank  before  debts  on  bottomry .^'^ 

4.  That  the  owner,  having  paid  the  salvagCi 
and  such  preferent  debts,  is  preferent  to  the 
holder  of  a  bottomry  bond,  for  the  amount, 
even  without  a  cession  of  action/*^ 

5.  That  bottomry,  upon  certain  particular 
goods,  is  preferenjt  to  bottomry  upon  goods  in 
general/*^ 

(1)  kxg.  L.  5  et  6.  ff.  qui  pot.  in  pig^n. .  Loenius,  Deds,  et 
Obser?.  Cas.  127. 

(2)  Handv.  van  Amsterdam,  2  D.  p«g.538. 

(3)  L.  6.  S.  1.  qui  pot.  in  pign.  Verwer,  Zeeregten,  S.  22et  23. 

(4)  Verwer,  d.  1. 

(5)  Barels,  Advieien  over  den  Koopfaandel,  1  D.  Adv.  ^ 
peg.  364. 
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6.  That  the  Ofnsignee  of  goods,  being  in  pos-  Bottomry, 
session  of  the  bt^  of  lading,  and  having,  upon 
the  faith  thereof,  accepted  bills  of  exchange,  or 
paid  charges,  is  preferent  to  the  holder  of  a  bot- 
tomry bond/^'^ 

The  amount  of  profit  or  interest  to  be  paid  on 
bottomry  varies  in  proportion  to  the  degree  of 
risk  which  is  supposed  to  be  incurred  by  the 
lender/*^ 

(1)  Handv.  van  Amsterdam^  2  D.  pag.  538. 

(2)  RoccuSy  van  Schepen  en  Vragtgelden,  n.  137.  seq.  pag  75. 
aeq.    Podiier,  du  PrM  k  la  groeae  aventure.  Art.  2.  S.  4. 
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CHAPTER  IV. 

O/Ship-ownerSf  Masters^  and  Mariners^ 

Sect.  L 

Rights  of  Bt  a  ship-owner  we  understand  a  person  who 
mnen.  builds  a  ship  at  his  own  cost,  or  who  acquires 
the  right  of  property  therein  by  purchase,  and 
with  the  view  of  employing  her  on  ireiglit 
Frequently  several  persons  unite  to  purchase 
or  build  a  vessel,  in  common,  as  part  owners 
thereof. 

The  rights  and  obligations  of  part  owners^ 
both  with  regard  to  each  other,  and  to  third 
persons  respectively  may  be  deduced  from  what 
we  have  before  observed,  under  the  head  of 
Company  or  Partner  ship  ^^^^  as  well  also  as  from 
the  tenor  of  the  contract  which  is  entered  into  in 
this  matter,  and  which  is  called  the  Partnership 
Deed  (Reeder  Cedul).  Very  frequently  the 
partners  nominate  one  from  among  them  to 
conduct  the  affairs  of  the  partnership,  as  respects 
the  vessel,  and  who  is  termed  the  book-keeper. 
His  power  is  generally  defined  by  the  agree- 
ment, but  where  it  is  silent  in  this  respect,  then 
recourse  is  had  to  the  law  of  factors  and  age^ds, 
(institores).    Each  of  the  partners,  in  propor- 

( 1 )  See  above,  page  570-580. 


BOOK  IV,  617 

fion  to  his  interest  in  the  vessel^  is  liable  for  the  Rights  of 
engagements  of  the  managing  partner/^^  This  ownen. 
managing  partner  is  also  bound,  at  the  dnd.of 
each  voyage,  to  render  an  account  to  his  co- 
partners.^^^  Each  partner  is  bound  to  continue 
in  the  partnership  till  the  vessel  has  completed 
her  voyage,  unless, 

1.  The  majority  of  the  partners  chuse  to  alter 
the  destination  of  the  vessel. 

2.  Or  unless  the  master,  being  himself  a  part 
owner,  be  dismissed  by  the  others. 

3.  Or  unless  one  of  the  part  owners  die. 

4.  Or  become  banknupt.^*^ 

In  the  joint  ownership  of  a  vessel  there  are 
also  these  special  points  to  be  noticed  : 

1.  The  owners,  whose  shares  amount  toge- 
ther to  more  than  oncrhalf  of  the  \  vessel,  may 
sell  the  same  on  the  joint  account/^^      .     . 

2.  In  like  manner  they  may  also  charter  the 
vessel  for  freight,  and  take  up .  money  on  hot* 
tomry,  for  the  fitting  out  of  the  vessel,  so  as  to 
bind  the  owners  who  dissent  to  the  extent  of 
their  shares  or  interest ;  or,  if  they  advance  the 

(1)  De  Groot,  Inleid.  3B.  1  D.  S.  31.  Voet,  ad  tit.  ff.  de 
instit.  acL  n.  2. 

(2)  Haodv.  Van  Ainsterdam,  Iste  Vervolg,  pag.  119. 

(3)  G.  F.  Von  Martens,  Grundrisz  des  Handelsrechts,  3  B. 
4  Abschn.  S.  157. 

(4)  Holl.  Cons.  6D.  2  Stuk.  Cons.  51.  pag.  431. 


6l3  MARITIME   LAW. 

Rights  of    money  from  their  own  funds,  they  are  entitled 
o^en.      to  deduct  it  from  the  shares  of  the  others/^^ 

3.  In  case  the  master  is  also  a  part  owner, 
and  he  alone,  or  together  with  others,  possesses 
more  than  one-half  of  the  vessel,  he  may,  in 
conjunction  with  them,  charter  the  vessel  for  a 
reasonable  freight,  so  as  to  bind  the  interest  of 
the  others  who  do  not  consent.^'^ 

Sect.  IL 

Ropecdre  The  master  is  bound  to  conform  to  the 
masten  Orders  and  instructions  which  he  receives  from 
^jicr^  the  owners.  Further,  it  is  his  duty  to  use  all 
due  diligence,  attention,  and  seamanship,  in  the 
voyage  out  and  home ;  and,  especially  for  this 
purpose,  he  is  bound,  in  the  first  place,  on  under- 
taking the  charge  of  the  ship,  and  before  he 
takes  in  the  cargo,  to  examine  her,  and  to  report 
to  the  owners  any  defects  he  may  find,  and  to 
have  them  repaired. 

2.  To  look  to  the  loading  of  the  vessel,  and 
to  take  care  that  she  be  not  overloaded. 

3.  Not  to  carry  any  goods  on  his  own  ac- 
count, not  even  in  the  cabin,  without  the  per- 
mission of  the  owners. 

4.  Not  to  leave  the  ship  without  necessity, 
and  not  to  stay  on  shore  all  night. 

(1)  V.  D.  Keessel,  Thes.  709. 

(2)  v.  D.  Keessel,  Thes.  710. 
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5.  To  sail  with  the  first  fair  wind.  Rapecti?« 

^  ngou  of 

6.  Not  to  deviate  from  the  course  prescribed  masters 
for  him,  or  enter  another  port  without  necessity,  owners. 

7.  Not  to  quit  convoy  designedly. 

8.  To  take  in  a  pilot  where  necessary^  and 
give  over  to  him  the  charge  of  taking  the  vessel 
into  harbour. 

9.  In  cases  of  doubt  or  serious  difficulty  and 
importance^  to  hold  a  council  with  the  ship's 
company,  and  to  act  according  to  their  opinion. 

10.  To  give  notice  to  the  owners  or  their 
agents  of  all  particular  occurrences. 

11.  To  keep,  or  cause  the  mate  to  keep,  a 
proper  log  book. 

IS.  And  lastly,  to  take  all  possible  care  for 
the  safety  of  the  ship  and  cargo.^*^  The  master 
is  answerable  to  the  owners  for  all  damage  oc- 
casioned to  the  ship,  by  his  want  of  good  faith, 
or  by  gross  neglect  of  duty.  In  the  event  of 
his  being  in  want  of  money  in  a  foreign  port,  he 
may,  according  to  the  exigency  of  the  case, 
either  sell  the  goods  of  the  owners,  or  take  up 
money  on  bottomry ;  but  he  may  not  sell  the 
vessel  itself,  without  the  consent  of  the  owners.^*^ 
The  master  is  not  at  liberty  to  take  on  board, 

(1)  G.  F.  Von  Martens,  Qrundrisz  des  Handelsrechts,  3  B^ 
5  Abschn.  S.  161.  et  162. 

(2)  Plac.  31  Oct.  1563.  Tit  2.  Art  12.  De  Groot,  Inleid. 
2  B.  5  D.  S.  16  et  48  D.  S.5.  3B.  20  D.  S.  47.  el  23  D.  S.  4. 
Voe  tad  tit.  ff.  de  exerc.  act  n.  3. 
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Peq>ectiftt  without  the  express  consent  of  his  owners, 
muten^  '  goods  or  merchandize  prohibited  to  be  imported, 
^^         ',  at  the  place  of  his  destination,  nor,  in  any  other 

owncn*  *  ^ 

way,  by  his  misconduct,  prejudice  the  vessel ; 
and  in  such  cases  he  is  liable  to  them  for  all 
damages/^^  The  owners  can,  by  no  act  of  the 
master,  unless  done  with  their  authority,  be  fur- 
ther bound  than  to  the  value  of  their  respective 
shares  or  interest  in  the  vesseU'^  The  voyage 
being  completed,  the  master  is  bound  to  render 
a  proper  account  to  his  owners,  who,  on  their 
part,  are  bound  to  receive  and  liquidate  the 
same,  and  to  pay  him  the  balance,^'^  without, 
however,  being  further  liable  to  the  master,  than 
the  amount  of  their  shares/^^ 

Sect.    III. 

Rights  of  It  often  happens,  that  the  owners  of  a  vessel 
the  master  j^  ^^^  freight  her  themselves,  but  let  it  out  to 
frcighteri.  others  for  this  purpose  j  from  which  contract 
various  rights  and  obligations  arise  between  the 
master  and  the  freighters,  which,  in  all  cases, 
must  be  first  consulted,  and  followed ;  this  con- 
tract is  termed  a  charter  partyS^^    The  master 

(1)  Voet,  ad  d.  t.  n.  7.  Van  Der  Keessel,  Tbes.  696. 

(2)  De  Groot,  Inleid.  3  B.  1  D.  S.  32.  n.  42-44. 

(3)  De  Groot,  Inl.  3  B.  23  D.  S.  5.  Van  Glins,  Zeeregteo, 
pag.  16.  seqq.  Voet,  ad  tit.  ff.  de  exerc.  act.  n.  8. 

(4)  De  Groot,  Inleid.  3  B.   20  D.  S.  48.  Barels,  Adviesen 
o?er  den  Koophandel,  1  D.  Adv.  6. 

(5)  Pothier,  Traite  des  Congrats  de  Louages  Maritimes. 
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gives  to  the  freighter  a  written  acknowledgment  Rightt  of 
of  the  goods  sent  on  board,  specifying  the  na-  and 
ture  of  the  articles,  their  respective  marks  and 
numbers,  the  place  of  their  destination,  the 
name  of  the  freighter  and  shipper,  and  fre- 
quently also  of  the  person  to  whom  they  are 
shipped  or  consigned,  and  the  sum  conditioned 
to  be  paid  for  freight. 

This  instrument  is  termed  a  bill  of  lading 
(cognosaement).  A  master,  whose  vessel  is  char- 
tered here,  to  fetch  freight  from  abroad,  and 
who  is  prevented  there,  by  arrest,  made  undeir 
the  local  authority,  from  so  doing,  or  who  is  not 
provided  with  a  freight  there  by  the  merchant, 
has  nevertheless  the  right  to  demand  the  entire 
freight,/*^  But  if  a  vessel,  being  already  in 
foreign  parts,  is  chartered  there,  to  take  in  freight 
in  some  other  and  foreign  port,  and,  on  her 
arrival  there,  is  prevented  by  the  local  authority 
from  so  taking  in  freight,  without  the  fault  of 
the  merchant ,  the  master,  in  such  case,  is  only 
entitled  to  half  freight.^*^  A  ship,  lying  in  any 
of  our  ports,  and  being  here  prevented,  by  the 
local  authority,  from  undertaking  the  projected 
voyage,  the  contract  between  the  master  and 
the  freighter  or  charterer,  is  thereby  dissolved^ 
and  they  are  mutually  released  from  their  en- 

(1)  Plac.  31  Octob.  1563.  Tit  2.  Art.  2.  Consulaat  van  de 
Zee,  Kap.  81. 

(2)  Plac.  1563.  Tit.  2.  Art.  3. 
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Righu  of    gagements.^^    If  the  merchant  be  not  ready,  at 


and  """^  the  limited  time,  to  put  the  goods  on  board,  he 
frdghtm.  ^^^^  oblige  the  master  to  wait  fifteen  days,  pro- 
vided he  pays  him  the  demurrage;  and  if  be  is 
then  not  ready,  or  not  willing  to  load  the  vessel, 
he  must  pay  the  master  the  stipulated  freight, 
and  also  the  demurrage  ;^'^  of  which  demurrage 
the  crew  are  entitled  to  a  fourth  parL^'^ 

The  master  must  make  good  to  the  freighter 
all  damage  occasioned  by  any  defect  of  the 
vessel  or  by  leakage,  or  bad  stowing,  and  the 
like.  But  he  is  not  bound  to  do  so^  in  the  case 
wherein  he  declares  with  two  or  more  of  the 
ship's  company,  under  oath,  that  the  damage 
waa  occasioned  to  the  goods,  by  an  unforeseen 
accident.  The  master,  however,  is  bound  to 
take  good  care  of  the  cargo,  and  may  recover 
thereout  any  extraordinary  expenses  or  charges 
he  has  been  put  to  in  this  respect/^^  The  master 
must  be  provided  with  good  tackle  for  the  pur- 
poses of  lading  and  unlading,  and  he  must  ex- 
hibit these  to  the  merchant,  otherwise  he  is  liable 
in  damages/^^  The  master  is  liable  for  any 
diminution  in  the  quantity  of,  or  damage  done 

(1)  Plac.  1563,  Tit.  2,  Art.  4. 

(2)  Plac.  ibid.  Art.  5.  Verwer,  Nederl.  Zeeregten,  pi^.69. 

(3)  De  Groot,  Inleid.  3  B.  29  D,  S.  6. 

(4)  Plac.  ibid.  Art.  6.  Roccus,  van  Schepen  en  VragtgddeD, 
Art.  69.  pag.  95.  Consulaatvan  deZee,  Kap.  61  •  seqq.  pag.  75. 
seqq. 

(5)  Plac.  ibid.  Art.  7. 
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to,  the  goods^  within  the   vessel,  occasioned  Rights  of 
by  his  fault,  or  that  of  his  ship's  company;  and  and 
this  is  estimated  at  the  price  which  these  goods  ^*^*"- 
would  have  brought  at  the  place  of  their  desti- 
nation.    But  if  such  diminution  or  damage  has 
been  occasioned  by  other  circumstances,  as  by 
spoiling  or  leaking,  melting,  or  by  overlading  of 
the  ship,  on  the  part  of  the  merchant,  and  with- 
out any  fault  of  the  master,  or  ship's  company, 
the  loss  falls  on  the  merchant.    If  the  vessel,  by 
being  overladed,  is  too  deep  in  the  water,  so 
that  it  becomes  necessary  to  unload  part  of  the 
cargo,  the  merchant  to  whom  such  goods  be- ~ 
long  must  bear  the  loss,  when  the  master  or  his 
ship's  company  are  not  in  fault.^^^ 

When  a  vessel  suffers  shipwreck,  the  master 
and  crew  are  bound  to  use  all  possible  exertions 
to  save  and  secure  the  cargo,  and,  if  possible, 
to  repair  the  ship,  and  carry  on  the  cargo  to  its 
place  of  destination  ;  but  if  the  ship  is  past  re- 
pair, the  master  must  hire  another  vessel,  and 
therewith  perform  his  voyage ;  in  both  of  which 
cases  the  master  is  entitled  to  the  entire 
freight,^*^  without  any  deduction  for  salvage.^'^ 

(1)  De  Groot,  InleidArt  8,  9,  et  11. 

(2)  Plac.  1563.  Tit.  3.  Art.  3. 

(3)  Bynkenshoek,  Qusest  Jur.  Priv.  Lib.  4.  Cap.  24.  pag.  722. 
v.  D.  Keessel,  Thes.  681. 

*  See  page  657  infra. 
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ggfcgqf^  ^lEbm'niap,  having  arrived  at  her  port  of  diit 
and       .  iaimrgdp  must  be  unloaded  widiin  fifteen  days, 
^^^"^  dzoept  in  the  case  of  particuhr  obstacles  or 
difficulty.^)     ' 

:  If  a  question  arises  as  to  who  is  the  owner  of 
the  goods,  or  any  arrest  is  laid  on  them,  the 
'holder  of  the  bill  of  lading  applies  to  the  judge 
^cleave  to  land  and  warehouse  thegoods^  pendv 
ing  the  question ;  or  even  to  selL  them,  if  th^ 
are '  in  danger  of.  being  spoiled,  whether  this 
dagger  arises  from  the  perishable  nature  of  the 
gtods  themselves,  or  from  their  having  been 
{inbviottsly  damaged.  In  like  manner,  as  the 
iooniignee  is  entitled  to  demand  the  landiDg 
and  delivery  of  the  goods,  so  is  the  master  ts 
-demand  pajrinent  of  the  freight,  for  the  security 
of  which  he  has  the  benefit  of  tacit  mortgage 
(legal  hypotheck)^  and  a  right  to  retain  the 
goods.^^^ 

Sect.  IV. 

Respective      The  passengers,  that  is,  persons  who,  on  pay- 

t^MMen-  ™®^*  ^f  *  certain  sum,  take  their  passage  on 

8^  ^^     board  the  vessel,  must  find  their  own  provi- 

sions,  unless  they  make  an  agreement  with  the 

master  to  be  found  in  meat  and  drink;  which  is 

generally  the  case }  but  even  should  there  be 

(1)  Plac.  1563.  Tit.  2.  Art  13. 

(2)  Plac  d.  Art.  13.  V.  D.  Keesed,  Thes.  682,  689,  et  684. 
See  above  p.  175. 
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no  such  agreement,  the  master  is  nevertheless  Reipective 
bound,  in  case  of  necessity,  to  supply  them  at  all  the^sten- 
times  with  what  is  necessary  for  their  support  on  ^J^** 
a  reasonable  compensation.  On  the  other  hand, 
the  passengers  are  bound,  in  a  similar  case,  to 
assist  the  master  from  their  own  private  stock,  so 
far  as  they  can  spare  it,  on  his  paying  for  it ;  and, 
in  cases  of  urgent  necessity,  to  lend  a  hand  in  the 
working  of  the  vessel/^^  They  are  bounds  on  the 
first  notice  from  the  master,  to  repair  on  board, 
and  when  the  ship  is  ready  to  sail  not  to  leave 
it.  If  they  do,  the  master  is  at  liberty  to  set 
sail)  and  demand,  notwithstanding,  the  full  pas* 
sage  money.  The  master  is  not  bound,  nor  in- 
deed at  liberty,  to  go  out  of  his  course  for  the 
purpose  of  landing  the  passengers.  With  re- 
spect to  the  baggage  which  they  carry  with 
them,  the  master  is  only  answerable  when  he 
has  taken  charge  of  and  stowed  it,  or  when  any 
damage  has  been  occasioned  thereto  by  the 
fault  of  him  or  his  crew.^*^ 

S£CT.  V. 

The  rights  and  duties  of  the  crew,  with  re-  Reipecti?e 
spect  to  the  master,  are  the  same  as  those  of  the  master 
servants  to  their  master,  in  so  far  as  the  laws  ^^!^* 
have  introduced  no  special  regulations  on  this 

(1)  G.  F.  Von  Martens,  GrondriBz  des  Uandels-rechts,  3B. 
8  Abechn.  S.  181. 

(2)  Martens,  ibid.  S.  182. 

S  s 
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R9p«tif»  hoid.^    Any  one  haiviiig  engaged liiinielf  ass 
t^mMff  Mil0r  or  mariner,  his  name  is  entered  on  the 


^^  mutter  roll  of  the  ahip.    A  aailor  having  co- 

*  gigged  with  two  mastera,  the  &8t  engagemeirt  it 

ifalid,^  and  any  master  who  engagea  with  a 

aaikir  whom  he  knows  to  have  hem  previoody 

Itired  by  another,  forfeits  double  the  hire  or 

wagea.<^ 

Att  those  who  have  engaged  thetaaelvea  to 
lerve  on  board  any  vessel  must,  upon  tKntioe  bj^ 
the  master,  repair  on  board  within  twenfy-^bnr 
(ours  f^Aer,  with  their  chest  and  clothings  id 
order  to  assist  in  ballasting  and  loading  the  ¥» 
set,  and  making  her  ready  for  sea,  orihenuislar 
mfegr  hire  others  in  their  plaee,  ahhoogh  Ik/tff 
still  remain  bound  by  their  es^agemait.^^ 

Sailors,  when  once  engaged,  are  not  at  liberty 
to  quit  the  vessel  on  account  of  danger  or  bad 
news  from  home,  without  leave  of  the  master ; 
but,  on  the  contrary,  are  bound  to  perform  the 
voyage.  Those  who  act  otherwise  forfeit  their 
pay,  and  are  further  liable  in  damages,  and  even 
punishable  as  deserters  if  necessary .^^^ 

A  sailor  is  not  at  liberty  to  quit  the  ship  with- 

(1)  Gnindriazdes  Handeb-rechts,  3  B.  6.  Abschn.  S.  165. 

(2)  Plac.  31  Oct  1563.  Tit  2.  Art  3. 

(3)  Phc. d.  Art  3.  Voet,  ad  tit  ff.de  pri?.  del.  n.  3. 

(4)  Ordonn.  Rotterd.  1721.  Art  186  et  187 ;  and  oAer  maii- 
iimelaws. 

(5)  Plac.  1563.  Tit  2.  Art  1  el  2. 
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out  the  master's  leave,  and  must  go  on  board  p^tpeetiiw 
again  <m  being  ordered ;  if  he  does  not^  he  for-  t^  master 
feite  hte  pay.O)  Si^S?; 

A  sailor  having  entered  himself  as  an  able 
seaman^  and  being  found  otherwise,  forfeits  his 
pay,  and  is  further  subject  to  discretionary 
ponishment/*^ 

The  master  is  bound  to  filmish  his  crew  with 
victuals  and  drink  three  times  a  day/'^  Formerly 
the  crew  were  permitted  to  take  on  board  er« 
tain  small  articles  of  merchandize,  as  a  venture 
on  their  own  account,  and  free  of  freight ;  but 
since  the  exemption  from  the  duties  on  exports 
and  imports  in  this  respect  has  been  repealed, 
this  privilege  has  fallen  into  disuse/^^  The 
crew  must  assist  the  master  in  all  matters  re- 
lating to  the  ship,  and  also  defend  her  against 
enemies  and  pirates,  and  in  every  respect  jdeld 
implicit  obedience  to  the  master,  who  is  autho- 
rized to  inflict  on  the  disobedient  both  verbal 
and  corporal  punishment  as  a  master  may  on  his 
servant/^^  The  punishments  on  board  a  ship 
consist  generally  of  a  forfeiture  of  a  part  of  the 

(1)  Plac.  d.  1.  Art  4.  V.  D.  Keessel,  Thes.  691. 

(2)  Plac.  1563.  Tit.  5.  Art.  7.  Regtsg.Observ.  1  D.Ofas.  87. 
V.  D.  Keessel.  Thes.  690. 

(3)  Plac.  d.  1.  Tit  2.  Art.  10. 

(4)  De  Groot,  Inleid.  3  B.  20  D.  S.  25-30.  Plac.  22  Febr. 
1657.  G.  P.  B.  2  D.  pag.  2468.  Resol.  21  Febr.  1671.  G.P.  B. 
3  D.  pag.  1270.    Verwer,  Zeerq;ten,  pag.  86  et  87. 

(5)  Plac  1563.  Tit  5.  Art.  1. 

S  S  2 
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Reipectm  pay  oP  the  offisnder,  of  light  corporal  chistiae- 
Sie  iDMtir  nmt»  and  the  like  ^^^  but  for  Berioiu  oflfences 
oomnm .  ^^  ^  P^'  ^^  irons,  and  on  coming  on  shore  he  is 
ddivered  into  the  hands  of  justibe/'^  The 
master  is  bound,  so  far  as  his  means  permit,  to 
take  care  of  such  of  the  crew  as  are  sick,  and 
espedally  of  those  who  have  fidlen  sick  on  bbardt 
and  to  continue  to  them  their  full  pay ;  but  lie 
is  not  bound  to  retain  in  his  service' those  who 
have  rendered  themselves  incapable  to  do  their 
doty  by  fighting,  drunkenness,  or  intemperate 
and  vident  conduct.^') 

In  the  event  of  one  of  the  crew  dyin^  eitiicr 
a  iaaitural  death,  or  in  the  service  of  the  vend, 
his  hieirs  are  entitled  to  the  whole  of  the  pay  due 
CO  him,  deducting  the  cost  of  burying  him/^' 

If  the  master,  by  reason  of  war  or  pirates,  &:c. 
dare  not  prosecute  the  voyage,  he  is  at  liber^ 
to  discharge  his  crew  on  payment  of  one-fourth 
of  the  sum  stipulated  for  the  voysgeS^^  But  an 
arbitrary  discharge  on  the  part  of  the  master,  is 
no  more  permitted  than  it  is  to  the  sailor  to  quit 
the  vessel  without  leave.^*^  With  respect  to  the 
hiring  of  sailors,  there  is  this  distinction  between 

(1)  Plac.  d.  Art  1  et  2. 

(2)  Plac.  d.  Art.  2,  4,  5  et  6,  and  the  notes  of  Van  Gliv, 
thereon. 

(3)  De  Groot,  Inleid.  3  B.  20  D.  S.  43. 

(4)  De  Groot,  d.  1.  S.  44  et  45.    V.  D.  Keessel,  Tbes.  695. 

(5)  Plac.  1563.  Tit  2.  Art.  9. 

(6)  Plac.  ibid.  Art  13. 
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it  and  an  hiring  or  engagement  for  any  other  RespectiTe 
service — that  the  master,  although  he  alter  the  [^e  muter 
voyage,  may  compel  them  to  remain  in  the  ser-  J^^Mny* 
vice,  provided  he  makes  a  reasonable  addition 
to  their  wages/*^    In  case  of  shipwreck,  if  the 
vessel  and  cargo  be  entirely  lost,  the  crew  lose 
their  wages ;   but  when  any  part  of  the  tackle 
or  furniture  is  saved,  they  are  entitled  to  be 
paid  thereout  their  wages,  and  also  to  a  liberal 
salvage/*^ 

The  voyage  being  completed^  and  the  ship 
unladen,  the  master  is  bound  to  give  the  crew 
their  discharge,  and  to  pay  them  their  wages 
without  delay ;  and  in  default  thereof,  he  is 
liable  in  damages/'^ 

(1)  De  Groot,  d.  L  S.  39.    V.  D.  Keessel,  Thes.  693. 

(2)  De  Groot,  d.  1.  S.  42.    V.  D.  Keessel,  Thes.  694. 

(3)  Van  Glins,  Zeeregten,  pag.  37. 
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CHAPTER  V. 
€Jf  Avermge  and  Dmmi^  at  Sm. 

Sect.  I. 

Aferagt.  As  tfiepe  exiits  between  the  owom^  the 
ftriflbterSy  tiie  moMer  and  crew,  and  pawongew, 
who  risk  their  lives  or  property  in  one  and  the 
pune  vessel,  a  certain  kkid  of  commimibf  or 
fm^mMk^f^  it  Mlows  ther^mn,  that  ffe 
daaoage  suffinred  dunng  the  vojage^  ttrao^ 
^ofiiraseeB  accMent,  eMherby  thedhip  orgoodsi 
must  be  borne  in  common.  To  (fcsa  ^soasgc^ 
the  name  of  average  is  given.  This,  again,  is 
divided  into  common  average^  and  great  or  gnu 
averageS^^ 

Sect.  II. 

Coininon  The  commoH,  or  usual  average,  is  confined  to 
the  merchandise  on  board  the  vessel,  and  does 
not  extend  to  the  ship  itself  ;^'^  and  the  practice 
in  respect  of  this    average  is,    that  in  case 

(1)  De  Groot,  Inleid.  3  B.  29  D.  &  1  et  8. 

(2)  Many  disputes  have  arisen  as  to  the  derivation  of  tiiii 
word  The  opinion  most  generally  received  is  that  of  Bynker- 
shoek,  Qusest.  Jur.  Priv.  Lib.  4.  Cap.  24.  pag.  71 8,  who  derifci 
it  from  the  word  aoeragiat  made  use  of  in  modem  htin  fo 
damaqeaiiea. 

(3)  Verwer,  Zeeregten,  pag.  223. 
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the  vessel  is  laden  with  goods  for  account  of  Common 
different  merchants  or  freighters^  one  of  the  con-  '^®'"**- 
ditions  of  the  bill  of  lading  on  the  part  of  the 
master  is^  that  each  shall  pay  him  a  certain  per- 
centage on  this  head — for  example,  ten  per 
cent,  on  the  freight — to  make  good  this  common 
averse;  and  in  case  the  entire  vessel  is  freighted 
by  one  merchant^  and  there  is  no  special  covenant 
in  the  charter-party  on  this  head,  this  average 
is  borne,  in  the  proportion  of  two-thirds  by  the 
freighter,  and  one-third  by  the  master/^^ 

Under  this  common  average  are  included 
— ^pilotage,  Ught-house  and  beacon  money, 
lighterage,  harbour  duties,  &c/'^ 

Besides  this  annnum  average^  there  is  also  a 
gpedal  or  particular  average,  which  concerns, 
1st,  either  the  ship  alone ;  for  example,  damage 
occasioned  to  the  ship  by  overlading  her,  or 
by  neglect  of  the  master,  or  when  any  part  of 
her  tackle  or  furniture  is  lost,  broken,  carried 
away,  or  destroyed  by  bad  weather,  or  other  acci- 
dent, all  which  falls  exclusively  on  the  master  and 
owners/'^  Or  this  special  average,  again,  may 
affect  only  certain  of  the  shippers  or  freighters; 
as  for  instance,  if  certain  particular  goods  on 

(1)  Verwer,  d.  1.  peg.  116-121.  et  pag.  272  et  273. 

(2)  Verwer,  d.  1. 

(3)  De  Groot,  bileid.  3  &  29  D.  S.  14.  Voet,  ad  tit  ff.  ad 
Leg.  Rbod.  de  jact  n.  10.  V.  D.  Keesael,  Tbei.  790,  791,  et 
792. 
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Commoo    board  are  spoiled  or  damaged,  or  are^  from  their 
*^^'^^*     nature,  subject  to  certain  particular  duties ;  sU 
this  Js  to  be  borne  by  the  owners  of  these  goods 
akme,  and  not  by  all  the  shippers  joinfly/*^ 

Sect.  III. 

GroM        '•   By  groa  average  is  understood  all  that  loss 
mng^     or  damage  which  is  voluntarily  done  to  a  part 

of  the  ship  or  cargo  for  the  preservation  of  the 

femainder,  or  to  avoid  greater  and  probable 

damage.^^ 

;    tlhis  average  is  borne  both  by  ship  and  caigo. 

Sect.  IV. 

Jetsam.  :  The  Casting  of  part  of  the  cargo  overboard, 
in  order  to  lighten  the  vessel,  in  the  case  of  s 
storm,  or  of  her  being  chased  by  the  enemy  or  by 
pirates,  is  one  of  the  chief  heads  of  gross  average, 
as  is  also  the  damage  thereby  occasioned  to  the 
rest  of  the  cargo.  To  bring  this  damage  within 
gross  average,  it  is  necessary,  1st.,  that  it  was 
occasioned  through  necessity.  If,  therefore,  a 
vessel,  having  sailed  after  the  war  had  already 
broken  out,  afterwards,  through  fear  of  the 
enemy,  although  not  actually  chased,  puts  into 
a  port  for  safety,  and  remains  there  waiting  for 
convoy,  neither    the  extraordinary  costs  and 

(1)  G.  F.  Von  Martens,  Gnmdrisz  des  Handelsrecbts,  3  B. 
9  Abschn.  S.  184. 

(2)  Ordonn.  Rotteid.  1721.  Art.  83. 
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charges,  nor  the  crew's  wages,  are  considered  as  Jetsain. 
average,^^^  which  would  be  the  case  if  the  vessel, 
being  already  at  sea,  had  tliere  received  the 
first  intelligence  of  the  war,  or  being  ordered  to 
sail  with  convoy,  bad  missed  it,  and  her  voyage 
had  been  thereby  delayed/*^  In  order  to  prove 
the  actual  necessity  which  in  these  cases  will 
give  title  to  gross  average,  the  master,  before 
he  proceeds  to  throwing  the  goods  overboard, 
or  cutting  away  the  masts  or  rigging,  must 
consult  with  the  merchant  or  his  factor,  if  on 
board,  or  the  principal  of  the  ship's  company, 
and  follow  the  opinion  of  the  majority,  in  de- 
fault of  which  he  himself  is  liable  in  damages ; 
and  on  coming  on  shore,  the  master  must 
declare  under  oath  that  the  goods  were  cast 
overboard  through  necessity,  in  conformity  with 
the  general  opinion  of  the  ship's  company/'^ 

2ndly.  It  is  furthermore  necessary  that  the 
casting  of  the  goods  overboard  has  actually  been 
the  means  of  saving  the  ship  from  capture  or 
perishing.  If,  therefore,  a  vessel,  in  the  hope 
of  escape  from  any  imminent  peril  or  danger, 
has  thrown  overboard  part  of  her  cargc^  but, 
notwithstanding  this  efibrt  does  not  escape  this 

{!)  Bynkenfaoeky  Qusst  Jur.  Pri?.  Lib.  4.  Gap.  25.  pag. 
734,  seqq. 

(2)  v.  D.  Keeasel,  Thes.  783. 

(3)  De  Groot,  InL  3  B.  29  D.  S.  10.  Van  Glins  Ze^r^ten, 
fSig.  69.  seqq.  Roccus,  van  Schepen  en  Vragtgekien,  pag.  122. 
seqq.  V.  D.  Keessel,  Thet.  785. 
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Jetsam,  daager,  bot  Is  thgrtly  afterwards  lotl^  this  cne 
dost  not  tome  under  tiie  head  of  average^  fant 
•adi  penoD  retains  sudi  portion  of  his  own  goods 
al  b  saved^  and  mustabide  by  his  loss.^  But 
shoald  llie  vessel  escape  the  danger,  aad  after- 
w«rda  be  lost  by  another  accident,  that  part  of 
the  caigo  that  is  saved,  provided  it  be  <tf  con- 
riderable  valuer  must  bear  its  share  of  ^int 
daasage^  except  tbat  the  freight  of  the  goodi 
M««d  «iiist  be  first  paid,  and  the  salvage  be 
vackbaed  i»der  average.^ 
'  The  loss  occammed  with  reqiect  to  the  |;oodi 
thrown  overboard,  is  not  <mly  to  be  oompen- 
•ata4  under  average,  but  also  the  dainsge 
llienby  occasioned  to  the  other  part  of  the 
cargo.^^ 

S£CT.  V. 

How,  by         The  damage  or  loss,  in  gross  average,  must 

whom,  and    •      , 

on  what      oe  Dome — 

a^mges         1-  ^7  *®  owners  of  the  ship  who  contribute 

JJ^**     therein,  so  far  either  as  the  value  of  the  ship 

or  the  amount  of  the  freight  extends,  in  case 

the  latter  exceeds  the  former.^*^ 

( 1 )  Bynk^hoek,  Quse^t.  Jur.  Friv.  LiU  4.  Cap.  24.  pig.  721. 
seq. 

(2)  V.  D.  KeesBel,  Thes.  786. 

(3)  OidomA.  Rott.  1721.  Art.  85.  Pothier,  Tiaiti  dit  Aii- 
ries.  Sect.  1.  Art.  2. 

(4)  V.  D.  Keessel,  Thes.  788. 
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2.  B7  the  ovQerB  of  tiie  goods  aaved^  to  the  How,  by 
^xtcmt  of  their  value.    With  respect  to  the  mode  oowimt 
of  ascertaining  this  value,  the  practice  is,  tiiat  l^^!^ 
the  goods,  if  half  the  voyage  has  been  per-  J^J^** 
fomedt  BHist  be  valued  at  so  much  as  they 
iiaight  have  produced  at  the  place  of  their  des- 
tination ;  but  in  case  the  voyage  has  not  been 

half  performed,  then  they  are  valued  at  their 
(WiginSil  coat  price.^^^ 

3.  By  the  owners  themselves  of  the  goods 
t)i«s  thrown  ova:*board,  according  to  the  value 
jq£  the  goods,  since,  were  it  otherwise,  they 
would  be  in  a  better  condition  than  the  ownen 
of  the  rest  of  the  cargo,  which  would  not  be 

4»  By  the  passengers,  with  respect  to  the 
value  of  their  clothes,  and  whatever  other  things 
they  carry  with  them.  Though  this  is  not 
«Ei:tended  to  the  ship's  aunpany. 

Among  the  things  for  which,  or  by  which, 
average  must  be  borne,  are  oompreh^ided  not 
janiy  articles  of  merchandise,  but  also  clothing, 
gold,  silver^  jewels,  and  every  thing  iJiat  bas 
Jbeen  put  on  board,  in  coffers  or  otherwise,  pro^ 
vided,  previously  to  their  being  thrown  over- 
board, due  notice  be  given  to  the  master  if  the 
articles  are  of  great  value,  otherwise  they  are 

(I)  Bynkershoek,  Quaest.  Jur.  Priv.  Lib.  4.  Cap.  21.  pag. 
698. 

(?)  Voet  ad.  tit  ff.  ad  Leg.  Rhod.  de  jact  n.  *6. 
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How^bjr     vilued,  only  according  to  the  extemai^^pear- 

on  wiwt     tncn  of  the  boxes  or  cofien  containing  them.^ 

^^^1^     "  'Goods  liEuien  on  the  upper  deck  do  not  come 

w^t»    -ondw  average  if  thrown  overboard.  .  However, 

goods  stowed  between  the  orlop  deck  and  tfie 

ipllows  of  a  ship  coming  from  the  BaUic,  when 

thrown  over  in  case  of  necessity,  come  under 

average  at  AmiterdamS*^ 

As  by  the  throwing  of  goods  overboard  is 
'iNid  .weather,  in  order  to  lighten  the  vessel,  tl^ 

-owner  is  not  considered  to  have  abandoned  or 

f 

loat  his  right  of  property  */*)  so  it  fUlows  thers- 
Smoif  that  these  goods,  being  afterwards  re- 
bbveited,  by  swimmers,  divers,  fishermen,  or 
others,  may  be  claimed  by  their  owner,  on  pay- 
ment of  the  costs  incurred  in  their  recovery/*^ 

On  the  remaining  part  of  the  cargo,  whidi 
must  contribute  in  average,  the  master  of  the 
vessel  which  has  suffered  damage,  has  not  only 
the  right  of  retention^  but  also  the  benefit  of  a 
tacit  mortgage ;  and  this  right  is  also  extended 
to  the  owners  of  the  goods  which  have  been  cast 
overboard,  or  otherwise  lost  or  damaged,  in 
cases  wherein  average  takes  place.     However, 


(1)  De  Groot,  Inl.  3  B.  29  D.  &  11.  et  13.  V.  D. 
Thes.  789. 

(2)  V.  D.  Keessel,  Thes.  792.  Handv.  Van  Amsteidam,  2  D. 
pag.  657.  ooL  1.  inmed. 

(3)  See  pag.  122,  supra. 

(4)  Pothier,  Traiti  des  Avaries,  Sect.  1.  Art  5. 
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no  one  under  the  head  of  average,  is  liable  be-  How»  by 
yond  the  ship  and  goods,  which  must  bear  the  ^  wbit 
average,  so  that  by  abandoning  these  he  is  freed  J^^|S^ 
from  fiirther  claim/^^  are  to  be 

boroe* 

The  action  arising  from  claims  in  average 
should,  from  its  being  of  a  perfectly  similar  na- 
ture to  that  against  underwriters  or  insurers, 
be  considered  as  superannuated  within  the  same 
short  period/^^  The  master  must  enter  in  his 
log-book  J  with  all  possible  accuracy,  every  case  of 
average  as  it  occurs  ;  and  in  the  first  port  which 
he  enters,  give  a  circumstantial  account  thereof 
to  the  judge  of  the  Admiralty  court  there,  or  to 
the  consul  of  his  nation,  and  take  a  certified  copy 
of  this  act  and  declaration  ;  and  he  must  give 
notice  of  these  cases  of  average,  as  soon  as  pos- 
sible, to  his  owners  and  freighters,  and,  in  parti- 
cular, to  the  Admiralty  board  at  the  place  of  his 
destination  ;  and  on  his  arrival  there,  he  must,  in 
conjunction  with  the  principal  of  his  ship's  com- 
pany, verify  and  confirm,  by  oath,  his  log-book 
and  declaration.  The  statement  of  average  is 
then  made  out,  generally  by  a  sworn  committee^ 
and  the  proportion  to  be  borne  by  each  of  those 
who  are  bound  to  contribute  in  average  settled 
and  determined,  by  a  kind  of  sentence,  by  com- 

« 

(1)  V.D.  Keessel,  Thes.  793.  * 

(2)  Voet,  ad  tit  ff.  ad  Leg.  Rhod.  de  jact  n.  11.  in  fine. 
Prof.  V.  D.  Keessel,  however,  is  of  a  different  opinion.  Tbes. 
795. 
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uom,bf     mkiMiti  of  sea  C8iiies»  to  which  tib»  name  of 

articlei 


•^^'^  Sect.  VL 

Q^^  Bttides  ihe  casting  of  goods  overisoard,  tbsre 

«»*«  of      aia  odiar  cases  wherein  gnm  aoeragt  od  sUp 
^^^"^^     aad  gaods  takes  pfau».<*) 

1.  When  any  goods  have  been  giwa  or  pro» 
niied  toan  eneraj  or  pifate»  in  orddf  to  lansoai^ 
Bberatop  or  obtain  re^posflcisioi  of  the  vaswi  ar 
oiaigo/*> 

S.  When  the  cables,  or  onst^  or  i^ait  of  thi 
nggfaig  are  cut  awi^  or  cast  overboard^  in  oidsr 
tasaye  the  ship  and  caigou^^  Undar  this  head 
are  inckided  the  cases  when  holes  are  cat  inftf 
floor  of  the  vessel,  for  the  purpose  ol  letting  thr 
water  which  she  has  shipped  run  freely  to  the 
pomp ;  the  cutting  or  slipping  of  cablee,  whefl 
there  is  not  sufficient  time  to  weigh  the  anchor 
and  sail  with  the  convoj.  The  cutting  away^f 
the  boat  is  also  brought  into  average,  when  it 

(1)  G.F.  Von.  Martens,  (Sniiidrin  des  Handel».recbli,3Bb 
QAbsduu  S.  187  et  188. 

(2)  Pothier,  d.  L  Sect  2. 

(3)  Ordona.  Rotterd.  1721.  Art  100.  Query,  whether  the 
claiming  of  groM  average  it  jott  or  not  when  the  ahipa  Iwt 
been  captured  aa  enemy's  property ;  and  whether  it  makes  any 
difference  in  this  case  if  the  ships  alone,  or  the  sfaipa  with  tWir 
cargoes,  or  the  cargoes  alone  be  condemnedf  ?-^On  tins,  see 
P.  Sandems*  Treatise  on  Gross  Average.  (Amst  1802). 

(4)  De  Groot,  Inleid.  3  B.  29  D.  &  10. 
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could  easily  have  been  secured  in  the  ship,  but  Other 
otherwise  not^*^  wmge. 

3.  The  costs  of  hiring  lighters  to  save  the 
ship  and  cargo,  also  come  into  gro9s  average;  but 
if  they  are  merely  employed  to  get  the  vessel 
afloat,  one-third  of  this  charge  is  borne  by  the 
ship,  and  the  remaining  two-thirds  by  the  carga 
If  the  goods,  in  case  of  storm  or  otherwise,  in 
order  to  lighten  the  vessel,  have  been  put  on 
board  a  lighter,  and  such  lighter  is  swamped  or 
losfv  this  loss  comes  into  grass  averageS^^ 

4.  The  damage  sustained  by  one  of  the  crew 
being  wounded  or  teaimed  in  the  ordinary  ser- 
vice of  the  ship,  is  a  charge  against  the  master  or 
owner;  but  when  sucK  an  accident  is  occa* 
stoned  by  the  vessel  having  been  attacked  by 
the  enemy,  or  by  pirates,  or  by  being  fired  into 
for  not  salutingy  the  surgeon's  charges,  as 
wdl  as  the  compensation  to  the  man  wounded, 
oome  under  gross  averageS^^ 

fi«  The  costs  of  unlading  part  of  the  cargo  of 
a  vessel,  in  order  to  enable  her  to  enter  the 
harbour  or  river,  are  also  reckoned  as  gross 
average.^*^ 

(1)  Oidonn.  Rotterd.  172L  Art  86-90.  Van  Der  Keeisel, 
The&784. 

(2)  De  Groot,  Inleid.  2  B.  29  D.  S.  16. 

(3)  De  Groot,  d.  1.  S.  9.  V.  D.  Keessel,  Thes.  782. 

(4)  L.  4.  pr.  £P.  ad  Leg.  Rhod.  de  jact 
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Sect.  VII. 


S'^foSid:      ^"^"*^  ^^  damages  suflFered  by  vessels  at  sea, 
or  fuoning  those  especially  which  are  occasioned  by  thar 
oSw.       getting  fnil  of,  or  running  dawn  each  other  (aan  ^ 
oioeruUing)^  deserve  to  be  noticed.    If  a  vessd, 
either  under  sail,  or  lying  at  anchor,  is  run  foul 
of  or  run  down  by  another,  the  party  by  whose 
wickedness  or  carelessness  this  is  occasioned,  is 
alone  liable  for  the  damages.^^^    But  if  both 
parties  are  equally  in  fault,  each  bears  his  owe 
loBB.^*^    But  the  respective  masters  are  each 
answerable  to  the  owner  of  the  goods  on  board 
for  the  damage  thus  occasioned*    If  it  is  not 
clear  by  whose  fault  the  damage  has  been  occa- 
sioned, and  therefore  it  does  not  appear  that 
they  could  have  avoided  each  other,  the  da- 
mage is  borne  by  moieties/^^  and   the  circum- 
stance of  their  being  home  or  foreign  traders 
makes  no  difference/^^      Under  this  head  of 
damage  is  comprehended  not  only  all  that  which 
is  suffered  by  the  vessel,  but  also  by  the  cargo ; 
and  though  one  of  the  ships  should  be  in  bal- 
last, the  other  ship  andjthe  goods   therein  are 
both  answerable  for  the  damage   done   to  the 

(1)  Plac.31  Octob.  1563.  Tit.  4. Art.  1. 

(2)  fiynkershoek,  Qinest.  Jur.Priv.  Lib.  4.  Cap.  22.  p.  705. 
seqq.  V.  D.  Keessel,  Thes.  816. 

(3)  Plac.  1563.  d.  Art.  1.  De  Groot,  Inleid,  38  D.  S.  la 

(4)  Bynkershoeky  Quest  Jur.  Priv.  lib.  4.  Cap.  19. 
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ship  in  ballast/^^    This  damage,  besides,  is  not  Ships  get- 
confined  simply  to  the  immediate  injury  occa-  or^nniM 
sioned  by  being  run  foul  of  or  run  down,  but  is  ^°^^  **** 
extended  also  to  the  further  and  other  conse- 
quences of  the  accident,  as,  for  instance,  when 
the  vessel  is  thereby  so  disabled  as  to  be  pre- 
vented from  keeping  up  with  the  convoy,  and 
is  afterwards  captured  by  privateers/*^ 

Although  the  law  has  expressly  declared  that 
each  vessel  is  to  bear  half  the  damages,  it  is  yet 
a  question  whether  this  half  is  to  be  taken 
arithmetically  f  that  is,  pound  for  pound,  or  geome- 
trically ^  that  is,  proportionably  to  the  respective 
value  of  each  ship.  For  the  geometrical  pro- 
portion many  weighty  reasons  may  be  ad- 
duced.^^^  Yet  the  arithmetical  proportion  seems 
to  prevail  in  practice.^*^  If  my  vessel  strikes 
against  the  bow  of  yours,  which  is  lying  at  an- 
chor or  in  moorings,  and  my  vessel  is  also  da- 
maged, I  must  not  only  pay  half  the  damage 

suffered  by  yours,  but  bear  all  my  own.^*^    And 

« 

(1)  Bynkershoek,  d.  1.  Cap.  18.  pag.  675.  seqq.  V.  D.  K/^es- 
ad,  Thes.  813. 

(2)  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  4.  Cap.  22.  pag. 
708.  V.  D.  Keeasel,  Thes.  814. 

(3)  Bynkershoek,  Qusst  Jur.  Priv.  Lib.- 4.  Cap.  20.  pag.  689. 

aeqq. 

(4)  Neostadiusy  snpr.  cur.  Decis.  48  et  49.    Coren,  Obs.  40 

et41. 

(5)  De  Groot,  Inleid.   3  B.  38  D.  S.  17.    Bynkersboek, 
QuBBflt.  Jur.  Priy.  Lib.  4.  Cap.  21.  pag.  701. 

T  T 
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shiptgi^    thif  is  also  the  caae^  although  the  vessel  Ijring  at 

^TroairiM  anchor  had  not  eased  out  her  cable ;  unless  when 

^^ /*^  called  upon  to  do  so  by  the  master  of  the  vessd 

that  was  drifting,  she  could  have  done  it  with- 

out  danger,  but  refused  so  to  do/^ 

In  the  roads  of  the  Texel,  however^  the  prac- 
tice is,  that  ships  driftmg  towards  each  other, 
through  storms  or  bad  weather,  may  cut  each 
otiierli  cables,  in  order  to  save  themselves,  with* 
out  being  liable  in  damages.^^ 

If  a  ship,  drifting  upon  the  cables  of  anotiier 
lying  at  anchor,  cuts  these  caUes,  wherdiy  the 
hit-meationed  vessel  is  wrecked,  she  ia  liable 
in  the  whole  of  the  loss/^^  If  two  vessels^  lyii^ 
at  andior,  drift  upon  each  other  without  part- 
ing their  cables,  and  thereby  damage  eack 
other,  the  damage  is  borne  in  moieties/^^  A 
vessel  imder  sail,  running  foul  of  another  lying 
at  anchor  or  at  moorings,  has  no  claim  for  com- 
pensation  with  regard  to  the  damage  suffered  by 
herself,  but  is,  nevertheless,  liable  for  half  that 
sustained  by  the  other.  Provided  the  master  of 
the  latter  declare  cm  oath  that  he  was  not  in 

(1)  Bynkerehoek,  d.  1.  Cap.  22.  pag.  704. 

(2)  Bareli^  Adriesen  over  den  Koophandd,    1  D.  Adv.  3I» 
32,  et  33. 

(3)  v.  D.  KeesaeL  Thti.  819. 

(4)  Bynkenhoek,  QossL  Jur.  Pri?.  Lib.  4.  Cap.   IS.  ptfi 
673.  leq. 
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fault ;  but  if  he  can  be  proved  to  have  been  Ships  geu 
in  fault,  then  bis  ship  is  liable  for  the  whole  of  or"fumiiDg 
the  damages/^)  ^^"^ 

(1)  De  Groot,  Inleid.  3  B.  38  D.  V.  Keessel,  Thes*  821. 


T  T  2 


644  MARITIMB   LAW. 


Inturanot. 


CHAPTER  VI. 

Oflnmrance, 

Sect.  L 

Ih  order  to  prevent  the  disasters  to  which 
vesseb  at  sea  or  their  cargoes  are  liable  from 
storm  or  the  enemy,  falling  entirely  upon  one 
person,  the  mode  of  lightening  these  calamitjiay 
by  dividing  the  burthen  among  different  pe^ 
sons,  was  very  early  devised,  and  introduced  into 
practice  in  this  country,  under  the  name  of  the 
contract  of  inmrance  ;  and  various  laws  and  le- 
gulations,  both  uniyersal  and  local,  have  bea 
made  on  this  subject.^^^    By  the  term  inmramt^ 

(])  Plac.  van  de  Zeeregten  van  Koning  Philips.  31  Odobi 
1563.  Tit  7.  Plac.  20  Jan.  1570.  Ordonn.  te  AmsteidaiD,  10 
March,  1744 — ^Handv.  2  D.  pag.  662.  seqq.— 27  April,  1745. 
ibid.  S  D.  pag.  1666.— 30  Jan.  1756,  Handv.  2  de  Verv.  ^. 
89.  seqq. — Ordonn.  te  Rotterdam,  28  Jan.  1721. — ^Art.  23-S2. 
—Ordonn.  te  Middelburg,  30  Sept  1600,  and  the  AmpliatioQ 
of  the  s&me,  4  Feb.  1719.  Among  the  writers  who  ha?e  ex- 
pressly treated  of  this  subject,  the  following  deserve  to  be  no- 
ticed :  Pothier,  Trait^  du  Contrat  d^Assurance,  in  his  Trait§s  do 
Droit,  Tom.  3.  pag.  1-75. — B.  M.  Emerigon,  Trait^  des  As- 
surances et  des  Contrats  k  la  Grosse.  (ManeiU  1783.  2iK>k.  in 
4to). — J.  Weskett,  Complete  Digest  of  the  Theory  and  Pnctke 
of  Insurance,  (Lon.  1781.  in  fbl.) — J.  A.  Park,  System  of  the 
Law  of  Marine  Insurances,  (Lond.  1800,  in  8vo.) — ^A.  BaldasM- 
roni,  delle  Assicurazioni  Marittime  Trattato.  (Firenz.  1786L 
3  Tom.  in  4to),  and  others. 
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is  understood,  "  a  contract,  whereby  one  of  the  insurance, 
parties  takes  upon  himself  the  risk  of  all  the 
accidents  to  which  a  certain  thing  is  exposed, 
and  binds  himself  to  the  other  party  to  make 
good  to  him  all  the  loss  or  damage  that  shall 
happen  to  this  thing,  and  to  save  him  harmless 
therefrom,  on  the  condition  of  receiving  a  cer- 
tain sum  of  money,  which  the  other  party  en- 
gages to  give  him,  in  consideration  of  the  risk 
which  he  thereby  takes  upon  himself. "^^^  Dif- 
ferent things  may  be  the  subject  of  insurance ; 
as,  for  example,  we  have  insurances  of  houses 
and  buildings  from  fire  ;^^^  but  this  contract 
chiefly  takes  place  with  respect  to  risk  by  sea. 
The  party  who  takes  this  risk  upon  himself  is 
termed  the  insurer ;  and  he  who  pays  the  money 
to  the  other,  in  order  to  be  protected  from  this 
risk,  is  termed  the  insured.  The  money  which 
is  thus  paid  for  this  purpose,  is  called  the  pre- 
mum  of  insurance;  the  contract  between  the 
parties  in  this  matter,  and  which  is  reduced 
into  writing,  is  termed  sl  policy  of  insurance. 

Sect.  II. 
The  following  are  the  essential  requisites  of  a  What 

.        .     c  •  thincB  may 

contract  or  msurance :  be  the 

objects  of 

(1)  This  is  the  accurate  definition  of  Pothier,  d.  L  Chap.  1.   in»»™»cc 
S.  !•  n.  2. 

(2)  V.  D.  Keessel,  Thes.  716. 
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Wbftt  lint.    A   thing   capable  of  bekig  imund. 

lyings  m^  Among  these  we  may  class, 
pbjecuof  1.  xhe  ship  itself,  or,  as  it  is  more  usually 
termed^  the  hull  of  the  ship,  with  its  masti^ 
•pars,  standing  and  running  rigging,  anchoiSv 
eables,  cordage,  guns,  kc.  ;^^^  and  on  this  head 
it  ia  indifferent  whether  the  vessel  lie  old  or 
new.^> 

£•  All  kinds  of  goods^  wares,  or  merchww 
diaa^  whether  of  a  perishable  nature  or  other- 
'  wise,  without  exception/*^ 

8.  The  costs  and  charges  of  loading    tbe 
vessel^  and  also  the  premiums  paid  or  to  be  paid 
for  insurance/^ 
4.  The  freight  to  be  earned  by  the  vessel.^ 
6.  TTie  mariners'  wagcs/'^ 
6.  The  money  lent  on  bottomry  of  either  ship 
or  goods,  provided  it  be  clearly  expressed  in 

(1)  Ordonn.  Amst  Art.  7.  RotL  Art  25.  Dordr.  Art  29. 
Middelb.  Art  4.  and  Ampl.  Art  3. 

(2)  Bynkershoeky  Qusst  Jur.  Priv.  Lib.  4.  Cap.  6.  psg* 
667. 

(3)  Ordonn.  Rotterd.  Art,  25,  Dordr.  Art.  29.  V.  D.  Keo- 
sel.Thes.  721. 

(4)  OdonD.  Rott.  Art.  25.  Dordr.  Ait  29.  Amat  Ait  22. 
Middelb.  Art.  3.  et  Ampl.  Art. 

(5)  Ordonn.  Rott  Art.  26.  Dordr.  Art  30.    Amst  Art  15. 

(6)  Ordonn.  Rotterd.  Art.  26.  Dordr.  Art.  30.  Dot  these 
are  excepted  by  the  Ordonn.  Amsterd.  Art  13.  et  Middelb. 
Art.  6. 
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the  policy  of  insurance/^^  in  which  case  not  Wjiat 

things  mftT 

only  all  this  money  so  lent  on  bottomry,  but  be  the 
even  the  goods  purchased  therewith,  and  put  on  ^1|^^ 
board  the  vessel,  are  at  the  risk  of  the  insurers 
or  underwriters,<«>  with  this  qualification,  how- 
ever,  that  an  insurance  effected  on  goods,  al- 
ready charged  with  bottomry  to  their  full  value, 
is  void,  and  such  an  insurance  only  covers  the 
excess  of  value  of  the  goods  over  the  money  lent 
on  bottomry  on  them/'^ 

7.  The  money  paid  for  the  ransom  of  persons 
taken  prisoners  by  the  Turks /*^ 

8.  Every  thing  that  is  connected  with  com- 
merce, navigation,  the  importing  and  exporting 
of  goods,  and  to  the  voyages,  and  to  whatever 
proceeds  therefrom/*^ 

9.  The  value  of  the  provisions  to  be  con- 
sumed on  the  voyage /^^ 

10.  And  lastly.  The  profit  which  may  be  ex- 
pected to  be  derived  from  a  certain  transaction 

(1)  Ordonn.  Rott  Art.  26.  Dordr.  Art  30.  Amst.  Art  19- 
21.  and  Ampl.  1756.  Art  21. 

(2)  fiynkershoek,  Quaest  Jur.  Priv.  Lib.  4.  Cap.  16.  pag. 
658  seqq. 

(3)  Ordonn.  Amst  Art.  21.  and  Ampl.  1756. 

(4)  Ordonn.  Rott.  Art  26.    Dordr.  Art  30.    Amst  Art  14. 

(5)  Ordonn.  Rotterd.  Art  26.    Dordr.  Art.  30. 

(6)  Ordoan.  Middelb.  Art  3.  Amst  Art  7.  But  we  find 
the  contrary  in  Ordonn.  Rotterd.  Art  24.  Dordr.  Art  31. 
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What        or  speculatioDy  provided  it  be  valued  at  a  pre- 

b^lSe"*^  dae  8iim  iD  the  policy.^*^ 

^^oh  Under  the  general  denomination  of  goods  and 
merchandize,  in  policies  of  insurance,  ammu- 
nition, or  instruments  of  war,  are  not  c  onaidered 
as  inchided ;  nor  gold,  silver,  precious  stones,  nc« 
jewels^  unless  they  are  specifically,  named  in  the 
policy.^^  Ships,  merchandize,  or  other  property 
of  the  enemy,  may  not  be  insured/'^  In  some 
places,  the  ship,  with  all  its  appurtenances,  may 
be  insured  for  the  entire  and  full  value/*^ .  k 
others,  only  for  seven-eighths  of  the  value;^^  Hie 
insurers  are  not  bound  to  make  good  the 
damages  or  losses  when  they  do  not  exceed 
three  per  cent.^^^ 

Against  barratry  on  the  part  of  the  master, 
the  owners  are  not  at  liberty  to  insure,  as  tbej 
have  the  appointing  of  him ;  but  they  may  insure 
against  his  neglect,  as  well  also  as  against  barratry 
on  the  part  of  the  crew,  or  by  such  persons  as 
take  the  command  of  the  vessel  provisionally  on 
the  death  of  the  original  master  in  foreign  parts, 

(1)  OrdoDiu  Amst.  Art.  17. 

(2)  Ampl.  Ordonn.  Middelb.  Art  3.  Ordonn.  Amsl.  Art  10. 
Rotterd.  Art.  41.    Dordr.  Art  43. 

(3)  Bynkersboek,  Qusst  Jur;  PubL  Lib.  1.  Cap.  21. 

(4)  Ordonn.  Amst.  Art  7.    Dordr.  Art.  34. 

(5)  Ordonn.  Rotterd.  Art  31. 

(6)  Ordonn.  Rott.  Art  44.  Dordr.  Art  46.  Amst  Ait.  22 
et34. 
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or  who^  for  other  reasons,  are  appointed  to  the  What 
command  without  the  knowledge  of  the  owners.  bcX"*' 
This  distinction,  however,  does  not  apply  in  the  ^jj^^ 
case  of  freighters  or  merchants,  who  may  insure 
themselves  against  barratry  or  carelessness  on 
the  part  of  the  master  or  crew.^^^ 

The  life  of  a  man  may  not  be  the  subject  of 
insurance,  although  his  civil  liberty  may/'^ 

Sect.  III. 

Secondly.  With  regard  to  persons  who  are  what  pcr- 
qualified  to  insure  or  act  as  underwriters.  Insur-  ^der- 
ance-brokers^'^  may,  neither  by  themselves  nor  ^^^^ 
by  others,  act  as  underwriters  or  insurers.^*^  This 
is  also  prohibited  to  the  commissaries  and  se- 
cretary of  the  chamber  of  insurance.^*^    In  or- 
der to  effect  an  insurance  for  another  person,  no 
special  power  is  necessary ;  a  general  power  is 
sufficient  for  this  purpose :  for  which  reason,  fac- 
tors are  at  liberty  to  insure  by  virtue  of  that  cha- 

(1)  Ordonn.  Rotterd.  Art.  42  et  43.  Dordr.  Art  44  and 
45.  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  4,  Cap.  4.  p.  553. 
seqq. 

(2)  Bynkershoek,  Qusest.  Jur.  Prir,  Lib.  4.  Cap.  1.  pag. 
526,  seq.    Pothier,  Cap.  3.  Sect.  1.  Art  3. 

(3)  With  respect  to  their  duties  and  their  charge  for  Broker- 
age, see  Ordonn.  Middelb.  Art  9.  et  10.  Amst.  Art  38.  et 
39.     Rott  Art  76-79.    Dordr.  Art.  76-79,  et  81. 

(4)  Ordonn.  Rott.  Art  80.    Amst  Art  39. 

(5)  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  4.  Cap.  26.  n.  2. 
pag.  739. 
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What  paw  nctOT.^^    A  policy  of  insoraiice  may  be  sab* 
!^?(^    scribed  or  underwritten  by  several  penons^  and 


1^1^^  even  at  different  times ;  and  each  is  severslfy 
liable  for  the  loss  or  damage,  in  proportion  to 
the  sum  underwrote  by  him/^  They  are  coiw 
sequently  never  liable  for  the  deficiency  of  anj 
of  the  other  co-underwriters  in  case  of  insol- 
vency ;  but  the  party  insuring  ia  at  liberty  to 
secure  himself  in  such  case  by  a  fresh  insuranoe 
to  that  amount,^'^  as  co-underwriters  or  insuren 
aranot  considered  in  law  as  co-debtors  (com 
Mmdi).  The  party  insured  is  at  liberty  to 
lelease  some»  and  hold  the  others  bound,  is 
which  case  he  himself  runs  the  risk  of  the  psitf 
nieased«^^ 

Sect.  IV. 

For  what        Thirdly.   With  regard  to  the  nature  of  the  risk 
turance      or  danger  to  which  the  thing  insured  may  he  ex- 

This  danger  must  be  uncertain,  and  unknown 
to  both  the  contracting  parties ;  therefore,  an  in- 
surance effected  with  the  knowledge  of  one  of 
the  parties,  either  that  the  goods  insured  had 
already  arrived  safe  at  their  destined  port^  or,  on 

(1)  Bynkenhoeky  d.  1.  Cap.  1.  pag.  524. 

(2)  Ordon.  Amst.  Art  24.  RoCterd.  Art  59  el  70.  Doidr. 
Art  61  et  72. 

(3)  V.  D.  KeesaeL  Thea.  764. 

(4)  v.  D.  Keessel.  d.  1. 
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the  contrary,  that  they  were  lost,  is  wholly  void  ;^*^  For  what 
nay,  it  is  even  sufficient  to  avoid  the  policy  in  surance"* 
this  case,  if  the  party  insuring  had  the  means  of  ^J^ 
knowing,  at  the  time,  this  loss ;  unless  he,  or 
those  who  effected  the  insurance  on  his  part,  de- 
clare under  oath  that  they  had  no  knowledge  of 
this  fact  ;^*^  which  oath,  however,  is  only  ad- 
mitted at  some  places  in  that  species  of  insur- 
ance which  is  termed  insurance  upon  good  or  bad 
newsS^^    However,   the  underwriter  is  still  at 
liberty  to  prove,  if  he  can,  that  the  party  in- 
suring was  aware,  at  the  time,  of  the  loss,^^^  which 
fact  being  established,  the  party,  besides  losing 
his  action  9  is  punishable  criminally /^^ 

We  may  insure  goods  or  vessels  already  at  sea, 
provided  this  circumstance,  and  the  time  when 
the  vessel  set  sail,  be  mentioned  in  the  policy/^^ 
Under  the  risk  of  the  sea  is  comprehended 
all  disasters  arising  from  wind,  storms,  or  bad 
weather ;  but  not  those  occasioned  by  the  ignor- 
ance of  the  master  or  ship's  company  \^'^^  nor 
the  damage  occasioned  to  the  ship  or  goods  by 
an  internal  defect  of  the  vessel/®^ 

(1)  Bynkenboek,  QuaBtU  Jur.  Priv.  Lib»  4.  Clip.  26.  q.  6. 

(2)  OrdoDn,  Amst.  Art  12. 

(3)  Ordonn.  Rotterd.  Art.  35-37.    Dordrecht.  Art.  38  et  39. 

(4)  Bynkershoek,  Qusest.  Jur.  Priv.  Lib.  4.  Gap.  16.  pag.653. 

(5)  Ordonn.  Rotterd.  Art.  39  et  40.    Dordrecht  Art  42. 

(6)  V.  D.  Keessel,  Tbes.  725,  726,  and  727. 

(7)  Barelf ,  Advieaen  over  den  Koophandel,  1  D.  Com.  13. 

(8)  V.  D.  Keesael,  Thes.  759. 
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Limitation 
of  the  mm 
to  beun* 
derwrittfln 
by  each 
iniurer. 


Sect.  V. 
Fourthly.  Next  with  respect  to  the  sum  vMck 
the  underwriter  engages  to  pay^  in  case  the  property 
insured  perishes  or  suffers  damage.  This  sum  is 
most  usually  limited  in  the  policy ;  but  the  un- 
clerwriters  may  bind  themselves  to  pay  the  value 
according  to  an  appraisement  to  be  made  there- 
of/^^  This  sum,  however^  must  not  exceed  the 
real  value  of  the  goods,  but,  on  the  contnuyi 
may  be  below  it.^'^  Mlien  the  amount  insured 
is  found  to  exceed  the  true  value  of  the  goods, 
the  underwriters  are  not  liable  further  than  in 
proportion  to  the  sum  set  against  their  re8pe& 
tive  names,  to  make  good  the  real  loss  sustained, 
either  by  the  destruction  of,  or  damage  sufiered 
by,  the  goods  in  question/'^ 


Sect.  VL 

Premium.        Fifthly.  The  Premium  of  Insurance. 

Although  this  ought  to  be  in  proportion  to 
the  extent  of  the  risk  which  the  underwriter 
takes  upon  himself^  yet  the  stipulation  in  the 
policy,  to  pay  and  receive  a  certain  fixed  sum 
in  this  respect,  creates  such  a  binding  obligation 
between  the  parties  that  the  underwriter  is  not 

(1)  Pothier,  Chap.  1.  Sect.  2.  Art.  3.  S.  1.  n.  75. 

(2)  De  Groot,  Inleid.  3  B.  24  D.  S.  4.  n.  7  et  8.  Bynker- 
shoek,  QsesL  Jur.  Priv.  Lib.  4.  Cap.  6.  pag.  569. 

(3)  OrdonD.  Rotterd.  Art  70.  Amst  Art  23.  BynkenhoeL 
d.  1.  pag.  570. 
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at  liberty  afterwards  to  complain  that  he  has  Premium, 
been  prejudiced  on  this  head/^^  When  the 
goods  insured  are  not  put  on  board,  or  a  less 
quantity  in  value  than  is  expressed  in  the  policy^ 
or  the  amount  of  the  sum  insured  exceeds  the 
true  value  of  the  goods,  the  premium  may  be 
demanded  back  (restomd),  leaving,  however^ 
to  the  underwriter  one  half  per  cent,  for  his  trou- 
ble ;  but  if  the  goods  have  already  been  put  on 
board  of  lighters  and  barges,  for  the  purpose  of 
conveying  them  to  the  vessel,  and  then  the  in- 
tended voyage  is  stopped,  the' deduction  in  this 
case  by  the  underwriter,  on  the  return  of  the  pre- 
mium, is  one  per  centS^^  If  in  the  same  policy  an 
insurance  is  effected,  not  only  on  the  outward 
bound  cargo,  but  also  on  the  return  cargo  (de 
retouren\  the  party  insured  may  recover  back 
the  premium  paid  on  this  account,  if  the  ship 
return  without  a  cargo/'^  All  premiums  of  in- 
surance must  be  paid  at  the  time  of  signing  the 
policy ;  and  if  the  underwriter  give  credit  to 
the  broker,  he  has  his  remedy  only  against  him, 
unless  the  party  insured  had  himself  not  paid 
the  broker  the  premium.^*^  '  The  underwriter 
has  no  lien  or  right  of  mortgage  on  the 
goods  insured  for  the  premium  ;  but  the  broker 

(1)  Bynkershoek,  d.  L  Lib.  4.  Cap.  5.  pag.  564. 

(2)  OrdoDD.  Amst.  Art.  23.     Verzan.  van  Casuspos.  Cas.  20* 

(3)  Bareb,  Adviesen  over  den.  Koophandel.  1  D*  Ady.  19. 

(4)  Ordoon.  Amst  Art  37. 
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premhim.  who  has  paid  the  premium  has  a  lien  on  the 
policy*^^^  If  a  contract  of  insurance  be  eiv- 
tered  into  in  time  of  peace,  for  a  veiy  mode* 
mte  premium,  without  any  clause  therein  con- 
tained providing  for  the  case  of  war,  and  after- 
irards  a  war  should  unexpectedly  break  out,  it  is 
held,  for  very  good  reasons,  that  in  such  esse 
the  underwriter  will  not  be  entitled  to  demand 
an  additional  premium/*^ 

Sect.  VII. 

poKey  of  Sixthly*  As  regards  the  nrntual  cowent  oftk 
iMurance.  ^^m^^^ig^^  p^j^fkif  cwUaimd  in  a  written  p^tiq. 
Although  this  transaction  is  properly  one  of 
Ihose  which  are  perfect  by  mutual  consent,  sod 
is  iralid,  although  the  premium  be  not  yet  paid  i^*^ 
the  law  nevertheless  provides,  with  respect  to 
this  species  of  contract,  that  the  written  memo* 
randums  of  agreement  respecting  insurance, 
(handpoUssen)j  shall  not  be  good  beyond  four- 
teen days,  and  that  within  this  time  the  agree- 
ment shall  be  drawn  out,  on  a  proper  stamped 
policy .^^^  In  a  contract  of  insurance,  all  such 
covenants  or  conditions  may  be  inserted  as  are 

(1)  Bynkershoek,Qu8BsL  Jur.  Priv.  Lib.  4.  Cap.  2.  pa^.  53S. 
Ordonn.  Amst.  Art  39. 

(2)  Pothier,  Chap.  1.  Sect.  2.  Art  3.  S.  2.  d.  83.      Emeri- 
gon,  Chap.  3.  Sect.  4.  Tom.  1.  pag.  70.  et  soiv. 

(3)  V.  D.  Kecssel,  Tbet.  713  et  729. 

(4)  Publ.  Holl.  13  Not.  Nov.  1 773.    G.P.B.  9  D.  pag.  1341 
Ordonn.  op* t  Klein  Zegel.  28  Nov.  1805.  Ait.  74. 
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not  forbidden  by  law ;  and  these  must  be  strictly  Policy  of 
observed  and  fulfilled  ;^^^  conditions  forbidden 
by  law,  are,  if  inserted  in  the  contract,  of  no 
force,  even  although  the  parties  should  have  ex« 
pressly  waived  the  law  in  this  respect/*^  The 
name  of  the  vessel  must  be  inserted  in  the  policy^ 
at  least  it  must  sufficiently  appear  therein  ;^*^  a 
change  of  the  name  of  the  vessel  made  bona^fidCi 
does  not  vitiate  or  affect  the  policy,  provided  no 
doubt  can  thereby  arise  as  to  its  being  the  same 
ship/*^  By  the  clause,  circumjacent  places,  (cir- 
cunffocentienX  inserted  in  most  policies,  is  under- 
stood not  only  the  place,  where  the  goods  are 
put  on  board,  but  also  the  outlets,  rivers,  and 
harbours ;  and  further,  all  the  buoys^  beacons, 
and  the  like  signs,  until  the  ship  has  passed 
them;  but  no  places  more  distant^^^  Several 
policies  may  be  underwritten  for  one  and  the 
same  insurance ;  but  if,  taken  together,  the  sums 
severally  underwritten  exceed  the  value  of  the 
goods  insured,  the  first  in  date  remain  in  force, 
and  the  return  of  the  premium  (restamo)  falls 
on  the  later  policy /^^ 

(1)  V.  D.  Keessel,  Thes.  730  et  731. 

(2)  ▼.  D.  Keesael,  Thes.  732. 

(3)  Bynkenhoek,  Quasst  Jur  Priv.  Lib.  4.  Cap.  12.  pag.  61 8» 
seqq. 

(4)  Bynkershoek,  d.  L  Cap.  11.  pag.  610-612. 

(5)  Ordonn.  Amst.  Art  4.    Bynkershodc.  d.  L  Lib.  4.  Cap. 
6.  pag.  571.  seq.  et  Cap.  10.  pag.  601-603. 

(6)  Ordonn.  Amst.  Art.  24. 
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Sect.  VIII. 


Obiigm.  When  the  goods  insured  are  lost  or  damaged, 

pert  of  dw  ^uid  thus  the  case  arises  in  which  the  contnurt 
^"^'^  of  assurance  comes  into  operation,  then  various 
obligations  also  arise,  both  on  the  part  of  the 
insurer  and  the  person  insured,  which  deserve 
to  be  shortly  noticed ;  and  firat,  with  respect  to 
those  on  the  side  of  the  party  insured,  as  daim- 
ing  compensation. 

1.  He  is  bound,  by  means  of  a  broker,  or 
some  other  public  person — ^for  example,  at 
4Miterdamt  by  the  secretary  and  messenger  of 
the.  Chamber  of  Insurance — immediately,  and 
without  delay,  to  give  notice  to  the  underwriter 
of  the  loss,  and,  if  required,  to  give  him  copies 
of  all  the  intelligence  he  has  received  respecting 
the  vessel  or  goods,  and  the  disasters,  arrests, 
or  damage  which  have  happened  to  them.  On 
failure  of  this,  the  party  insured  is  liable  for  all 
costs  and  damages  occasioned  thereby /^> 

2.  If  the  ship  or  cargo  be  wholly  lost,  or  the 
damage  is  so  great,  that  the  underwriter  is 
liable  as  for  a  total  loss,  the  other  party,  before 
he  claims  for  a  total  loss,  is  bound  to  abandon 
the  ship  or  goods,  and  to  renounce  all  his  right 
or  interest  therein,    in   favour  of  the  under- 

(1)  De  Groot,  Inleid.  3  B.  24  D.  S.  14.  Oidonn.  AmiL 
1744.    Art  36  et  1756.  Art  36. 
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writers/^^  This  abandonment  is  done  by  a  notice  oblige* 
in  writing,  served  upon  the  underwriter,  by  the  ^cpan 
messenger  of  the  board  for  maritime  affairs/*^  f^**** . 

iDBureo. 

If  the  ship  be  lost  or  damaged  beyond  repair, 
or  if  the  goods  be  spoiled,  taken,  or  otherwise 
for  a  certainty  lost  to  the  owners,  beyond  hope 
of  recovery,  the  abandonment  may  take  place 
immediately/'^  But  if  there  is  yet  a  hope  of 
recovering  either  the  ship  or  goods,  as  in  the 
case  of  either  being  laid  under  arrest;  this 
abandonment  may  yet  be  delayed,  for  some  time, 
after  notice  to  the  underwriter  of  what  has  hap- 
pened ;  for  instance,  siv  months  for  cases  within 
Europe,  and  the  Barbary  Coast,  and  the  Canary 
Islands,  and  twelve  months  for  the  countries  be- 
yond these  limits ;  but  in  such  case  the  under- 
writer is  bound,  at  the  request  of  the  other  party, 
to  give  security/*^  If  the  vessel  in  which  the 
goods  insured  are  laden  be  detained  in  a  foreign 
port,  or  rendered  not  sea-worthy,  the  goods  may 
be  put  on  board  another  ship,  on  account  of  the 
underwriter,  and  thence  conveyed  to  the  place 
of  their  destination  ;*  but  if  the  damage  done 

(1)  Pothier,  Chap.  3.  Sect.  1.  Art  1.  S.  3.  Ordonn.  Rott. 
Art  60. 

(2)  Ordonn.  Rott  Art.  61. 

(3)  De  Groot,  Inleid.  3  B.  24  D.  S.  13.    Ordonn.  Rott.  Art. 
62.    Dordr.Art64. 

(4)  De  Groot,  d.  L  S.  12.    Ordonn.    Amst.  Art  26.  Rott 
Art  64^66.    Doidr.  Art.  67  et  €8.    V.  D.  Keeasel,  Thes.  755. 

U  U 
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Obijpi-      to  the  vessel  be  trifling,  the  party  insured  must 
thepui     wait  the  time  required  for  the  necessary  re- 

of  the  •»•;-■  II) 

insured.       !»«•*' 

S.  The  party  who  makes  this  abandonment, 
ii  bound  at  the  same  time  to  make  a  declaration 
of  all  further  insurances  effected  by  him,  on 
these  goods,  and  the  money  he  has  raised  on 
bottonury  upon  them/'^ 

4.  He  is  also  bound  to  shew,  by  sufficient 
ptoofi^  not  only  the  value  of  the  goods  insured* 
but  also  the  real  amount  of  the  damage  sustain- 
ed.^^  Although  the  value  of  the  goods  insured* 
be  expressed  at  a  certain  sum  in  the  poKcy,  it  is 
not  sufficient  that  the.  party  insured  confirm 
this  value  by  oath,  but  he  must  be  able  to  shew 
by  proof  aliunde,  that  it  is  the  real  value/^  The 
value  of  the  goods  lost  is  taken  at  their  first 
price,  and  that  of  the  damaged  goods,  which  have 
arrived  at  the  place  of  their  destination,  at  the 
price  which  they  would  have  fetched  there*  had 
they  arrived  in  an  undamaged  state,  without 
reckoning  the  freight*  and  other  charges*  all 
which  should  have  been  separately  insured/^^ 
When  the  goods  arrive  partly  in  a  sound  and 

(1)  OrdoDD.  Amst  Art.  26.  Middelb.  AiL  li.  RoCU  Ait 
53  et  54.    Dordr.  Art  55. 

(2)  Pothier»  Chap.  3.  Sec.  1.  Art  L  S.  4. 

(3)  Pothier,  d.  1.  S.  5. 

(4)  Bynkershoek,  Qu»st  Jur.  Priv.  Lib.  4.  Oip.  4.  pflf. 
663^65. 

(5)  V.  D.  Keeesd,  Thes.  739. 
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partly  in  a  damaged  state,  in  estimating  the  Obiiga- 
damage,  not  only  the  goods  spoiled,  but  also  themiii 
those  uninjured  are  brought  into  account,  so  {^red 
that  the  damage  is  settled  at  such  a  per  centagCj 
as  all  the  goods  taken  together  are  diminished 
in  value,  and  thus  the  profit  on  the  sound  goods 
is  set  off  against  the  damage  and  loss  sustained 
oa  the  others.^^^ 

Sect.  IX. 

The  obligations  on  the  part  of  the  under*  ObUga- 
writer  consist  principally  in  the  following :  Sepwt  of 

1.  If  the  goods  insured  are  totally  lost^  or  ^«  "n<*«r- 
may  be  considered  as  such,  the  underwriter  is 
bound  on  abandonment  by  the  owner,  to  pay 
the  sum  underwritten  by  him  in  the  policy  .^^ 

When  no  tidings  whatever  are  received  of  the 
ship  or  goods,  it  must  be  considered  as  a  total 
loss,  and  the  party  insured  is  entitled  to  abandon, 
after  the  expiration  of  a  jrear  and  six  weeks,  if 
the  destination  of  the  vessd  was  not  beyond 
Eur^qie,  or  the  Barbaiy  Coasts^  and  after  two 
years,  if  beyond  these  limifs*^*^ 

9.  If  the  goods  inanred.  are  not  wholly  lost, 
but  only  damaged^  by  one  o£  those  disasters  the 
risk  whereof  the  insurer  takes  upon  himself,  he 

(1)  Verzameling  yan  Casus^positien,  Cas.'5.pag.  438eqq. 

(2)  Pothier,  Chiqp.  3.  Sect  1.  Art.  1. 

(3)  De  Groot,  Inleid.  3  B.  24  D.  S.  10.  Ordonn.  Rolt. 
Art.  67. 

U  U  2 
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ObUgft.      is  bound  to  make  good  this  damage  in  propor- 
the  part  of  tion  to  the  sum  which  he  has  underwritten;^^' 
^y^^^'"^:  since  by  the  term  damage^  in  the  language  of 
insurance,  is  comprehended  not  only  the  destruc- 
tion, but  also  the  spoiling  of  the  goods/^ 

The  cause  by  which  the  destruction  or  damage 
of  the  goods  is  occasioned,  is  not  confined,  in 
cases  of  insurance,  to  disasters  by  sea,  or  bad 
weather ;  but  is  extended  also  to  damage  by 
fire,  by  the  enemy,  by  pirates,  arrest  by  the 
local  authority ;  also  to  all  that  happens  to  the 
Iship  or  goods  through  the  barratry  or  n^i- 
gence  of  the  master  or  of  the  ship's  coropaDj 
and  others }  and  furthermore,  to  every  thing, 
whether  contemplated  or  not,  usual  or  un- 
usual, provided  it  be  comprehended  under 
any  general  words  in  the  policy/*^  It  is  clear 
that  the  underwriter  is  not  liable  when  the  pro- 
perty insured  becomes  spoiled,  diminished  in 
value  or  damaged,  either  wholly  or  in  part,  in 
consequence  of  some  intrinsic  cause  or  defect, 
as  is  also  the  case  in  regard  to  a  vessel  having 
some  internal  defect.^*^ 

On  the  same  ground  the  underwriter  also  is 
not  liable  for  the  damage  occasioned  to  a  Green* 

(1)  Pothier,  Chap.  3,  Sect.  1.  Art  3. 

(2)  Ordonn.  Amst  Art.  35.  Rott.  Art.  70. 

(3)  De  Groot,  Inleid.  3  B.  24  D.  &  7.    Oidoniu  Rott.  Art 
42. 

(4)  V.D.Keessel.  Thes.  759. 
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land  whale  fisher  by  the  ice,  provided  the  vessel 
has  safely  arrived  in  port/*^  The  damage  which  the^pan  of 
the  underwriter  is  bound  to  make  good  begins  J^^ 
to  run.  on  his  account  from  the  time  at  which 
the  goods  insured  are  brought  on  the  wharf  or 
quay  to  be  put  on  board  the  ship  that  is  to  con- 
vey them  to  their  port  of  destination,  or  placed 
in  lighters  or  barges  for  the  same  purpose ;  and 
the  damage  or  risk  terminates  when  the  vessel 
with  her  apparel  has  arrived  at  the  destined 
porty  and  has  there  entirely  discharged  her  cargo 
safe.w 

Sect.  X. 
That  the  underwriters  are  in  general  more  Exception! 

in  &voiir 

ready  to  receive  the  premium  than  to  settle  the  ofimder- 
damage»  and  are  very  ingenious  in  devices  to  ^^"'•^ 
avoid  the  latter,  is  a  remark  which  was  made 
long  before  our  time/'^  Yet  the  above  men- 
tioned exceptions  shew  that  there  may  be  dif- 
ferent cases  wherein  the  underwriter  may  have 
^ood  grounds  of  defence  against  the  claims  of 
the  other  party :  it  is  therefore  of  importance  to 
notice  shortly  the  principal  of  these. 

1.  That  the  damage  for  which  compensation 

(1)  Barels,  Adviesen  over  den  Koophandel,  1  D.  adv.  25. 
pag.  138. 

(2)  De  Groot,  Inleid.  3  B.  24  D.  S.  8.  Ordonn.  Rett  Art. 
46  et  47.  Amst  Art  5.  Bynkershoek,  Qtnest.  Jur.  Priv.  Lib. 
4.  Cap.  2. 

(3)  Bynkershoek,  d.  I.  Cap.  3.  pag.  545. 
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£xceptio»  is  claimed  has  been  occasioned  not  by  any  ex- 
IS'undvl  tetnalor  extrinsic  cause*  but  by  some  intrinsic 
^"^'^^^^  defect  in  the  ship  or  goods  themsdves,^^  or  that 
it  is  of  so  trifling  a  naliire  as  not  properly  to  fsU 
wider  the  denomination  of  damage^  as  fix 
iastance,  when  it  does  not  amount  to  three  per 
ceat»  of  the  value/'^ 

2.  That  the  sum  insured  exceeds  the  amount 
:of  tiie  interest  of  the  party  in  the  vessd^  the 
•consequoice  of  which  is  that  this  sum  must  be 
reduced  to  that  amount,  and  should  it  appear 
that  this  excess  is  the  result  of  fraud  in  the 
party,  he  would  thereby  even  lose  altogether  bis 
right  of  action/*^ 

3.  That  the  vessel  insured  had  through  the 
act  of  the  master,  though  without  the  know- 
ledge of  the  owners,  deviated  from  the  course 
mentioned  in  the  policy^  since  thereby  the 
insurance  becomes  void/*^ 

In  the  case  of  an  insurance  of  goods,  if  the 
master  be  guilty  of  a  deviation  without  the 
knowledge  of  the  party  insured,  the  under- 
writers are  not  thereby  released,  unless  these 
goods  belong  to  the  owners  themselves/^^ 

(1)  Zie  hier  vooren,  bladz.  514  ft522. 

(2)  V.  D,  Keessel,  Thes.  760. 

(3)  Pothier,  Chap.  3.  Sect.  1.  Art.  1.  S.  6.  n.  156. 

(4)  Barels,  Adviesenover  den  Koopkandd,  1  D.  ad?.  2\fK' 
123-125.  Ord.  Amat.  Art  6  in  fin. 

(d)  Ordonn.  Amst.d.  1.  Bynkershoek  Quaest.  Jur.  Priv.  Lib.  4* 
Cap.  8. 
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The  master,  however,  remains  always  per-  fit0i|)tMiiii 
Bonally  liable  in  these  cases ;  and  if  the  under^  ofuiider^ 
writer  has  paid  the  loss  or  damage,  he  may  de^ 
mand  cession  o£  action  against  him  from  the 
odier  party /^^ 

The  party  insured  is  not  at  libeftj^  to  ohler 
the  master  to  enter  another  port  thatt  that  inen^ 
turned  in  the  poficy;  and  in  such  case,  this 
insurance  would  become  void,  and  the  under- 
writers be  released/*^ 

This  order  by  the  person  insured  to  the 
master  to  deviate  from  his  course,  or  know-^ 
ledge  on  his  part  that  such  is  the  master's  inteki- 
tion,  must  be  proved  by  the  underwriter ;  and 
in  this  case,  the  oath  of  the  party  insured  to 
clear  himself  is  admissible/'^ 

By  deviation^  or  altering  the  course  of  the 
vessel,  is  understood  not  only  the  case  of  the 
vessel  taking  an  entirely  different  course,  or 
before  reaching  her  port  of  destination,  entering 
another  port,^^^  but  also  the  case  when  having 
passed  the  port  for  which  the  injured  goods 
were  destined,  without  touching  thereat,  she  has 
pursued  her  further  voyage  with  her  entire 
qaigOi^and  in  this  further  voyage,  is  lost*^^^ 

(1)  Ordonn.  Rott.  Art  52.    Dordr.  Art.  54. 

(2)  De  Groot,  Inleid.  3  B.  24  D.  S.  11.  n.  25. 

(3)  Bynkenhoek,  d.  1.  Lib.  4.  Cap.  5.  pag.  562.  seq.  Cap.  7. 
pag.  582.  Cap.  8.  pag.  585.  Cap.  16.  pag.  657. 

(4)  Bynkershoeky  d.  I.  Lib.  4.  Cap.  16.  pag.  655. 

(5)  Verzam.  Van  Casus-Posit.  Cas.  12. 
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.  4.  A  change  of  course  occasioned  by  neces- 
^mSSL  ^^  ^^  °^  affect  the  rights  of  the  party  in- 
siired/'> 

6.  That  the  goods  having  reached  thdr  des- 
tined port,  have  not  been  unladen  or  put  oo 
afawe  within  the  proper  time^  which  time  st 
Amstordam  is  limited  to  twcf^-ant  dtgfM,  wod 
at  Rotterdam  and  Dordrecht  to  fourteen  dag^ 

6.  That  the  abandonment  has  not  been  msde 
within  the  proper  time/*^ 

r  In  all  questions  arising  out  of  the  subject  of 
io^icano;, .  we  must  in  general  bear  in  mind 
t^iat  the  contract  of  insurance  is  a  contract 
ho$ut  fdeh  wherein  good  &ith  must  pre- 
yail»  and  wherein  neither  on  the  part  of  the 
insurer  nor  of  the  insured^  any  thing  whidi 
savours  of  fraud  can  be  permitted/^^  in  so  &r 
that  the  party  who  in  the  transaction  is  found  to 
have  acted  mala  fide  is  liable  to  all  costs,  da- 
magesy  and  loss  of  profit,  besides  being  subject 
to  a  criminal  prosecution/^^ 

(1)  Bynkershoek,  d.  L  Cap.  9.  pag.  59L  seqq.  et  pag.596. 

(2)  De  Groot,  Inleid.  3  B.  24  D.  &  9.  Oidonn.  AmsL  Ait 
5.  HotL  Art  49.  Dordr.  Art  49  et  51. 

(3)  Zie  hier  boyen,  Uadz.  656.  Pothier,  Chap.  3.  Sect  I. 
Art  l.S.  6.  n.  153. 

(4)  Pothier,  Chap.  3.  Sect  3.    Emerigon,  Chap.  1.  Sect  5. 

(5)  De  Groot,  Inleid.  3  B.  24  D.  S.  20.  Zorck,  in  Cod.  Bit 
Yoc.  assurantie,  S.  23.  d.  3. 
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Sect.  XL 


All  disputes  in  cases  of  insurance  must  be  Mamwr  of 
decided  by  the  judges  appointed  for  the  special  STimu^ 
purpose.  Thus,  at  Amsterdam,  there  are  com* 
nussarUs  of  insurance  appointed  to  decide  these 
matters  )^*^  at  Rotterdam  and  at  Dordrecht,  there 
is  a  chamber  of  maritime  causes  ;^^  and  their 
jurisdiction  is  so  exclusive  that  no  prorogation 
thereof  by  certiorari^  or  otherwise,  lies  to  aiiy 
other  tribunal;  and  the  special  privilege  of 
widows  and  minors  ceases  in  this  respect/'^ 
When  the  contracting  parties  have  subjected 
themselves  expressly  by  the  policy  to  the  juris- 
diction of  the  chamber^  this  must  be  followed ; 
and  the  underwriters,  though  residing  in  dif- 
ferent places,  are  not  intitled  to  be  sued  in  the 
Court  of  Holland  in  the  first  instance/^^  From 
the  decision  of  the  commissaries  of  insurance  of 
Amsterdam,  an  appeal  lies  to  the  bench  of  ma- 
gistrates  (colkgie  Van  Schepenen)^^^^  and  thence 
to  the  Court  of  Holland. 

The  action  against  the  underwriters  must  be 
brought  within  eighteen  months^  if  the  cause  of 

(1)  Ordonn.  AmsL  Art.  43  et  44.    Ordonn.  op'tProced. 
aldaar  yan  1799.  Cap.  1.  Art.4. 

(2)  Ordonn.  Rotterd.  Art  1,  23,  et  24.    Dordr.  Art  5  et  6. 

(3)  Nad.  Ampl.  Instr.  van't  Hof.  van,  1744.  Art  8. 

(4)  Resol.  HoU,  12  Julij,  1736.  G.  P.  B.  7  D.  pag.  933. 

(5)  Ordonn.  Amst.  Art  49. 


€Bi  MAVRIMB  LAW. 

ManncMf  actMMi  has  ariwD  witlmi  Europe  or  the  Biifaify 
ETbiniw*  coasts  ;  bat  if  bejrond  tliese  limib^  withm  thnc 
jKBsr^  which  time  most  be  conpiifeed  fiom  the 
0if  OBwfaiditfaedinsfeerfaiqppeDed.^  AgmA 
IImi  lapse  of  time»intiiisTCspect^  no  felief  dMNild 
be  gtaated,  bat  fivr  veiy  weigfaQr  leasonOk^ 

Wlisa  it  appears  in  diis  aetioD  that  a  proper 
poBejr  has  been  signed,  and  abo  tiiat  time 
MMlhs  previoas  notice  of  die  loss  has  bees 
given  to  the  underwriter  (which  time  is  granted 
Um  bgr  law,  in  order  to  provide  for  the  pi^* 
taantX^  the  underwriter  is  proivisonally  gob> 
Osouiipdtopaythesum  ftr  which  the  action  ii 
kiadf^  under  security  to  reAmdt  if  he  riioald 
pbtainn  verdict  on  the  merits.^^ 
'^  If  the  premium  has  not  been  paid  by  Ae 
broker  at  the  time  of  rigning  the  p<dicy,  as  by 
law  it  ought  to  be,^^  the  underwriter  cannot 
demand  more  thui  the  ordinary  interest  of  four 
per  cent,  on  the  Bccountf^^  The  underwriters  are 


(1)  De  Groot,  Inleid.  3  B.  24  IX  &  21.  Onioim.  AntfL 
Alt.  30.  Rott.  Alt.  69.  Dofd  Alt  7L 

(2)  Bynkendioek,  Qnntt.  Jur.  Prif.  Lib.  4.  Cap..  14.  ft^ 
639.  seq. 

(3)  DeGroot,  Inleid.  3  B.  24  D.  S.  13.  Oidonn.  AmsL  Ait 
28.  Doch  te  Rotterdam  en  te  Dordrecht  is  die  tijd  bepaaled  op 
kka  maand.  Qfdonn.  RotL  Art.  68.  Dosdr^  Ait.  70. 

(4)  Ordonn.  Amst.  Art  47. 

(5)  Zie  hier  boven,  bladz,'653. 

(6)  V.  D.  Keesael,  Thea.  767. 
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also  bound,  on  judgment  going  against  them,  Manner  of 
to    pay    the    amount    immediately;    and   on  \^y 
failure  therof,  to  pay  eight  per  cent,  interest  from  ""^  ^^•••^ 
the  date  of  the  judgment  till  payment  shall  be 
made/^^ 

(1 )  OrdoDD.  Amat  Art  50.    V.  D.  Keeml,  Thes.  767. 
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CHAPTER  Vn. 
On  Rttt  of  Exchamge. 

Sect.  L 

o^ji  ^Tbb  circulation  of  bilb  of  ezchaoge  in 
oomnmce  is  the  same  as  that  of  the  blood  in 
the  fauinan  body.  In  like  manner  as  the  bod^ 
is  noofished  and  supported  by  this  drculatioii, 
and  languishes  and  perishes  when  it  atops^  lo 
commerce  ceases  to  flourish  isiien  the  drculs- 
turn  of  bills  of  exchange  is  taken  away."^'  ft 
is  not  therefore  to  be  considered  as  a  matter  of 
wonder  that  the  origin  of  bills  of  exchange  is  lo 
very  ancient,  and  that  we  find  some  traces  of  it 
even  among  the  Romans.^'^  Some  writers  main- 
tain that  bills  of  exchange  derive  their  origin 
from  Lcmbardy^  and  that  the  Jews  who  had 
settled  there  were  the  first  who  introduced  this 
species  of  contract  into  use ;  others,  again,  attri- 
bute its  invention  to  the  Florentines,  who,  when 
expelled  their  own  state,  settled  at  lAfons  and 
other  places.  However,  there  is  nothing  cer- 
tain in    this    matter,    save  that  bills   of  ex- 

(1)  Leyser,  Medit  ad  pand.  Tom.  7.  Spec  531.  Medit.  2. 

(2)  Cicero  m  Epist.  ad  Attic  XII :  24.  XV :  IS.  et  addi?.  0: 
17.  m :  5- 
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change  were  already  in  use  in  the  fourteenth  origin  of 
century/')  ^Xe. 

With  respect  to  the  contract  of  bills  of  ex- 
change, we  have  but  few  special  laws  in  our 
country  on  this  head ;  and  of  these  few,  none 
which  may  be  considered  as  perfect  or  com- 
plete/*^ 

We  must  therefore  guide  ourselves  by  rea- 
sons  to  be  drawn  from  the  special  nature  of  the 
contract  itself,  by  the  authority  of  the  writers 
who  have  already  treated  of  the  subject,  and  by 
the  laws  of  foreign  states/'^ 

Sect.  II. 

By  a  contract  of  er change  we  understand  that  BiDtof 
species  of  transaction  or  agreement  by  which  I  ^^g^ll^ 
give  you,  or  bind  myself  to  give  you,  a  certain 
sum,  at  a  certain  place,  in  exchange  for  a  sum  of 
money,  which  you  bind  yourself  to  cause  to  be 

(1)  G.H.  Van  Martens,  Versuch  einer  historiachen  entwick- 
dnng  des  wahren  Uraprungs  des  Wechselrecbts.  (Gott  1797*) 

(2)  Men  zie  hieromtrent  het  Aanhangael  van  ^nasehrettcii, 
agter  HeineochB,  Wisaelregt  pag.  619-639. 

(3)  Onder  de  Meest  aan  te  prijien  Schrijven  over  dit  stuk 
kan  men  tellen  J.  G.  Heineocius,  Grondbeginselen  van  bet  Wi^ 
aelregt,  door  R.K.  Reitz  (Middelb.  1774.)— J.  Phoonsen,  Wis- 
selsdjl  tot  Amsterdam.  (Rott.  1755.  2  Deelen,  in  8?o.)  R.  J. 
Pothier.  Verhand.  van  het  Wisselregt  (Leyd.  1801)— J.  Du 
Puy,  TArt  des  Lettres  de  Change  (Amst.  1792).  J.  L.  E.  Put- 
man,  Gmndsatze  des  Wechsel-rechts.  (Leipb  1795.)  en  zulks 
behalven  die  geenen,  weike  de  Wissel-regten  van  bijioiidere 
Landen  beschreven  hebben. 
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BHU  of  piud  to  me  at  another  place.^^  To  perfect  this 
^gSmrl  contract,  and  bring  it  into  operation ,  an  instni- 
ment  is  made,  which  is  termed  a  bill  of  ex- 
change (  Wisselbfie/X  that  is,  a  letter  framed  in  a 
certain  form  prescribed  by  the  Iaw»  by  whidi 
you  request  your  correspondent^  at  a  certaiB 
place  therein-mentioned,  to  pay  to  me,  or  to  my 
order,  a  certain  sum  of  money>  in  exchange  for 
a  sum  of  money,  or  the  value  thereof^  whidb  joa 
have  here  actually  received  from  me  in  caah^  or 
in  account^'^ 

Sect.  III. 

instni-  Besides  bills  of  exchange  properly  so  termed, 

menu  of  a  ^^^^  are  also  in  commerce  other  instruments, 
which  resemble  bills  of  exchange  ia  aome  parti- 
culars,  but  differ  from  them,  bowever>  essea- 
tially  in  others.    Of  this  nature  are 

1«  Exchange  Nate^  {Wwel-biUktten)^  by 
which  are  ^understood  all  such  notes  of  hand  or 
engagements  in  writing  whereby  any  one  binds 
himself  to  another,  either  to  pay  him  a  certain 
sum,  as  the  price  of  a  biU  of  exchange  which  he 
has  delivered  to  him,  or,  vice  versa^  to  ftimish 
him  with  a  biR  of  exchange  on  a  certain  place, 

(1)  Pothier,  Inleid.  &  2. 

(2)  l^hier,  d  1.  S.  3. 


*  Ste  also  Vo«i  ad  ff.  tit.  de  Nautico  Foenero  K  22.  tit.  2. 
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for  the  value  which  he  has  given  for  the  same/^^  instm. 
These  exchange  notes  sometimes  contain  alsa  ^^^ 
the  word^  **  to  order,'*  and  may  then  be  n^o-  natui^ 
tiated  or  endorsed  as  bills  of  exchange/^^ 

2.  Notes  Payable  at  a  certain  place,  are  those 
notes  in  writing  whereby  I  bind  myself  to  pay 
to  you^  or  your  order,  a  certain  sum,  at  a  cer- 
tain place,  by  means  of  my  correspondent  there^ 
in  lieu  of  the  sum  or  value  which  I  have  here 
received  from  you,  or  am  to  receive/'^ 

3.  Notes  Payable  to  Order,  (BilUetten  aan 
Ordre),  are  those  whereby  any  one  promises  to 
another  to  pay  something  to  him  or  to  his  or- 
der^ i.  e.  to  whomsoever  he  may,  by  an  assign- 
ment written  on  the  ba^k  tliereof,  make  the 
same  payable.  They  differ  from  other  notes  ci 
hand  in  this,  that  when  they  are  given  to  any 
particular  person,  a  regular  assignment  is  ne- 
cessary, in  order  to  pass  them  over  in  favour  of 
a  third  person  ;  and  that  the  party  thus  assign- 
ing does  not  thereby  guarantee  the  payment,  aa 
i9  the  case  with  the  act  of  indorsement ;  the  con- 
sequence of  which  is  th^t  there  is  no  limitation 
to  the  time  of  bringii^  an  action  on.  tiiia  spedesi 
of  notes  so  assigned.^^^ 

(1)  Podiier,  Inleid.  S.  4.  et  2  Deel.  S.  2—4. 

(2)  Pothier,  2  Deel.  S.  5.-8. 

(3)  Pothier,  2  DeeK  S.  9. 

(4)  Pothier,  2  Deel,  S.  10-16. 


672  ON  BILLS   OF  EXCHANGE. 

instni-  4.  Notes  of  Hand^  Pmfobk  to  Bearer ,  {BUUetten 

SSur^*  flww  Toonder).  These  are  notes»  containing  a 
"■^**^  promise  to  pay  a  certain  sum  to  the  bearer  of 
the  note,  without  any  designation  of  the  origi- 
nal creditor  or  person  who  has  given  the  ralue 
for  the  note/^^  Any  person^  therefore^  who  is 
the  holder  thereof  is  entitled  to  demand  pay- 
ment, unless  it  can  be  shewn  that  the  party  has 
obtained  possession  of  it  malafdeS^^  If  the  note 
be  not  simply  to  pay  to  the  holder  or  bearer^  bot 
to  the  lawful  holder  or  bearer^  the  person  pre- 
senting the  same  must  shew  thathe  has  obtained 
it  by  a  lawful  title/'> 

5.  Assignations,  that  is,  such  letters  wherebj 
I  request  any  one  to  pay  on  my  account  to  a 
third  person,  who  generally  is  a  creditor  of 
mine,  a  certain  sum/^^  This  transaction  con- 
tains within  it  a  contract  of  mandate, 

1.  On  the  part  of  the  maker  of  the  letter  to 
the  person  to  whom  il  is  addressed  to  pay  the 
sum  in  the  letter  mentioned ;  and 

2.  To  the  person  in  whose  favour  the  letter 
is  made  on  the  part  of  the  person  who  makes  it, 
to  receive  the  sum  expressed  in  the  letter,  and 

(1)  Pothier,  2Deel.  S.18- 

(2)  De  Groot,  Inleid.  3  B.  5  D.  S.6.  V.D.  KeesseL  Tbo. 
525. 

(3)  Bynkershoek,  Qusest  Jur.  Priv.  Lib.  2.  Cap.  11. 

(4)  Pothier,  2  DeehS.  19. 
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therewith  pay  the  debt  due  to  him,  that  is^  to  pay  instru- 

hunself/^^  similar 

These  instruments  differ  in  many  respects  ^^^ 
from  bills  of  exchange  ;  for  example,  the  holder 
of  this  letter  of  transfer  is  not  bounds  in  case  of 
non-payment  by  the  party  to  whom  it  is  ad- 
dressedy  to  sue  him,  nor  even  to  apply  to  him 
for  payment  within  a  limited  time.  On  payment 
being  refused,  it  is  sufficient  that  the  holder  re- 
turn the  instrument  to  his  original  debtor,  in 
order  to  his  being  entitled  to  demand  payment 
from  him  of  the  original  debt  as  he  would  be  if 
he  had  never  received  this  order.  This  tran- 
saction is  good,  though  made  between  persons 
who  live  in  the  same  place,  whereas  bills  of 
exchange  are  always  drawn  in  one  place  and 
made  payable  in  another.  However,  these  in- 
struments, even  when  accepted,  have  not  the 
summary  privileges  of  bills  of  exchange.  The 
maker  of  one  of  these  instruments  is  not,  in  the 
case  of  non-payment,  liable  to  be  proceeded 
against  in  the  same  manner  as  the  drawer  of  a 
bill  of  exchange.  Again,  the  holder  has  his  re- 
medy solely  against  the  last  endorser,  and  not 
against  any  of  the  prior  indorsers,  as  is  the  case 
with  regard  to  bills  of  exchange.^*^ 

6.  Letters  of  Credit,  whereby  a  merchant  or 
banker  requests  his  correspondent  at  another 

(1)  Pothier,  d.  1.  S.  21.  V.  D.  Keessel,  Thes.  841. 

(2)  Pothier,  d.  1.  S.  23-29.  V.  D.  Keessel,  Thes.  838-852. 

X   X 
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lostni.  place  to  advance  to  the  person  in  the  letter 
jj^Uar  named  so  much  as  he  shall  state  himself  to  be 
"•'^      in  want  of.<*> 

Sect.  IV. 

i>ifiereiit        The  bills  of  exchange  in  use  in  commerce^  (for 

bills  of  those  which  are  termed  dry  bilU  [drooge  or  agene 
exchazige.   y^^^.-^  f^^^^  t^^lj.  having  no  acceptor^  and 

being  merely  an  acknowledgment  of  a  debt  by 
the ,  partjr  who  signs  them,  and  a  mere  under- 
taking to  pay,^'^  cannot  be  considered  as  such), 
are  of  different  natures. 

1.  Bills  containing  the  words  value  receiped^ 
without  stating  in  what  this  value  consists. 

%  Bills  wherein  the  nature  of  this  value  is 
expressed,  for  example,  vabte  received  in  ca$k^ 
or  value  received  in  goods. 

S.  Bills  containing  the  words  value  in  mysdf; 
these  are  made  payable  to  the  order  of  the 
drawer  himself,  who,  as  soon  as  the  broker  has 
found  any  one  to  purchase  this  bill,  indorses  it 
to  him  in  the  words  value  received  from  him  in 
cash^  by  which  indorsement  the  bill  first  pro- 
perly acquires  the  force  of  a  regular  bill  of  ex- 
change. 

4.  Bills  containing  the  words  value  in  accoimt; 

(1)  Pothier,  d.1.  S.30. 

(2)  Phoonsen,  Wisselstyl,  Cap.  35.  Heineccius,  Wisseli^ 
2  Hoofdd.  S.  1-6,  20  et  2).  Putman,  Gnmdsijtie  des  Wecbel- 
rechtfl,  2-4  Hauptst. 
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in  this  case  I  am  bound  to  set  off  the  money  I  Diffbrent 
receive  by  negociating  this  bill  against  the  debt  il\\^  ^J 
due  to  me  from  the  drawer/*^  exchange. 

5.  Bills  payable  at  sights  that  is,  to  pay  so  soon 
as  the  holder  presents  the  bill  for  payment. 

6.  Bills  payable  at  a  certain  number  of  days 
qfler  sight.  As  to  these  bills,  the  time  of  pay- 
ment runs  from  the  day  that  the  bill  has  been 
presented  to  the  drawer,  and  been  accepted  by 
him. 

« 

7.  Bills  payable  at  a  certain  precise  day. 

8.  Bills  payable  at  single,  double,  or  further 
usance  (uso).  By  us(mge  m  understood  the  time 
which  it  is  customary,  in  any  particular  coun- 
try, to  allow  for  the  payment  of  bills  of  ex- 
change/^^  For  instance,  in  France  the  usance 
is  by  law  fixed  at  thirty  days,  so  that  a  bill  drawn 
there  at  one  and  a  half  usance  is  payable  forty-^ 

Jive  days  after  date,  for  the  time  of  payment  is 
computed  from  this  date,  unless  the  bill  contain 
the  words  at  so  many  dgys  after  sight. 

9.  Bills  again  are  also  made  payable  at  cer- 
tain periods  of  annual  mark«t3.^^^ 

(1 )  Accocding  to  90ine  ordinances  relating  to  bills  of  ex- 
change,  the  expressing  in  the  bill  what  the  value  consists  of,  is 
necessary  ;  according  to  others,  it  is  not.  Heineccius,  4  Hoofdd. 
S.  14.  Putman,  2  Hauptst.  S.  13. 

(2)  Phoonsen,  Cap.  14.  S.  10. 

(3)  See,  with  respect  to  all  this,  Pothier,  1  Hoofdst  S.  3-11. 

XX  2 
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Sect.  V- 

Putiet  to       There  are  generally  four  parties  to  a  bill  of 
adbLn^   exchange;  three,  at  least,  are necessaiy : 

!•  The  drawer,  who  issues  the  bilL 
2.  The  payee,  or  person  who  gives,  or  under- 
takes to  give,  to  the  drawer  the  value  of  the  bill, 
(die  remittent). 

'  3.  The  drawee^  to  whom  the  bill  is  addressed, 
and  who  is  to  pay  the  amount :  when  he  has  un- 
dertaken to  do  this,  by  signing  or  accepting- the 
bill,  he  is  termed  the  aeceptar. 
'  4.  The  holder,  who  is  to  receive  the  amount 
of  thebiU.<*> 

'  It  may  be  that  the  payee,  and  the  holder  of  the 
bill  when  due,  are  the  same  person ;  and  then,  in 
this  case,  there  are  but  three  persons  in  the 
transaction/*^ 

Other  persons  may  also  enter  into  or  be  con- 
cerned in  the  bill,  in  the  course  of  its  negotia- 
tion ;  for  example,  indorsees,  that  is,  persons  to 
whom  the  owner  of  the  bill  transfers  his  right 
by  words  to  that  effect,  written  on  the  back  of 
the  bill,  (indorso)S^^  Strange  acceptors^  who  ac- 
cept or  undertake  to  fsy^for  the  honour  of  the 

(1)  Pothier,  3  Hoofdst.  S.  L  Van  Der  KeesseJ,  Thes.  574. 

(2)  Pothier,  d.  1.  S.  2-5. 

(3)  Pothier,  d.  1.  S.  6-8. 
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drawer,  or  of  one  of  the  indorsers/*^    Securities 
of  the  drawer ;  this  security  is  leimed  av'alS*^ 

Sect.  VI. 

The  following  are  considered  as  the  essential  Requintet 
parts  which  must  enter  into  the  composition  of  ^change. 
a  bill  of  exchange : 

1.  There  must  be  mention  made  therein  of 
/Aree  persons  ;— of  him  who  draws  the  bill — of 
him  on  whom  it  is  drawn— and  of  him  to  whom 
it  is  made  payable. 

2.  There  must  be  a  drawing  on  or  assignment, 
or  making  over  from  one  place  to  another ;  that 
is,  there  mu^t  be  a  giving  at  one  place,  in  order 
to  receive  at  another/*^ 

3.  It  is  usual  to  draw  the  bill  payable  to  a 
certain  person  therein  named,  or  to  his  order. 
When  this  is  omitted,  the  bill  is  not  transferable 
to  another  by  mere  indorsement/*^* 

4.  The  time  of  payment  must  therein  be  ex- 
pressed, for  example,  either  at  such  a  day,  or  at 

(1)  Pothier,  d.  1.  S.  9. 

(2)  Heineccius,  3  Hoofdd.  S.  26.  Pothier,  2  Hoofdst.  S.  10. 
et  3  Hoofdst  S.  20. 

(3)  Potbier,  3  Hoofdst.  S.  1.  et  4  Uoofilst.  S.  6. 

(4)  Phoonsen,  Cap.  9.  S.  6.  Verzam.  van  Casus,  pos.  Cas.  8. 
pag.88. 


*  In  this  case  it  loses  the  privilege  of  passing  by  a  mere  iD* 
donement,  and  requires  the  regular  form  of  assignment  by  the 
common  law. — T. 
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Requisites   sight,  OT  at  SO  many  days,  or  at  one  or  more 

of  a  bill  of  ^   (i\ 

exchange.     USancCsS'^ 

5.  The  mention  of  value  received^  with  the  ex- 
pression (according  to  some  ardinances^^  of  what 
this  value  conststs.^*^  Without  this  wrkao wiedg- 
ment  of  value  received,  the  instrument  woidd 
not  be  a  bill  of  exchange,  but  a  mere  assigaatioDt 
or  order  to  pay/*^ 

6.  It  is  most  prudent^  in  order  to  prevent 
forgery,  to  express  the  sum  for  which  the  bill  is 
drawn,  in  lettersat  full  length^andnot  in  figures.^^ 

The  drawer  who  issues  the  bill  generally  sends 
to  the  drawee  a  letter  of  advice  thereof;  some* 
times,  however,  a  merchant  draws  upon  fais  cor* 
respondent,  without  advice,  inserting  in  the  bill 
the  words  pay  without  further  advice j  whidi  is 
most  frequently  the  case  when  the  sum  is  not 
considerable /^^ 

Sometimes  several  originals  are  made  <^  the 
same  bill,  which  is  termed  a  ^/,  and  tfaey  are 
named  respectively  the  Jirst^  second^  or  third  bill 
of  exchange,  (prima,  secunda,  tertia),  with  the 
addition  of  these  words,  '*  the  others  being  un- 
paidr^^^ 

(1 )  Pothier,  d.  1.  S.  3.     V.  D.  Keessel,  Thes,  605. 

(2)  See  above,  page  674,     V.  D.  Keessel,  Thes.  598. 

(3)  Pothier,  d.  1.  S.  5. 

(4)  Pothier,  d.  1.  S.  6. 

(5)  Heineccius,  4  Hoofdd,   S.  16.     Du  Puy,    Chap.  4,  n.  5, 
et  6.     Pothier,  d,  1.  S.  7. 

(6)  Pothier,  d.  1.  S.  8.     Phoonsen,  Cap.  5.   S.  15.  et  aeqq. 
Verzam.  van  casus-pos.  Cas.  2. 
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Sect.  VII. 

The  bill  being  made  payable,  as  is  most  usual,  indone- 
to  a  certain  person,  or  his  order^  the  owner  of  "* 
the  bill  has  the  power  to  transfer  his  right  therein 
to  another,  by  nominating,  on  the  back  of  the 
bill,  another  person  in  his  stead  to  receive  pay- 
ment This  special  mode  of  transfer  is  termed 
an  indorsement  (endossement),  and  the  person  who 
makes  it  is  named  the  indorser  (endos3ant\  and 
he  in  whose  favour  it  is  made,  the  indorsee 
{giindosseerde)S^^ 

In  order  to  render  such  an  indorsement  suffi- 
cient to  transfer  the  right  in  the  biU,  it  is  ne- 
cessary that  the  indorser  acknowledge  thereby 
to  have  received  the  value,  for  example,  as 
follows,  Pay  for  me,  to  N.  N.  value  received,  or 
value  in  account,  (  Voor  my  aan  N.  N.  waarde 
ontfangen,  or  waarde  in  rekening).  When  these 
words  are  not  inserted,  the  indorsement  contains 
nothing  more  than  a  mere  order  to  the  person 
therein  named,  or  indorsee,  to  receive  payment 
of  the  bill,  as  the  mandatory  of  the  indorser,  and 
to  be  accountable  to  him  for  it.  Such  an  indor* 
see  is,  therefore,  merely  authorised  to  receive 
the  amount  of  the  bill,  but  not  to  bring  an  ac- 

(l)  Heineccias,  2  Hoofild.  S.  7. 
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indone-      tioD  OD  it  in  case  of  non-payment/^^  By  different 


ment 


ance. 


ordinances  with  respect  to  bills  of  exchange,  it 
is  required  that  the  indorsement  should  be  datedf 
and  indorsements  in  blank  are  prohibited.  How- 
ever  wise  or  prudent  these  laws  may  be,  they 

have  not  generally  been  adopted  in  our  coun- 

tryW 

Sect.  VIII. 

Accept-  The  party  on  whom  a  bill  is  drawn  must,  wb^ 

it  is  presented  to  him,  declare  whether  he 
will  undertake  to  pay  it  or  not ;  if  the  former, 
he  then  writes  at  the  bottom  of  the  bill  the 
word  accepted,  and  subjoins  his  name  thereto.^'^ 
If  a  bill  is  drawn,  payable  some  days  after 
sight,  and  the  drawee,  on  its  being  presented 
for  acceptance,  writes  thereon  the  word  seen 
{gezien\  this  is  held  as  an  acceptance  :  but 
should  th;^  not  be  his  intention,  he  should  then 
use  the  words,  seen  without  acceptaficeS^^  The 
acceptance  must  be  pure,  and  unqualified  with 
any  proviso  or  condition  being  annexed ;  and 
also  for  the  precise  sum  expressed  in  the  hill, 
and  at  the  same  time  i  on  failure  in  either  of 
these  respects,  the  bill  may  be  protested/^^    A 

(1  j  Pothier,  2  Hoofdst  S.  7.  et  3  Hoofdst.  S.  9,  el  1 1. 

(2)  Pothier,  d.  1.  S.  10.     Heineccius,  2  Hoofdd.  S.  1  J. 

(3)  Pothier,  d.  1.  S.  13.     V.  D.  Keessel,  Thes,  618. 

(4)  Heineccius,  4  Hoofdd.  S.  26.     Pothier,  d.  I.  S.  15. 

(5)  Pothier,  d.  L  S.  17-19. 
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merchant  is  bound  to  accept  a  bill  drawn  upon  Accept- 
him  by  his  agent,  provided  it  be  not  drawn  in 
his  own  name,  but  in  his  quality  as  agent/^^ 

Sect,  IX. 

Although  it. has  been  a  matter  of  much  con-  TVanuc* 
troversy  to  what  species  of  transaction  the  con-  tween  the 
tract  of  exchange  belongs,  the  point,  however,  the  p^wf 
seems  very  simple  $  to  wit,  the  giver  of  the  value 
for  the  bill  (remittent)  buys^  or,  perhaps,  to 
speak  more  accurately,  exchanges  the  money 
which  he  gives  here,  or  engages  to  give  to  the 
drawer,  for  the  money  which  the  drawer  binds 
himself  to  cause  to  be  given  to  him  at  another 
place,  by  means  of  a  bill  of  exchange  on  that 
place.^*^  As  the  value  of  the  money  at  the 
place  where  the  remittent  gives  it,  and  at  that 
place  where  the  payment  of  the  bill  is  to  be 
made,  sometimes  differs,  according  to  the  abun- 
dance or  scarcity  of  remittances  to  such  place, 
the  remittent  makes  a  deduction  on  this  ac* 
count.  This  operation  is  termed  course  of  ex- 
change (wissel  cours)^^^ 

From  what  we  have  just  mentioned,  it  will  be 
seen  that  a  contract  of  sale  or  exchange  has  now 

(1)  Costum.  van  Antw.  Cap.  55.  Art.  1.    De  Groot,  Inleid. 
3  B.  13  D.  S.  4.    Phoonsen,  Cap.  10.  n.  5. 

(2)  Du  Puy,  Chap.  3.   S.  13.  et  suiv.    Pothier,  4  Hoofdst 
S.  2. 

(3)  Phoonsen,  Cap.  3.    Pothier,  4  Hoofdst.  S.  3-5. 
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TranMKv  taken  place  between  the  drawer  and  the  remit- 
tw^  the  tent,  or  the  giver  of  the  value  for  the  bill ;  and 
^^j0^  there  next  arises  between  the  drawer  and 
drawee  a  contract  of  mandate.^^^  When  the 
questions  which  arise  with  respect  to  bills  of 
exchange  are  simplified  by  being  resolved  into 
the  nature,  the  rules,  and  the  consequences  of 
these  two  constituent  contracts  of  exchange  and 
mandate,  we  shall  seldom  fail  of  arriving  at  the 
OT10  conclusion. 

Sect.  X. 

9biiga.  Vtom  the  contract  of  exchange  various  rights 
£^^.^  «nd  pbligations  arise,  of  which  it  is  of  the 
greatest  consequence  to  have  a  dear  view.  la 
the  first  place,  on  the  part  of  the  drawer.  The 
chief  obligation  on  his  part  consists  in  this :  to 
provide  that,  by  means  of  a  bill  of  exchange  on 
a  certain  place,  and  at  a  certain  time,  the  money 
be  paid  to  the  remittent,  or  payee,  which  he  has 
given  him  to  receive  in  exchange  for  the  money 
which  he  has  here  received  from  him.^'^  From 
the  nature  of  this  primary  obligation,  it  follows, 
that  the  drawer  is  bound, 

1 .  To  deliver  to  the  remittent  or  payee  the 
bill,  on  his  giving  the  value,  unless  he  has  gives 
him  credit  for  this  value,  until,  for  example,  it 
shall  appear  that  the  bill  has  been  accepted,  for 

(1)  Pothier,  d.  I.  S.  42,  et  suiv. 

(2)  Pothier,  4  Hoofdst.  S.  9.    Van  Der  Kseocl,  Thei.  5S4. 
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in  that  case  he  cannot  excuse  himseif  from  de-  Obiig»- 
livering  the  bill,  even  on  the  ground  that  the  dnwmJ 
value  thereof  has  not  been  tendered  to  him/^^ 

€•  The  drawer  is  bound,  in  the  case  of  a  bill 
drawn  payable  at  a  certain  date  not  being  ac- 
cepted, to  give  security  that  it  shall  be  paid 
when  due,  or  otherwise  to  refund  the  value  re- 
ceived and  costs/*^ 

3.  To  return  to  the  remittent,  or  his  order, 
what  he  has  received  for  the  bill,  whether  it  be 
money  or  goods,  if  the  latter  are  still  in  the 
possession  of  the  drawer/*^ 

4.  To  indemnify  the  remittent  for  all  the 
damage  he  has  sustained  by  reason  of  the  bills 
not  having  been  paid  when  due/^^  Under  this 
damage  is  comprehended, 

(1.)  The  interest  of  the  money  received  from 
the  remittent,  reckoning  from  the  day  of  the 
protest. 

(2.)  The  costs  of  the  protest. 

(3.)  The  further  damages,  as  the  costs  of  the 
journey  which  the  party  to  whom  the  bill  has 
been  given,  has  made  to  the  place  where  it  was 

(1)  Pothier,  d,  1.  S.  11  et  12. 

(2)  Du  Puy,  Chap.  7.  n.  7.  et  Chap.  10.  n.  19.  Phooosen, 
Cap.  13.  S.  7.  Heineccius,  6  Hoofdd.  S.  4.  Pothier,  d.  1. 
S.21. 

(3)  PotUier,  fl.  1.  S.  13  et  19. 

(4)  Du  Puy,  Chap.  16.  n.  3  et  19.  Phoonscn,  Cap.  20.  n.  2. 
Heineocius,  6  Hoofdd.  S.  4.    Polhier,  >d.  L  S.  13. 
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Obiiga-  made  payable,  in  order  to  effect  bis  proposed 
drawer.  ^  operation  there,  but  which,  because  of  default  io 
payment  of  the  bill,  he  has  not  been  able  to  ac* 
complish/^^  Loss  of  expected  profit  or  ad- 
vantage cannot,  however,  be  reckoned  under 
this  obligation/*^ 

(4.)  The  re-ejxhange  (her  vnssel)^  that  is,  the 
costs  which  the  holder  has  beeu  put  to  in  coo- 
sequence  of  the  inconvenience  he  has  suffered 
by  non-payment  of  the  bill,  and  being  obliged 
to  redraw  for  this  sum  upon  the  original  drawer, 
or  on  some  other  person,  and  thereby  procuie 
the  money  necessary  for  this  occasion/^^ 

(5.)  All  that  the  remittentis  obliged  to  pay  to 
the  party  in  whose  favour  he  may  have  in- 
dorsed the  bill,^*^  since  the  dravrer  is  equally 
liable  to  the  endorsers  as  to  the  remittent,  who 
are  all  on  an  equal  footing  in  this  respect  with 
regard  to  the  drawer/*^ 

All  these  obligations  are  incurred  by  the 
drawer,  so  soon  as  the  value  of  the  bill  has  been 
given  to  him  by  the  remittent.  From  this 
moment  he  is  not  at  liberty  to  withdraw  from 
the  contract,   or  revoke   his   mandate   to  the 

(1)  Pothier,  d.  L  S.  14. 

(2)  Pothier,  ibid. 

(3)  Heineccius,  4  Hoofdd.  S.  45.    PoChier,  d.  1.  S.  15. 

(4)  Pothier,  d.  1.  S.  18. 

(5)  V.  D.  Keessel,  Thes.  593. 
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drawee  ;^^^  nor  can  he  even,  on  being  sued  by  the  Obiiga- 
remittent,  holder,  or  indorser^  avail  himself  of  dmo*. 
the  plea  that  he  had  not  received  value  for  the 

bm/»> 

Sect.  XI. 

On  the  part  of  the  remittent  or  giver  of  the  Obiiga- 
value  for  the  bill,  the  principal  obligation  con-  r^u/tnt^ 
sists  in  this,  that  he  give  to  the  drawer  the  value  ^^  P*^^* 
for  the  bill  delivered  to  him,  and  that  he  ac- 
tuaUy  do  this  at  the  time  of  delivery,  without 
waiting  till  the  bill  is  accepted,  unless  it  be 
otherwise  agreed.^*^  If,  however,  after  making 
the  agreement,  an  extraordinary  change  should 
take  place  in  the  circumstances,  either  of  the 
party  who  has  issued  the  bill,  or  of  him  on  whom 
it  is  drawn,  the  remittent  in  such  case  may 
demand  security  for  the  payment  of  the  bill  at 
maturity /^^  Again,  the  remittent  is  bound  to 
present  the  bill  when  due  for  payment,  and  in 
case  of  the  refusal  of  payment,  to  make  the 
same  appear  by  due  protest,  and  to  give  notice 
of  this  refusal  to  the  drawer,  in  order  to  enable 
him  to  take  the  necessary  measures  against  the 
drawee.^*^ 

(1)  V.  D.  Keessel,  Thes.  580. 

(2)  V.  D.  Keessel,  Thes.  599-603. 

(3)  Pothier,  4  Hoofdst,  S.  23.     V.  D.  Keessel,  Thes.  583. 

(4)  Pothier,  d.  1.    V.  D.  Keessel,  Thes.  579. 

(5)  Pothier,  d.  1.  S.  25.    V.  D.  Keessel,  Thes.  581. 
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Oblagft* 
tiomoflht 
remittet, 
or  payee. 


Oblig». 
tions  be- 
tween the 
indoner 
and 
indorsee. 


This  necessity  of  notice  must,  however,  be 
confined  to  the  act  of  presentation  for  junfmai^ 
and  refusal,  since  the  omitting  to  present  the 
bill /or  acceptance  does  not  deprive  the  remittent 
of  his  remedy  against  the  drawer/*^  In  bills 
drawn  payable  at  sight,  the  remittent  is  not  so 
strictly  limited  as  to  time  in  presenting  the  bill ; 
however,  he  must  not^  in  this  case,  be  guilty  of 
unreasonable  neglect  or  delay /^^ 

Sect.  XII. 

As  the  nature  of  the  transaction  between  the 
indarser  and  indorsee  (as  regards  indorsemaits 
with  the  words  value  received)  is  the  same  as 
that  between  the  drawer  and  the  remittent,  so 
what  we  have  already  observed  on  this  head 
applies  here.^*^  If,  therefore,  payment  of  the 
bill  is  refused,  and  it  is  protested,  the  indorsee 
has  not  only  an  action  against  the  last  indorser 
who  transferred  the  bill  to  him,  but  he  has  also 
the  right  of  action  which  this  last  indorser  hid 
against  the  prior  iiidorsers  and  against  the 
drawer,  which  actions  are  considered  to  have 
been  transferred  to  him  by  the  indorsement 
made  in  his  favour/*^  If  the  indorsement  be  not 
for  value  received,   and  thus  import  no  more 

(1)  Pothier,  d.  1.  S.  26. 

(2)  v.  D.  Keessel,  Thes.  582. 

(3)  Pothier,  d.  1.  S.  30. 

(4)  Pothier,  d.  1.  S.  31.    V.  D.  Keessel,  Thes.  592. 
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than  a  mere  order  or  mandate  to  receive/*^  tlie  Obiiga- 
indorsee  is  bound  to  cause  the  bill  to  be  ac*  [||^^the 
cepted,  and  to  receive  payment  of  the  same  ^^^'^ 
when  due,  and  pay  it  over  to  the  indorser,  and  indonec. 
in  default  of  acceptance  or  payment,  to  cause  a 
protest  thereof  to  be  made ;  but  he  is  not  en- 
titled to  proceed  against  the  acceptor,  drawer, 
or  prior  indorsers^^^     In  this  case  also  of  an 
indorsement  without  the  words  value  received^ 
the  indorser  is  at  liberty  to  revoke  his  indorse- 
ment, which  he  cannot  do  when  he  has  received 
the  value/*^ 

Sect.  XIII. 

7%e  drawee  is  bound  to  accept  the  bill  drawn  obiiga- 
upon  him,  if  he  had  previously,  by  letter  or  ^^^  the 
otherwise,  consented  that  the  maker  of  the  bill  jJJJJ^*"^ 
should  draw  upon  him ;  but,  without  such  pre- 
vious consent,  he  is  not  bound  to  accept  a  bill 
which  the  other  party  may  have  chosen  without 
sny  authority  to  draw  upon  him  j^^^  but  having 
once  accepted  the  bill  he  is  not  at  liberty  to  re- 
treat/*^ 

The  drawer,  on  the  other  hand,  is  bound, 

(1)  See  above,  page  679. 

(2)  Pothier,  d.  L  S.  33.  et  seqq. 

(3)  Pothier,  d.  1.  S.  41 . 

(4)  Pothier,  d.  1.  S.  43-47.    Ueineccius,  6  Cap.  6.  S.  6. 
v.  D.  Keessel,  Thes.  616. 

(5)  Phoonsen,  Cap.  10.  S.  27.    Du  Puy,  Ch^  10.  n.  2-4. 
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Obiiga-  1 .  To  make  good  to  the  acceptor,  when  he, 

tween  the  by  paying  the  bill,  has  satisfied  the  mandate,  the 
dnweeT^  sum  he  has  disbursed  on  this  account,^^^  unless 
this  money  was  previously  remitted  to  him  by 
the  drawer,  or  that  the  acceptor  was  already  in- 
debted  to  the  drawer  to  this  or  a  larger  amount  }^'^ 
and, 

2.  To  make  good  to  the  acceptor  the  costs  or 
charges  which  he  has  been  put  to  by  being  sued 
by  the  holder  of  the  bill,  in  consequence  of  non- 
payment of  the  bill,  occasioned  by  the  failure  of 
a  remittance  for  that  purpose  by  the  drawer.^* 
For  the  damage  occasioned  by  any  forgery  in 
the  bill,  no  person  is  liable  but  the  party  who 
has  committed  the  forgery ;  and  if  he  is  not  to 
be  found,  then  the  party  who  has  dealt  with 
him  must  alone  bear  the  loss/^^  If,  therefore, 
the  drawee  has  paid  a  bill  in  which  the  name  of 
the  drawer  has  been  forged,  he  has  no  remedy 
against  the  drawer ;  and  if  the  sum  has  been  in- 
creased by  forgery,  he  cannot  recover  beyond 
the  true  sum/*^ 

(1)  V.  D.  KeesseU  Thes.  589. 

(2)  Pothier,  d.  1.  S.  48, 

(3)  Pothier,  d.  1.  S.  49. 

(4)  J.  Bondt,  Diss,  de  periculo  damni  ex  (also,  in  litms 
cambialibus  commisso  (L.  B.  1788).  Van  Dcr  Kees^el  Thcs. 
871-873.     Pothier,  d.  1.  S.  50-55. 

(5)  V.  D.  Keessel  et  Pothier,  d.  d.  1. 1.      " 
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Sect.  XIV. 

When  the  drawee  refuses  to  accept  the  bill,  Payment 
or  having  accepted  it  refuses  to  pay,  and  some  nwirof  the 
other  person  accepts  or  pays  the  bill  for  the  f^*^  ^' 
honour  of  the  drawer  or  of  one  of  the  indorsers,^*^  dorecr. 
such  drawer  or  indorser  is  bound  to  repay  to 
him  what  he  has  disbursed  on  this  account/^^ 
The  party  who  makes  such  acceptance  is,  by 
virtue  of  it,  bound  equally  with  a  drawee  who 
has  accepted,  to  pay;  provided  the  holder  trans- 
fers  to  him  his  right  of  action  :   but  if  the  bill 
has  been  already  protested  for  non-payment, 
and  is  then  taken  up  by  a  third  person,  which  is 
termed  supra-protest^  the  party  so  doing  has  his 
remedy  against  the  others  according  to  the  laws 
of  exchange,  and  without  cession  of  action  .^'^ 

Sect.  XV. 

He  who  accepts  a  bill  of  exchange  binds  him-  Obiiga- 
self  thereby  to  pay  the  sum  in  the  bill  men-  ^ct^xot.  ^ 
tioned  when  due,  and  in  default  thereof  he  be- 
comes liable  for  all  the  costs  and  damages. ^*^ 
Under  these  damages  are  included  those  which 

(1)  Du  Puy,  Chap.  9.  n.  5,  6,  et  7. 

(2)  Pothier,d.  I.  S.  64  et  65.  V.  D.  Keessel,  Thes.  607-614. 

(3)  Roseboom,  Recueil,  Cap.  50.  Art.  1 0  et  1 1 .  Heineccius, 
6  Hoofdd.  S.  9. 

(4)  De  Groot,  Inleid.  3  B.  13  D.  S.  9.  lieineccius,  4  Hoofdd. 
S.  38. 

Y    Y 
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obiiga-      we  Stated 

tionsoftbe   •    .  . 

interesty 


acceptor. 


damages,  and  the  re-exchange  ;^*^  for  all  this  the 
aoMptor  is  bound  to  the  remittent^  and  to  each 
indorser,  who  as  holder  of  the  bill,  may  sne 
hiaai  ;^'  and  he  is  liable  to  each  m  solidumj  that 
is^  f^  the  whole,  nor  is  he  at  liber^  when  the 
bfll  is  due  to  evade  payment,  under  the  pre- 
tehee  that  the  drawer  has  not  remitted  him  die 
neeessary  funds,  and  has  since  become  bankp 
nipt ;  for  this  does  not  in  the  slightest  d^ree 
Mfect  the  holder  of  the  biU.<^  On  the  bill  be- 
eonring  due,  a  short  time  is  granted  to  the  ao- 
OBptity  ^tftin  which  to  take  up  the  bill,  whidi 
is  tMrmed  days  of  grace,  (respyt^dagen)^  and 
which  in  Holland  is  generally  six  days^*^  On 
payment  of  the  bill,  and  at  the  time  when  the 
payment  is  actually  made,  and  not  before,  the 
bill  is  delivered  up  to  the  acceptor /^^  The 
payment  must  be  made  by  the  acceptor,  at 
the  time  in  the  biU  mentioned,  and  not  before,  at 

(1  See  above^  p.  683. 

(2)  Pothier,  d.  1.  S.  68, 

(3)  Heineccius,  3  Hoofdd.  S.  17.  et  6  HooM.  S.  o. 

(4)  Pothier,  d.l.S.  69-71. 

(5)  Reitz,  Aant.  op  Heineccius,  2  Hoofdd.  S.  14.  not  34 
et35. 

(6)  V.  D.  Keessel,  Thes.  622. 
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least  not  unless  with  the  full  consent  of  the  owiga- 

tionsofihc 
holder/*^  acceptor. 

Sect.  XVL 

The  principal  obligation  of  the  holder,  con-  Obiiga- 
sists  in  this,  that  on  the  day  when  the  bill  falls  bolder, 
due,  he  present  it  to  the  drawee*  for  payment/*^ 
In  case  of  refusal  of  paynient,  he  must  prove 
this  by  a  regular  act  of  protest,  made  by  a 
notary,  and  give  immediate  notice  thereof  to 
the  drawer,  in  order  to  his  being  entitled  to 
recover  from  him  ;^'^  the  holder  is  not  at  liberty 
to  make  any  special  agreement,  or  terms  with 
the  acceptor,  either  for  granting  him  more  time, 
or  for  remitting  part  of  the  debt  pending,  or 
after  the  expiration  of  the  days  of  grace/*^  But 
he  may  receive  a  part  of  the  debt,  and  make  a 
protest  for  the  non-payment  of  the  remainder/*^ 

(1)  De  Greet,  Inleid.  3  B.  13  D.  S.  8.  Du  Puy,  Chap.  12. 
Pothier,  6  Hoefdst,  S.  12. 

(2)  Petbier,  5  Heefdat  S.  2. 

(3)  Pothier,  d.  I.  S.  6. 

(4)  Cost.  Van.  Antw.  Cap.  55.  Art  10.  Roseboem,  Recueil, 
Cap.  50.  Art.  7.  De  Greet,  Inleid.  3  B.  45  D.  S.  7.  Reitz, 
Aanteek.  op  Heineccius,  SHoofdd.  S.  17.  n.  25. 

(5)  Phoensen,  Cap.  17.  n.  19  et  20.  Barels,  Advieien  over 
den  Koopbandel,  2  D.  Adv.  35. 


•  The  original  says  •  the  holder,'  which  is  clearly  an  error 
of  the  press.— T. 

Y  Y  2 
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Sect.  XVII. 

Protests  of  The  protest  is  a  formal  act,  done  by  a  notary, 
in  the  presence  of  two  witnesses,  at  the  request 
of  the  holder  of  the  bill,  to  prove  the  refusal  of 
acceptance  or  payment,  on  the  part  of  the 
drawee/*^    The  act  of  protest  contains, 

1.  An  application  on  the  part  of  the  holder 
to  the  drawee,  to  accept  or  pay  the  bill. 

2.  A  note .  of  the  answer,  or  of  the  silence,  in 
this  respect,  of  the  party  to  whom  this  applica- 
tion is  made,  which  latter  is  considered  tanta- 
iumint  to  a  refusal. 

3.  A  protestation  on  the  part  of  the  holder 
of  the  bill,  for  all  the  losses  and  damages,  in- 
cluding the  expenses  of  re-exchange,  occasioned 
by  this  refusal,  against  whosoever  may  be  liable 
for  the  same.^*^  The  protest  must  be  made 
within  the  days  of  grace  ;^*^^  in  default  of  which 
the  holder  loses  his  remedy  against  the  drawer 
and  indorsers.^*^  The  protest  must  be  made 
even,  although  the  acceptor  should  abscond,  or 
become   a  bankrupt/^^     The   protest    for  non- 

(1)  Pothief,  d.  1.  S.  7. 

(2)  Pothier,  d.  1.  S.  8. 

(3)  v.  D.  Keessel,  Thes.  627,  855  et  856. 

(4)  De  Groot,  Inleid.  3  B.  45  D.  S.5.  Pothier,  d.  1.  S.  29. 
Keur  van  Amsterdam,  van  29  Mar.  1661.  Handv.  2  D.  pag. 
543.  n.  5. 

(5)  De  Groot,  d.  1.  S.  6.  V.  D.  Keessel,  Thes.  8  59. 
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acceptance,  or  non-payment  of  the  bill,  must  be  ivotests  of 
transmitted  to  the  prior  indorser,  from  whom 
the  holder  has  received  the  bill,  by  the  first 
opportunity,  or  after  having  given  him  notice 
thereof,  direct  to  the  drawer/*^ 


Sect.  XVITI. 

When  the  bill  has  been  duly  protested  for  Actions 
non-payment,  the  holder  has  his  remedy  against  n^oTpro- 
the  drawer,  all  the  prior  indorsers,  and  the  ac-  ^^^^  ?" 
ceptor,  who  are  each  his  debtors,  in  solidumj  ingoutofa 
with  the  choice  against  which  of  these  he  will  exchange, 
proceed,^*^     He  has  also  the  power  of  recover- 
ing this  debt,  by  the  summary  mode  of  proceeding 
allowed  in  cases  of  bills  of  exchange,  (Paraat 
Wissel  regt) ;  that  is,  to  petition  the  court  for  a 
personal  order  on  the  party,  and  an  arrest  on 
the  goods.^*^     But,  to  obtain  this  summary  re- 
medy, it  is  necessary  that  tliere  should  not  exist 
the  least  doubt  as  to  the  justice  of  the  demand, 
for  in  other  cases  the  party  must  proceed  upon 
the  roll,*  in  order  to  obtain  a  final  judgment, 

(1)  De  Groot,  Inlaid,  3  B.  45  D.  S.  8.  Phoonsen,  Cap.  19. 
n.  3-5. 

(2)  DuPuy,  Chap.  16.  n.  1.  et  suiv.   UeinecciuSy  4  Hooftkl. 
S.  39. 

(3)  Keur  VanAmst  20  Jan.  1679.  Ordonn.  Rott  24  Aug. 
1720.  Art.  17,  etseqq. 


G'H  OS  DILLB  or  KXCBANGE. 

Action!      iiccording    to    the   Mttiiurjr  mmD»  ^  fnh 

^"f"ro-  ceeding.'" 

Vc^tln^      It  is  clear  that  when tbe  Isws  of  ttw  pl^oe 

ingoutofk  where  the  action  is  hrought  lio  lUM  admk  of 


exchnngo,  this  summary  mode  c£  pmeecdingi  the  dCtVW 
un  an  unpaid  hill  of  exchange  must  be  brought 
and  conducted  in  the  qsual  yifrft  by  dtation  and 
answer,  &c.,  to  iinal  judgment  for  the  debt 
it  is,  however,  pei  matted  to  tl*  phatiff  in  this 
case,  to  pray  an  iiiterlacatOTy  or  pnwisioDai 
decree  for  payment,  mder  aecuritgr,  (Promm 
van  Namplissanent),  on  tb«  gnmnd  of  the  de- 
fendant's signature,  to  the  bill."' 

^^  Sect.  XIX. 

How  a  The  debt  due  on  a  bill  of  exchange,  is  eztin- 

exchoDge  1.  By  payment  made  to  the  owner  of  the 
guiibetL  bill,  or  to  any  person  who  is  empowered  or 
authorized  to  receive  payment  on  his  behalf 
whether  by  means  of  an  indorsement,  or  by  s 
special  act  of  assignment,  if  the  bill  do  not  con. 
tain  the  words,  or  to  order ;  and  it  matters  not 

(1)  Keur  Van  Amsteid.  30  Jan.  1777,  in  the  second  cootmot- 
tioD  of  the  By-LawB,  pi^.  65.  Ordoao.  oa  tha  Hanoer  of  Pn- 
ceediog  thereof  1779.  Cap.  9.  Art.  45  elfoIL 

(2)  De Groot  lol. 3 B.  13D.  S.  6.  HeiiMcaus, 7 Uoofdd. « 
aldaar  de  Aanteek.  van  Reitz. 
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whether  such  payment  be  made  by  the  party  How  a 

QCut  Q116 

originally  drawn  upon,  or  by  any  other  person  on  a  bill  of 
who  is  pointed  out  as  the  person  to  pay  the  ^tinT 
bill,  or  by  any  one  named  as  security  for  the  9^^^^ 
payment  of  the  bill,  or  by  a  party  who,  after 
protest,  takes  the  payment  upon  himself  for  the 
honour  of  the  drawer,  or  indorsers/^^ 

2.  The  debt  is  extinguished  by  an  acquit- 
tance or  release  made  by  the  owner  of  the  bill, 
either  to  the  acceptor,  by  which  the  drawer  and 
indorsers  are  at  the  same  time  released,  unless 
this  acquittance  be  not  a  voluntary  act,  but  one 
of  necessity ;  as,  for  instance,  if  the  party  has 
been  compelled  by  the  agreement  of  the  majority 
of  the  creditors  of  the  acceptor,  and  obliged  to 
follow  their  accord  and  agreement  in  this  re- 
spect ;  or  the  acquittance  may  be  to  the  drawer, 
whereby  also  the  acceptor  is  freed ;  or,  I  may 
release  one  of  the  indorsers,  whereby,  merely 
his  single  and  personal  obligation  is  extinguish- 
ed, but  not  that  of  the  prior  indorsers/^^ 

3.  The  debt  may  be  extinguished  by  com- 
pensation, or  set-off,  if  the  holder  of  the  bill  be 
clearly  indebted  to  the  acceptor  to  that  extent, 
on  another  account.^^^  But  a  debt  due  to  the 
acceptor,  from  the  remittent  or  further  indorsers, 

(1)  Pothier,  6  Hoofdst.  S.  2-13. 

(2)  Pothier,  dJ.  S.  14-22. 

(3)  Heineccius,  6  Hoofidd.  S.  27.  not.  39.  et  S.  30.  not.  44. 
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cannot  be  set  off  by  him,  against  the  holder  of 

debt  due       the  bill."' 

esdiange*       ^-  The  debt  may  also  be  extinguished  by  qo- 
jciOshed'      vatio"  {schuld  vemieu^eingY*^ 

5.  By  merger  (confusie  or  schuld  txrmea^ 
tug). 

6.  In  sonic  countries  also,  there  is  a  short' 
period,  or  prescription,  limited  for  the  time  of 
bringing  an  action  on  a  bit!  of  exchange  ;  but 
in  Holland,  this  action  does  not  differ  from 
oihers  in  this  respect.'"  ■■*'■*  ■"''  ^«  ■  ii'-'i    - 

;,  '  .. -Al-r-.-f 
Sect.  XX. 

And  with  this  I  now  close  the  task,  which  I 
BioQofihU  had  proposed  to  myself,  when  I  undertook  this 
*'"'''■  work.  My  object  was  to  lay  down,  as  fully  and 
;is  clearly  as  possible,  the  general  principles  of 
law  and  practice,  in  order  thereby  to  open  and 
smooth  the  way  for  those,  who,  resolved  upon  a 
profound  and  extensive  inquiry,  aspire  to  a  uoi- 
versal  knowledge  of  law,  as  a  science  ;  which, 
unless  it  be  founded  on  fundamental  principles, 
is  always  vague  and  uncertain,  and  never  can 
produce  any  thing  great.  If  I  have  in  any  de- 
gree accomplished  this  object,  I  shall  feel  suffix 
ciently  recompensed  for  my  labour. 

(1)  PboonscD,  Cap.  16,  S.  17.  See  abo  Pothier,  d.L  S. 
23-27.  V.D.  Keessel.  The8.623. 

(2)  PoUiieT,d.  I.  S.  28-35. 

(3)  Heineccius,  6  Hoofild.  S.  14-21.  Pothier,  d.I. 
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I  therefore  now  submit  it  to  the  ludffment  of  Conclu- 
the  discreet  reader,  and  shall  conclude  with  the  work, 
words  of  the  immortal  Grotius.^^^  "  Quam  ego 
in  aliorum  sententiis  ac  scriptis  dijudicandis  mihi 
sumsi  libertatem,  eandem  sibi  in  me  sumant 
omnes  eos  oro  atque  obtestor,  quorum  in  manus 
ista  venient.  Non  illi  promtius  me  monebunt 
errantem,  quam  ego  monentes  sequar.'' 

(1)  Groliusde  Jur.  Bell,  ac  Pac.  in  prolegom.  n.  16. 
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quam  rustic. 

5.  Si  Servitus  Vindicetur. 

6.  Quemadmod.     Seryitites 

amittuntur. 

LIB.  IX. 

Tit.  1.  Si  quadrapes  panpe- 
riem. 

2.  Ad  Leg.  Aquiliam. 

3.  De  bis  qui  effuderinft. 

4.  De  ncoalibas  actionibiis. 

LIB.X. 

Tit.  1.  Finium  Tegundonim. 

2.  Familise  erciadUKhB. 

3.  Commmu  dividundo. 

4.  Ad  eshibeiidiiiii. 


UB.  VL 

Tit.  1.  De  rei  viDdicadone. 

2.  De  Publiciana  in  rem  ac- 

tione. 

3.  Si  ager  vecdgalis. 

LIB.  VII. 

Tit.  1 .  De  Usufnictu  et  que- 
mad. 

2.  De  Usufructu  accrescendo. 

3.  Quando  dies  Usufructus. 

4.  Quibas  modis  Usufructus. 

5.  De  Usufnictu  earum  renim. 

6.  Si  Usufructus  petetur. 

7.  De  opens  servonim. 

8.  De  usu  et  habitatione. 

9.  Usufhictuarius  quemadm. 

caveat. 

LIB.  VIIL 

Tit.  1.  De  Servitudbus. 
2.  De  servitut.  praed.  urb. 


LIB.XL 

Tit.  1.  De  Interrogadombos 

in  Jure. 

2.  De  quibus  rebus  ad  eund. 

Judicem. 

3.  De  servo  comipto. 

4.  De  Fugidvis. 

5.  De  Aleatoribus. 

6.  Si  meosor  falsum. 

7.  De  religiosis  et  sumtibus. 

8.  De  mortuo  inferendo. 

LIB.  XII. 

Tit.  1.  De  rebus  creditis,  si 
certum  petetur. 

2.  De  Jurejurando. 

3.  De  in  litem  jurando. 

4.  De  condictione  caus&  data 

caus^  non  secutL 

5.  De  condictione  ob  turpem 

vel  injustam  causaro. 

6.  De  condictione  Indebid. 

7.  De  condictione  sine  causa. 
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LIB.  XIII. 

Tit.   I.  De  condictione  fur- 
tivft. 

2.  De  condictione  ex  lege. 

3.  De  condictione  triticaria. 

4.  De  eo  quod  certo  loco. 

5.  De  pecuni&  constitute. 

6.  Commodati  vel  contra. 

7.  De  Pignoratitii  actione. 

LIB.  XIV. 

Tit.  1.  De  exercitorii  actione. 

2.  De  lege  Rhodia. 

3.  De  institoria  actione. 

4.  Detributoria  actione. 

5.  Quod  cum  eo  qui  in  alien^ 

potestate. 

6.  De  Senat.  Consult.  Mace- 

doniano. 

LIB.  XV. 

Tit.  1.  De  peculio. 

2.  Quando  de  peculio  actio  an- 

nalis  est. 

3.  De  in  rem  verso. 

4.  Quodjussu. 

LIB.  XVL 

Tit.  1.   Ad   Sctura.  Velleia- 
num. 

2.  De  compensationibus. 

3.  Depositi  vel  contra. 

LIB.  XVII. 

Tit.  1.  Mandati  vel  contra. 
2.  Pro  Socio. 

LIB.  XVIIL 

Tit.  I.  De  contrahenda  emp- 
tione. 

2.  De  in  diem  addictione. 

3.  De  lege  Coromissoria. 


4.  De  hereditate  vel    actione 

vendit^. 

5.  De  rescindend^  venditione. 

6.  De  peric.  et  commodo  rei 

venditee. 

7.  De  Servis  exportandis. 

LIB.  XIX. 

Tit.  1.  Deactionibus  empti  et 
venditi. 

2.  Locati  conducti. 

3.  De  .¥!stimatorie. 

4.  De  rerum  permutatione. 

5.  De  prsescriptis  verbis  et  in 

fact,  action. 

LIB.  XX. 

Tit.  I .  De  pignoribus  et  hy- 
pothecis. 

2.  In  quibus  causis  pignus  vel 

hypotheca. 

3.  Quae  res  pignori. 

4.  Qui  potiores  in  pignore. 

5.  De  distract!  one  pignonim. 

6.  Quibus  modis  pign.  vel.  hyp. 

solvitur. 

LIB.  XXL 

Tit.  1 .  De  ^dilitio  edicto,  et 
redhibitione,  et  quanto 
minoris. 

2.  De  evictionibus,  et  dupls 

stipulat. 

3.  De  exceptione  rei  vendit®, 

et  traaitse. 

LIB.  XXIL 

Tit.  I.  De  usuris  et  fruct. 

2.  De  nautico  fsenore. 

3.  De  probationibus  et  pre- 

sumptionibus. 

4.  De  fide  instrument,  et  amis- 

sione. 

5.  De  Testibus. 


70S 


TITLES  OF   THE   ROMAN    LAW, 


&  Jk  juris  etfu^ti  igDoratttift. 

LIB.XXUL 

IYt.  1.  De  SpoDsalibuB. 
2.  De  rita  nupiianim. 
3*  De  jure  dotiuin. 

4.  De  paetk  dotelibus. 

5.  De  timdo  dotali. 

UB.  XXIY. 

Trr.  L  De  donationibus  inter 

fir  ct  uxor. 
>  uL  DedhFortik  el  repudiis. 
3»  SolotoBbtrimoiLaosqaem- 
adm* 

UB.  XXV. 

Tkr.  1.  De  impensis  in  res 
dcMales. 

2.  De  actione  remm  amota- 

mm. 

3.  Ds  apuMcend.   et  alend. 

libens. 

4.  De  inspiciendo  ventre. 

5.  Si  ventris  nomine  muliere 

in  possess. 

6.  Si  mulier  ventris  nomine. 

7.  De  concubinis. 

LIB.  XXVL 

Tit.  l.DeTutelis. 

2.  De  testament,  tutela. 

3.  De  confirmando  tutore. 

4.  De  legitimis  tutoribus. 

5.  De  tutor,  et  curat,  datis  ab 

his. 

6.  Qui  petant  tutores. 

7.  De  administ.etpenc.tutD- 

nim. 

8.  De  auctoritate  et  consensu 

tutonim. 

9.  Quando  ex  &cto  tutor  vel 

curat. 
10.  De  suspectis  tutoribus. 


LIB.  xxvn. 

Tit.  I.  De  ezcosationibtB. 

2.  Ubi  Pupillos  educari  vel 

morari. 

3.  De  tuteks  et  ralx»ibiisdis> 

trahend. 

4.  DecoQtrariatotdas. 

5.  De  eo  oui  pro  tutore. 

6.  Quod  fabo  Uttoie. 

7.  De  fidejussoribusy   et  no- 

minatoribus. 

8.  De^  ma^;istratibu8   couve- 

niendis. 

9.  De  rebus  eoruoi  qui  sob 

tuteUL 
10.  De  GuralDribui  furioao  et 
aliis. 

LIB.  xxvm. 

Tit.  1.  Qoi  testamenta  faoere 
possunt. 

2.  De  Itberis  et  posthumis. 

3.  De  injusto.  mpto,  irrita 

4.  De  his  qui  in  testam.  delen- 

tur. 

5.  De  heredibus  instituendis. 

6.  De  vulg.  et  pupilL  subsii- 

tutione. 

7.  De   conditionibus  institu- 

tionum. 

8.  De  jure  deliberandi. 

LIB.  XXK. 

Tit.  1.  De  testam.  militis. 

2.  De  acquirenda  vel  omitten- 

da  hered. 

3.  Testamenta  quemad.  ape- 

riantur. 

4.  Si  quis  omissa  causa  test. 

ab.  intest 
•5.  De  Senat  Cons.  Silankno 
vel  Gland. 

6.  Si   quis     aliquem    testari 

prohib,  &c. 

7.  De  jure  codidUcMrum. 
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LIB.  XXX..I..II. 

De  Legatis  et  Fidei-Commias. 

LIB.  xxxni. 

Tit.  1.  De  annuis  Legatis  et 
Fidei-Commiss. 

2.  De  Usu  et  Usufractu. 

3.  De  Servitute  Legata. 

4.  De  Dote  Praelesata. 

5.  De   optione  vel  electioae 

Legata. 

6.  De  tritico  vino  vel  oleo 

legato. 

7.  De  tnstnictovel  instrmnen- 

to  legato. 

8.  DePeculiol^to. 

9.  De  Penu  legato. 

10.  De  Suppellectile  l^to. 

LIB.  XXXIV. 

Tit.  1.  De  alimentis  vel  ciba- 
riis  l^tis. 

2.  DeaurOy  argent.  &c.legatis. 

3.  De  liberatione  legata. 

4.  De  adimendis  vel  transfe- 

rendis  legatis. 

5.  De  rebus  dubiis. 

6.  De  his  quae  pcense  causa 

relinquuntur. 

7.  De  regula  Catoniana. 

8.  De  his  quse  pro  non  scriptis 

habentur. 

9.  De  his  quae  ut  indignis  auf. 

LIB.  XXXV. 

Tit.  I.   De  conditionibus  et 
demonstrationibus. 

2.  Ad  legem  Falcidiam. 

3.  Sicui  plus  quam  per  leg. 

Falc. 

LIB.XXXVL 

Tit.  1.  Ad  Senat.    Consult. 
Trebellianum. 


2.  Quando  dies  legatorum  vel 

fidei. 

3.  Ut  Legat.  seu  Fidei-com- 

tniss.  Servand. 

4.  Ut  in  possessione  Leg.  vel 

Fidei-com. 

LIB.  XXXVIL 

Tit.  I.  De  bottorum  posstt- 
sionibus. 

2.  Si  Tabuls  Teilam.  exla- 

bunt 

3.  De    bonorum  possessione 

Furioso. 

4.  De  bonorum  possess,  contra 

Tabulas. 

5.  De  legatis  pnestandis  contra 

Tabulas. 

6.  De  collatione. 

7.  De  Dotis  collatione. 

8.  Decpnjungendiscumeman- 

cipato  liberisejus. 
9.  De  Ventre  in  possessionem. 

10.  De  Carboniano  Edicto. 

11.  Dc  bonorum  possess,  se- 

cund.  Tabulas. 

12.  Si  quis  d  Fiarente  manu- 

missus. 

1 3.  De  bonorum  possess,  ex 

testam.  militis. 

1 4.  De  Jure  Patronatiis. 

15.  De  obsequiis  Farentibuset 

Patronis. 

LIB.  XXXVIIL 

Tit.  1.  De  operis  Libertonim 

2.  De  bonis  Libertonim. 

3.  De  LiberiisUniveraitatium. 

4.  De  assi^nandis  Libertis. 

5.  Si  quid  in  fraudem  Patroni. 

6.  SilabulseTestamen.nullse. 

7.  Unde  Legitimi. 

8.  Unde  cognati. 

9.  De  successorio  edicto. 

10.  De  Gradibus  et  Affinibus. 
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lUUnteVirelUzor. 

12.  De  Vetertnorum  ei  milit. 


13.  Quibaa  noQ  competit  bon. 

14.  Ut  ez  L^.  Senat  Cons. 

booor.  poBsess. 
1&  Qais  orao  in  poeseasioni- 

DIM  86rV* 

•1&  De  Suit  ct  Legitimis  Here- 

dibiiB. 
-17.  Ad  Senat  CoDsnlt  Tertull. 

d  OrphiL 

LIB.  XXXIX. 
*hT»  1.   De  opens  noyi  nun- 


2.  De  Damno  infecto. 

3.  De  amia  et  aquae  pluvise 
aroeoos* 

.  4  DePoUicanisetVectig^li- 
boi  et  Comminis. 

.  Ji*  De  DonatioQibiis. 
6.  De  Mortif  causa  Donatio- 
nibus. 

LIB.  XL. 

Tit.  1.  De  ManumissioDibuB. 

2.  De  Manumiss.  Vindicta. 

3.  De  Manumiss.  que  servis 

ad  Univer. 

4.  DeManumissisTestamento. 

5.  De  Fidei-Comiuiss.  Liber- 

tatibus. 

6.  De  Ademptione  Libertatis. 

7.  De  statu-liberis. 

8.  Qui  sine  Manumiss.  ad  li- 

bertatem. 

9.  Qui  et  d  quibus  Manumissi 

et  ad  leg.  £lia  Sentia. 

10.  De  jure  aureorum  annulo- 

rum. 

11.  De  Natalibus  restituendis. 

12.  De  Liberal!  Causa. 

13.  Quibus     ad     Libertatem 

proclam.  non  licet. 


14.  Si  ingenuns  easedBoetur. 

15.  Ne  de  Statn  defunct. 

16.  De  Coliunone  detegend. 

LIB.  XLL 

Tit.  1.  De  acqmrendo  rerom 
dominio. 

2.  De  acqairend.  irel  omit- 

tend.  poasesB. 

3.  De  usorpat  et  nsocapioni- 

bus. 

4.  Pro  Emptore. 

5.  Pro  Heredevel  pro  posses- 

sore. 

6.  Ph>  Donata 

7.  Pro  Derelicto. 

8.  Pro  Legata 

9.  Pro  Dote. 
10.  Ph>  sno. 

LIB.  XLn. 

Tit.  1.  De  re  judicata* 

2.  De  confessis. 

3.  De  Cessione  honor. 

4.  Quibus  ex  Causis  in  pos- 

sessionem. 

5.  De  rebus  auctoritate  Ju- 

dicis  possid. 

6.  De  Separationibus. 

7.  De  Curatore  bonis  dando. 

8.  QuaB  in  fraudem  Credito- 

rum  facta. 

LIB.  XLIII. 

Tit.  1.  De  Interdictis  sive  Ex- 
traord.  action. 

2.  Quorum  bonorum. 

3.  Quod  L^atorum. 

4.  Ne  visfiat  ei  qui  in  possess. 

5.  De  Tabulis  exhibend. 

6.  Ne  quid  in  loco  sacro. 

7.  De  locis  et  itineribus  pub- 

licis. 

8.  Ne  quid  in  loco  publico  tcI 

iter.  fiat. 
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9.  De  Loco  public,  fruend. 

10.  De  Via  pub.  et  si  quid  in 

ea. 

11.  De  Via  et  itinere  pub.  re- 

ficiend. 

12.  De  Fluminibus  ne  quid  in 

flumen. 

13.  Ne  quid  in  flumine. 

14.  Ut  in  flumen  pub.navigare 

liceat. 

15.  De  Ripa  muniend. 

16.  De  Vi  et  de  Vi  Annata. 

1 7.  Uti  possidetis. 

1 8.  De  buperficiebus. 

19.  De  itinere  actuaue  prtvato. 

20.  De  Aqua  quotiaiana  et  aes- 

tiva. 

21.  De  Rivis. 

22.  De  Fonte. 

23.  De  Cloacis. 

24.  Quod  vi  aut  clam. 

25.  De  Remissionibus. 

26.  De  Precario. 

27.  De  Arboribus  csdendis. 

28.  De  Glande  hs^enda. 

29.  De  Homine  libero  exhi- 

bendo. 

30.  De  Liberis  exbibend. 

31.  De  Utrubi. 

32.  De  Migrando. 

33.  De  Interdicto  Salviano. 


LIB.  XLIV. 

Tit.  1.  De  Exceptionibus  Pra- 
script  et  Praejud. 

2.  DeExceptionereijudicatoe. 

3.  De  diversis   temporalibus 
jpraescrip. 

4.  De  doll  mali  et  met(ks  ex- 
cept. 

5.  Quarum  rerum  actio  non 

datur. 

6.  De  Liti^osis. 

7.  De  Obhgationibus  et  Ac« 

tionibus. 


UB.  XLV. 

Tit.  1.  De  Verbor.  Obligat. 

2.  De  duobus  reis  constituen- 

dis. 

3.  De  Stipulatione  servorum. 

LIB.  XLVI. 

Tit.  1 .  De  Fidejuss.  et  Mandat 

2.  De  Novationibus  etdelega^ 

tionibus. 

3.  De  Solutionibus  et  libera- 

tionibus. 

4.  De  Acceptilatione. 

5.  De   Sdpulationibus    Prae- 

toriis. 

6.  Rem  Pupilli   vel  adoles- 

centis 

7.  Judicatum  solvi. 

8.  Ratam  rem  haberi. 

LIB.  XLVII. 

Tit.  1.  De  Privatis  Delictis. 

2.  De  Furtis. 

3.  De  Tigno  juncto. 

4.  Si  is  qui  Test,  liber  esse 

jussus. 

5.  Furti  adversus  nautas,  &c. 

6.  Si  Familia  furtum. 

7.  Arborum  furtim  cssarum. 

8.  De  Vi  BoQor.  Raptor. 

9.  De  Incendio,  Ruina,  Nau- 

fragio,  &c. 

10.  De  Injuriis,  et  famosis  li- 

bellis. 

11.  De  extraordinariis  Crimi- 

nibus. 

12.  De  Sepulchro  violato. 

13.  De  Concussione. 

14.  De  Abigeis. 

15.  De  Prsevaricatione. 

16.  De  Receptatoribus. 

17.  De  Furious  balneariis. 

18.  De  Eflractoribus  et  Expi- 
latoribus. 
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19*  Ezpihta  Hereditatis. 

20.  Stdlioiiatus. 

21.  De  TermitK)  Moto. 

22.  DeCoUegiisetCorporibus. 

23.  De  Popolaribtis  Actionibus. 

UB.  XLVUL 

Tit.  1.  De  Publkns  Judiciis. 

2.  De  Aainat.  et  Inscrip. 

3.  De  Cmtod.  et  exhibit,  reo- 


4.  Ad  Leg.  Jul.  Majest 

5.  Ad  Leg.  Jul.  de  Adult 
&  Ad  Leg.  JuL  de  vi  pub. 
7m  Ad  Leg.  JuL  de  vi  ^yata. 
8.  Ad  Leg.  Comeliamde  sica- 

nis. 
8.  De  Lm  Pompeia  de  Par- 
nodiia. 

10,  De   Lege  Comeliam    de 

fiJiia. 

11.  De  Lege  Julia  repetunda. 
is,  De  Leg-  Julia  de  Annona. 

13.  Ad  Leg.  Jul.  Peculat.  etde 

sacri  et  residuis . 

14.  De  Leg.  Jul.  Ambitus  Fa- 

bia. 

15.  De  LegeFabia  dePlagiariis. 

16.  Ad  Senat.  Cons.  Turpel- 

lianum. 

17.  De  Requirendis  vel  absent. 

damn. 

18.  De  Questionibus. 

19.  De  Poenis. 

20.  De  Bonis  Damnatorum. 

21.  De  Bon.  eor.  qui  ante. 

22.  De  Interdictis  et  Relegatis 

et  Deportatis. 

23.  De  Sententiam  Passis. 

24.  DeCadaveribus  punitory ra. 

LIB.  XLIX. 

Tit.  I.  De  Appellationibus  et 
Relationibus. 


2.  A  Quibus  appelL  non  licet. 

3.  Quis  a  quo  appell. 

4.  Quando  appell.  sit. 

5.  De  aj^ll.  recipiend. 

6.  De  Libellia  dimissoriis. 

7.  Nihil  innovari  appell. 

8.  Qu8e  Sententifle  sine  appell. 

9.  An  per  alium  causae  appell. 

10.  Si  Tutor  vel  Curator. 

11.  Eum  qui  appell. 

12.  Apud  eum  a  quo. 

13.  Si  pendente  appell. 

14.  De  jure  Fiaci. 

15.  De  Captivis  et  (de)  Postli- 

minio. 

16.  De  Re  Militari. 

17.  De  Castrensi  peculio. 

18.  De  Veterania. 

LIB.  L. 

Tit.  1.  Ad  Municipalem. 

2.  De  DecurioDiDus  et  filiis 

eor. 

3.  De  Albo  Scribendo. 

4.  De  Muneribus  et  Hooori- 

bus 

5.  De  Vacatione  et    excusa- 

tione. 

6.  De  jure  immunitatis. 

7.  De  Legationibus. 

8.  De  Administratione  rerum 

ad  civitates. 

9.  De  Decretis  ab  ordine  fa- 

ciendis. 

10.  De  Operibus  Publids. 

11.  De  Nundinis. 

12.  De  Pollicitaticmibus. 

13.  De  extraordinariis  Cogni- 
tionibus  et  si  Judex  litem 
suam. 

14.  De  Proxeneticis. 

15.  De  Censibus. 

16.  17.  De  Verborum  signifi- 

catione     et    de    R^iHs 
Juris. 


INDEX. 


A. 

Abandonment^  26,  656,  657,  664. 

Abatement.^See  AbsolutioD  of  the  Instance,  415. 

Abolition^  an  act  of  grace  on  the  part  of  the  Sovereign,  369. 

Absolution  of  the  instance,  415. 

Acceptance  of  a  bill,  how  made,  681.  Obligation  of  the  Acceptor 
thereby,  689.  Supra-Protest  for  the  honour  of  the  Drawer  or 
Indorser,  ibid.  Of  an  inheritance,  149.  Of  an  inheritance  pro- 
duces a  Quasi  Contract,  247.  Under  act  of  deliberation,  150. 
Under  benefit  of  inventory,  151, 152, 153. — See  also  Inheritance, 
149. 

Accession,  right  of  property,  how  acquired  thereby,  119. 

Accomplices^  how  ftir  punishable,  291. 

Accord^  between  debtor  and  creditors,  502. — See  also  Composition. 

Account,  how  to  take  and  liquidate,  499. 

Accuser  in  Criminal  Cases,  505. 

^cguft/aitce.  Consequences  of,  in  Bills  of  Exchange.  Different  kinds 
and  effects  of,  269^— See  also  Release,  275. 

Action,  on  account  of  Gkiardianship,  107.  Of  Property,  121.  On 
account  of  Hereditary  Succession,  124.  On  account  of  Donation, 
215.  Of  Loan,  218.  On  account  of  Commodate,  221.  On  ac- 
count of  Deposit,  or  Bailment,  2S3.  On  account  of  Purchase  and 
Sale,  231.    On  account  of  Hiring  and  Letting,  237.    On  account 
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of  Quit  Rait»  241.    On  account  of  Mandate,  245.    On  accocmt  of 
CriuMiy  349.    On  accoant  of  Homicide^  Wounding,  or  Maiming* 
ibid.    On  account  of  Injury,  or  Defamation,  250.    On  account  of 
Rape^  251.    On  account  of  Theft  and  Injury  to  Pn^ierty,  252. 
On  account  of  Quasi  Crimes,  253.    On  account  of  Flutnenhip^ 
578.    For  payment  of  a  Legacy,  14G.    Arising  from  Quasi  Con* 
tracts,  245.    How  to  institute  action,  and  to  proceed  therein,  425. 
AetSf  which  may  be  ike  subject  of  obligations,  194. 
JdmimMrmiion^  by  the  surviving  parent  of  joint  property  of  sel^ 
and  diildren,  104.  See  also  Boedei-houdenchap,  and  VerUgting. 
ddmimUtrgiorsp  wherein  they  difier  from  executo^^  148. 
Ad^ihm  of  childien,  94. 
Jdmltety^  whsxk  committed,  260,  353.    How  punished,  261,  354. 

Is  oompouDdable,  ib. 
Ainee,  letters  of,  678.    To  commit  a  crime,  292. 
jtAroetUet,  admission  of,  and  office,  398. 
A§nU$  (ship).— See  brokers. 
iflflsbOftheBank,564. 
Agreemmi,  verbaL^— See  Verbal  accord,  402. 
AtieWt  bow  distinguished  from  natural  bom  subjects,  66. 
jfmflerdkav,  commerce  of,  562.   . 
AnnuUatie  iUico^  when  it  has  place,  454. 
Answer  of  defendant,  416.    When  defendant  barred  from,  41 7. 
Anticipation  of  day  of  bearing  in  arrest,  436.  In  cases  of  appeal,  452. 
Antenuptihl  Contract. — See  Contract  and  Succession. 
Appeal, — What  causes  are  appealable  and  not|387.  Within  what  time 
to  enter  it,  451.     Within  what  time  to  prosecute  it,  452.    From 
arbitrators  in  cases  of  pilotage,  601.    Anticipation  of,  452.   Relief 
against  delay  in,  452,  454.    Desertion  of  453.    How  to  proceed 
in,  ib.    Petition  and  mandament  of,  ib.   Intimation  of^  to  judge 
of  the  court  below,  ib.  Inhibition,  what  it  is,  ib.   Different  clauses 
in  mandament  of  appeal,  ib.    Fine  in  appeal,  454.   Claim  in,  455. 
Plea  of  not  admissible  in  appeal,  455.   Grieven  a  Minima,  nature 
of,  456.    Defaults  in  appeal,  457.     From  award  of  arbitrators^^ 
See  Reduction. 
Application,  amicable,  must  be  made  to  the  opposite  party,  previously 
to  commencing  a  suit  at  law,  395.    To  the  court  for  an  order.— 
See  Request  CivieL 
Appointement  dupositieft  or  order  on  petition,  471.     To  plesd  t 
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cause  verbally,  or  in  writing,  477.    Of  a  new  attorney  to  continue 

proceedings,  428. 
Apprehension  or  arrest y  in  execution,  493.    In  flagranti  delicto, 

511.    Decree  of,  5 1 4.    Not  allowable  without  a  decree,  616. 
Archives, — See  Records. 
Arrest,  when  it  takes  place,  430.    Freedom  from,  431.    By  the 

town  tribunals,  433.    By  the  Court  of  Holland,  435.    How  to 

proceed  in,  436.    Civil  by  Gyzeling,  517.    Recommendation  in 

arrest,  438. 
Arson,  how  punished,  322. 

Assignations,  in  what  difiering  from  bills  of  exchange,  G72. 
Assistance  to  appear  in  law,  395.     To  minors  and  married  women 

in  criminal  cases,  507,  540. 
Assumpsit. — See  Quasi  Crimes. 
Attachment, — See  Gyzeling. 
Atlermination,^See  Respyt. 
Attomies  at  Law, — See  Procureurs. 
Auctorisatie  de  facto, — See  Mandament  de  facto.     When  necessary 

to  a  guardian,  102,  106. 
Average,  what  it  is,  496.    Common,  496, 497.   Special  or  particular, 

497.    Gross,  498.    On  Jetsam,  499.    How,  by  whom,  and  on 

what  articles  average  to  be  borne,  500, 502. .  Other  cases  of,  503 

504.    On  account  of  vessels  getting  foul  of,  or  running  down 

each  other,  504,  507. 

B. 

Bailiff' and  Men^  their  jurisdiction,  389. 

Bank,  at  Amsterdam,  563.  No  person*s  funds  arrestable  therein,  564. 

Bankrupts,  when  punishable,  351,  352. 

Banns  of  marriage.—See  Proclamations. 

Bargain.^^ee  Sale*    Catching.— See  Lsesio. 

Barter,  in  what  it  differs  from  purchase,  227, 567. 

Bastards,  legitimation  of,  93.  What  they  may  take  by  will,  130. 
what  by  inheritance,  ab  intestato,  165. 

Bawds  or  Pimps,- See  Fornication. 

Beactms.—See  Light  house. 

Benefit  of  Inventory,  writ  of.  How  to  apply  for,  151, 461.  Obser- 
vations thereon,  152.  How  to  proceed  on,  461.  How  to  get  it 
confirmed,  462. 
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Bigamy.Set  Polygamy. 

BUI  of  Lading,  G2\. 

BUuphemtff  in  what  it  consiits,  312,    How  punished,  313. 

Bmdei^  in  what  cases  placed  under  control  of  the  Court,  500.  Ap- 
pointment of  sequestrators  or  curators,  ib.  Their  duty,  ib.  Oom- 
position  with  the  creditors*  ib.  Further  Administration  of,  508. 
Account  and  ranking  of  Creditors,  ib. 

Boedei-houderschap,  the  remaining  in  possession  of  an  undirided 
Boedel  or  EsUte,  104. 

Bonds,  Byl  or  Water  Bonds.    What  right  they  give,  600. 

Bottomry,  what  it  is,  610.    Right  of  preference^  614. 

Bribery  m  Office^  How  punished,  324,  349. 

Broken  at  Amsterdam,  565»  570.  May  not  underwrite,  649.  Their 
lien  with  respect  to  the  premium  of  insurance,  28,  654. 

C. 

Canon  Law. — See  Law. 

Captain  of  a  merchant  vessel. — See  Blaster. 

Cashiert,  how  to  act  with  their  receipts,  568. 

CauiettjstDslX. — See  Summary.     On  the  roll,  see  Roll  Causes. 

Casui  Positio,  what  it  is,  473. 

Certiorari, — See  Evocation. 

Cessio  Bonorum,  276.     How  to  apply  for  this  writ,  463.     How  to 

proceed  thereon,  464.     Of  action,  co-debtor  tnsoiidum,  entitled 

thereto  on  his  paying  the  whole  debt,  204.    To  be  given  to  sureties 

who  pay,  212. 
Chaee,  right  of,  1 16. 
Charter  parti/,  what  it  is,  620. 
Cheats  at  play,  how  punished,  351. 
Circumjacent  places,  what  to  be  understood  thereby,  in  policies  of 

insurance,  655. 
Citation,  with  tfie  inferior  tribunals,  400.    With  the  court,  403. 

By  edict,  ib.     By  edict,  ad  valvas  curUg,  ib.     Citation  to  revive 

a  superannuated  judgment,  424.    To  revive  a  suit,  428. — See  ilso 

Edict,  Warrant,  and  Summons. 
Citizenship,  state  of,  66.     Equality  of,  69. 
Civil  Confinement. — See  Gyzeling. 
Civil  Law. — See  Law. 
Claim  and  Demand,  or  Conclusion  ofthePlantiff^AOGtCOut^inM  some- 
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times  a  prayer  of  proviuonal  payment,  or  namptUaemeDt,  407»  408. 
Id  case  of  arrest,  436.  In  appeal,  455.  In  a  prayer  for  relief, 
469.  In  extraordinary  criminal  process,  531.  Note  on  filing 
claim,  406. 

Clause  in  VFt/^,  Reservatoir,  128.  Derogatoir,  155.  Codicillair,  156. 

Codicil^  in  what  it  differs  from  a  will,  127. 

Coinings  crime  of.    By  whom  committed,  and  how  punished,  317* 

Collaieralf  duty  on  inheritance  and  legacies,  154. 

CoUatio  Bonorum,  or  hotch  pot,  164. 

Commerce^  the  support  of  Holland,  549.  Origin  of  it,  550.  Of 
Holland,  551.  Before  and  under  the  dominion  of  the  Earls,  552. 
Up  to  the  treaty  of  Westphalia,  556,  559.  Since  this  treaty  to  the 
present  time,  ib.  Increase  and  decline  of  this  commerce,  527, 530. 

Commerce f  means  of  reviving  it,  560, 562,  Commerce  of  Amster« 
dam,  562.  Who  may  carry  it  on,  566.  In  what  manner  con- 
ducted, 567.    How  in  partnership,  570. 

Committee  of  person  or  estate.— See  Curatorship  and  Insanity. 

Commiitimus,  what  it  is,  462. 

Commodattmh  requisites  of  this  contract,  and  its  consequences,  219. 
Wherein  it  differs  from  loan,  ib. — See  also  Loan. 

Communitt/  of  goods  between  husband  and  wife,  and  its  conse- 
quences, 86.    When  it  takes  place  without  contract,  247. 

Company.—See  Partnership. 

Comparuit,  when  the  plaintiff  does  not  appear,  409. 

Compensatien,  or  set-off,  its  requisites,  271.  Efiects  of,  272, 273. 
How  far  it  has  place  in  bills  of  exchange,  695. 

Complainte^  a  remedy  in  law,  to  recover  possession,  185.  How  to 
proceed  therein,  447. 

Composition^  in  cases  of  adultery,  355.  When  permitted  in  criminal 
cases,  369.    Of  debtor  with  his  creditors,  502. — See  also  Accord. 

Compuisoir,  what  it  is,  454. 

Concealing  crimes,  when  punishable,  293. 

Conclusion  of  claim  and  demand,  406.  Of  plea  or  exception,  413. 
To  be  absolved  of  the  instance,  415. 

Conclusion  of  answer,  416.  Of  claim  in  re-couvention,  417.  Of 
further  terms,  or  joining  of  issue  in  the  cause,  417. 

Concubinage^  how  punished,  358. 

CojicitfJioH.— See  Extortion. 
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GimfauMiltiii  willing  how  to  cite  the  opposite  party  to  tee  it  de 

CmMttiimh  or  riivke,  of  meoy  difieieot  kiodi  o(  67.    la  the  nomina- 

tkn  of  bein»  133.    In  obligations,  200. 
Oiiif^bi^  how  &r  proof,  961.    Of  a  crime;  its  requisites,  861.    Of 

tiie  party  accused  when  complefe,  590. 
Cm^teifliM  of  property  abolbhed,  300. 

Cmifi^niaihncffbie  accused,  with  accomplices  and  witnesses,  538. 
Cm^fktim  of  debt,  when  it  takes  place,  379:— See  also  Merger. 
CiiMwf  of  parents  to  marriage,  80. 
CmmguMmt,  when  it  has  place,  224.    Its  eflects,  26B. 
CmUmpid"'  See  Gyzding. 

CijufrwfJf  188.  Defects  in,  ib.  What  persons  may  bind  ttem- 
«biai»  190.  By  what  rules  to  be  interpreted,  192.  Subjects  of, 
194*  Oonseqaences  of,  196.--See  also  Error,  Fraud,  and  Fear. 
Cmiirmet  antenuptial,  its  requisites,  74.  Stipulations  to  be  made 
dierei%  76.  How  hi  irrevocable,  77-  Ipplied  contracts— See 
Qnasi  Contracts. 
CsftMjrcMe^— See  Transport. 

Cmnoictiamt  sentence  on,  634.    How  to  proceed  thereon,  535. 
CSs«Jir</.«-8ee  Advocates. 
Counseiiingf  the  commission  of  a  crime,  292. 
Copies,  how  far  evidence,  258. 
Copy  and  Day,  when  defendant  takes  copy  of  declaration,  and  day 

to  answer. — See  Roll  Causes. 
Corporal  Punishmentfp  kinds  of  yet  in  use,  296. 
Carpus  Delicti,  must  be  manifest,  and  how,  360. 
Costs,  bill  of. — See  Declaration  of  Costs.    Taxation  of,  498.    Of 

costs,  damages,  and  interest,  ib.    Security  for,  412. 
Court  of  Justice  of  Holland,  in  what  causes  it  has  jurisdiction  in  the 
first  instance.  381.     When  in  appeal,  385.    When  in  criminal 
coses,  509. 
CooMan/.— -See  Obligations. 
Creditor^,  Composition   with,    502.     Ranking    of. — See  Prae  et 

Concurrentiae. 
Crrw.— See  Mariners. 

Crimen  Falsi  what  constitutes  this  crime,  346.    How  punished,  347. 
Or  forgery  in  cases  of  bills  of  exchange,  688. 
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Crimen  PerdueiiioniSf  how  and  by  whom  committed,  315.    How 

punished,  316. 
Crimen  Ltesa  Majestaiisp  how  punished,  ib. 
Crimest  what  civil  obligations  they  produce,  248.    Against  life,  ib. 
Against  the  body,  249.  Against  property,  252.  The  honour,  250. 
Definition*  and  how  divided,  279.    Perfect  and  imperfect,  280. 
Who  is  capable  of  committing,  £80, 507.    Suppose  a  law  ordain- 
ing punishment,  280.    Intention  to  commit,  ib.    Through  negli- 
gence, 282.    By  persons  born  deaf  and  dumb,  285.    Through 
drunkenness,  ib.    Committed  in  anger  or  passion,  286.    Cases  of 
mitigation,  or  not  punishable.    Accident,  282.    When  act  done 
in  state  of  insanity,  283.    When  from  simplicity  or  stupidity,  ib. 
When  from  melancholy,  284.    When  through  ignorance  of  the 
law,  287.    When  during  childhood,  288. — See  also  307. 
Crimes  through  conspiracy,  290.    Accomplices,  291.    Counselling 
or  advising  the  commission  of  a  crime,  292.    Ordering  the  com- 
mission of  a  crime,  ib.    Not  preventing  the  commission  of,  293. 
Concealment  of,  ib.    Magnitude  of  a  crime,  how  to  judge  of,  294. 
Division  of  crimes  according  to  their  special  nature,  31 1.    Crimies 
against  religion,  312.    Against  the  state,  315.     Against  the  life, 
body,  and  honour  of  our  fellow-creatures,  325.    Against  their  pro- 
perty, 342.    Crimes  through  incontinence,  353.    Crimes  in  gene- 
ral, how  proved,  360.    How  extinguished,  367. 
Criminal  Prosecniions,  necessary  parties  to.  505.    The  accuser,  ib. 
The  party  accused,  607.    The  judge,  ib.    According  to  what 
laws  to  proceed,  510.    Apprehension  in  flagranti  delicto^  511. 
Depositions  previous  to  decree  of  apprehension,  512.    Decree  of 
apprehension,  514.    Of  citation  to  appear  in  person,  515.    Other 
ways  of  instituting  criminal  proceedings,  516.    Crimiual  prosecu- 
tions conducted  t»  extraordinario  modo^  521.    Proceeding^  on 
conviction,   533.     Criminal   proceedings   conducted   ordinario 
modo,  or  in  ordinary  process,  539.    Sentence,  543.    By  de&ult* 
544.    Execution,  ib.    Appeal  in  criminal  cases,  546. 
Crosi  Dill  and  Cross  Action. — ^See  Reconvention. 
Curators  of  estates,  their  office  and  duty,  500.    How  to  proceed  in 

liquidating  the  estate,  501.    How  to  account,  503. 
Curator  ad  Lites.'^See  Assistance  to  appear  in  law. 
Curatorshipf  when  it  takes  place,  and  how  it  ends,  109. 
Customs^  when  good  as  law,  63. 
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D. 


Inierutf  how  computedt  198* 

Ay  of  dclibeiatioQy  or  imparlance,  411. 

Ay  •ffft^  for  payment  of  a  bill  of  exchange^  69  L 

Sfmik  of  gottdian,  iU  conieqiiencei»  108.  Of  tertator  confinm  the 
lipcy»  145.  Of  tenant  does  not  end  the  leaie^  240.  Of  man- 
dalor  vevokai  tiie  mandate^  245.    Eztingoiibei  crimesi  372. 

tMUonm  MmdmmmUmmp  when  it  has  place,  42(K 

JMi;  oonftisloii  of.— See  Meiger.    Novation  of..— See  Novatioo. 

Jwfamlliw  to  caose. — See  Intendith.  Of  costs,  bow  to  cite  party 
to  take  copy  oC  bow  taxed.— ^See  Costs,  498.  Costi^  damages, 
and  inlenst,  how  computed,  ih. 

Dmn.    BeeFwud. 

Jlurfs^  aawiUing,  of  sale  by  court  of  real  property,  how  to  intro- 
it,  400L    Of  appcdienskm,  514.    Of  peiaonal  citation,  515. 
alio  Sentence. 

Injury. 

D^fimUt  when  defendant  does  not  appear,  409.— See  Comparoit. 
How  to  purge  it,  308.  In  taking  copy  of  declaration  of  costs,  423. 
To  appear  to  see  condemnation  or  execution  decreed,  424.  To 
institute  an  action,  425.  In  warranty*  427.  On  being  cited  to 
revive  a  suit,  428.  To  appoint  a  solicitor  in  the  cause*  ib.  In 
Evocation  or  Certiorari,  429.  In  case  of  arrest,  438.  In  case  of 
injunction  or  penal  mandament*  444.  In  maintenue,  446.  In 
spolie,  449.  In  appeal*  456.  In  benefit  of  inventory,  463.  In  a 
case  of  cettio  bonorum,  464. 

Drfence^  self,  what  is  required  to  constitute  this,  332. — See  also 
Homicide. 

Defloration f  action  thereon,  251. 

Deliberationt  act  of«  previously  to  entering  upon  an  inheritance,  150. 

Detivery  of  moveable  property,  120. 

Depositions  in  criminal  cases. — See  Information. 

Deposit^  or  Bailment,  nature  and  efiects  of  this  contract,  222. 
Dssertion^  in  appeal*  when  time  has  expired  for  prosecuting.- 

Default  and  Relief. 
Despache  of  commissaries  of  maritime  affiiirs,  what  it  is*  638. 
Detminer,  lodging  ofv — See  Recommendation  in  Arrest. 
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Dike  Inspectors,  their  duties,  379. 

Divoreef  when  permitted,  88. 

Domiciiium,  Citandi  et  Executandi,  413. 

I>ofiitnt/ jus  Eminentis,  what  it  is,  122. 

Donatio  Mortia  Causa,  or  Inter  vivos,  213.  Its  requisites  and  conse- 
quences, 214.    How  far  irrevocable,  2 15. 

Dower f  right  of,  19,  75. 

Drawer  of  a  bill  of  exchange,  his  obligations,  682.  Obligations 
between  him  and  the  drawee,  687.— See  also  Exchange. 

Drunkenness^  crimes  committed  through,  285. 

Duelling^  laws  against,  339. 

Duplique  on  part  of  defendant — See  Pleading. 

Duties  on  exports  and  imports,  590. 

E. 

Ecelesiastieal  affairs,  what  courts  competent  to  decide,  391. 

Edicts  403.     Ad  valvas  curiae,  404. 

Edict  public,  citation  by,  of  parties  who  flee  from  justice,  514.— See 
also  Citation. 

Emancipation  of  children  from  parental  power,  tacit,  95* 

Equity,  relief  in. — See  Relief  Sovereign. 

Error t  or  misprision  in  pleading. — See  Relief  Judicial. 

Escape  of  prisoners,  aiding  or  effecting,  how  punishable,  320. 

Escheat^  165. — See  also  Succession. 

Estate^-^^e^  Boedd. 

Evidence.'^'See  Proof  and  Witnesses. 

Evocation,  or  certiorari,  how  to  proceed  therein,  429. 

Examination  of  prisoner,  526. 

Exception^  or  plea,  peremptory,  which  may  be  persisted  in  without 
the  parties  being  obliged  to  answer  over,  412.  Of  nullity  of 
arrest,  437.  Of  not  admissible  in  appeal,  455.  Of  incompetency 
in  civil  cases,  414.  In  criminal,  523.  Of  phevention,  519* 
Pleas  in  favour  of  underwriters,  664. 

Exchange,  origin  of  bills  of,  668.  Exchange  in  general,  669.  Notes 
of  a  similar  nature,  670.  Different  kinds  of  bills,  674.  What 
parties  necessary  to  a  bill,  676.  Requisites  of  a  bill  of  exchange, 
677.  Indorsement,  679.  Acceptance,  680.  Nature  of  the  trans- 
action between  the  drawer  and  remittent,  680     Obligation  of 
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the  dtawer,  683.  Obligation  of  the  remittoit,  683. 
ImtPBen  tiie  indocaer  and  the  indonee»  686.  Obligatioii  between 
the  dtawer  and  the  draweei  687.  Obligation  of  payment  for  the 
honour  of  the  drawer  or  indoner,  689.  Obligation  of  the  accep- 
toi;  68ft.  Obligation  of  the  holder*  691.  Proteit  of  a  bill  of 
Mohange^  692*  Actions  and  manner  of  proceeding  on  a  bill  of 
OBhangBy  ibi  How  debtsj  due  on  a  bill  of  exchange  are  eztin- 
fiUiedf  694>  Comae  o(  what  it  u,  681.  Ckmtract  of,  iti 
aalnre,  669L  Bank  of,  at  Amiterdam.^— See  Bank,  563.  Ex- 
duge  biHeli,  their  nature^  670.    Of  inventory  and  Touchen, 

Smemihmj  how  and  whdi  to  dte  oppoaite  party  to  see  it  decreed, 
481.  Of  aentences,  483, 97.  By  sommation  and  renovation,  484^ 
In  real  actioniy  485.  In  personal  actions,  486,  94.  Assignment 
of  property-  to  be  taken  in,  486.  On  moveable  property,  ib. 
Oppositkm  in,  487<— -See  also  BCandament  PaenaL  On  inmiove- 
•Ue  property,  489.  By  the  inferior  tribunals,  ib.  By  the  Court 
of  Holland,  490.  Ranking  of  creditors,  or  Judicium  Prm  et 
V§meurreiUk8p  492.  Apprehension,  perronal,  493.  When  party 
te  conttrnfit  for  not  doing  any  particular  act,  494.  In  civil  con- 
finement, or  gyaeling  by  the  inferior  tribunals,  ib.  By  the  court, 
495.    Of  criminal  sentences,  544. 

Executors  of  a  last  will,  147* 

Expreitie,  clearer  specification  of  the  charge  in  the  indictment,  or 
criminal  claim,  at  the  request  of  the  party  cited  to  appear  in 
person,  525. 

Extortion^  how  punished,  323. 

Extract  Sy  authentic,  258. 

Extraordinary  criminal  process,  what  it  is,  521.  Whether  just  or 
not,  ib.  Requests  and  incidents  in,  523.  Hearing  of  party  in, 
on  interrogatories,  526.  Confession  of  prisoner  in,  and  claim  of 
public  prosecutor  thereon,  530. — See  also  Manner  of  Proceeding. 

Exucy  duty  of,  67.    Abolished,  68. 


F. 


Faicidian  porlijn,  what  it  is,  147. 
Famify  state,  wliat  right  it  gives,  70. 
Fear  vitiates  the  contract,  177,  189. 
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Femalei.-^^eQ  Women. 

Fidei  Commisium^  what  it  is,  135.  Who  may  be  charged  there- 
with, ib'.  How  created^  136.  Different  species  o(  ib.  What 
right  it  gives,  137,  138.  Deduction  of  the  Trebellian  portion 
under,  139.    How  extinguished,  139, 140.— ^ee  Trusts  and  Use. 

Filing  papers  in  the  cause. — See  Presentation. 

Fine,  payable  in  case  of  re-hearing,  450.  In  appeal,  454.  In  Re- 
formation,  457.    In  revision,  459. 

Fisheriest  who  is  entitled  thereto,  117.  Ships  employed  therein, 
when  captured,  by  whom  they  may  be  purchased,  608. 

Foreigners, — See  Aliens. 

Foreign  produce,  duties  on,  590. 

Forgery^ — See  Crimen  Falsi. 

Forma  PauperiSf  suit  in. — See  Pro  Deo.- 

Fornication,  how  punished  and  checked,  356. 

Foundling,  exposing  children  as  such,  336.    How  punished,  ib. 

Fowling^  right  of,  1 17.    Who  is  entitled  thereto,  ib. 

Fraud  vitiates  the  contract,  189.  Frauds  on  government,  349.— See 
also  Crimen  Falsi. 

Freighters,  obligations  between  them  and  the  master,  620. 

G. 

Gamblers,  or  hazard  players. — See  Cheats  at  Play. 

Gift, — See  Donation. 

Government,  frauds  on,  how  committed  and  punished,  349.— See 
also  Theft. 

Grace,  on  account  of  crimes,  granted  by  the  sovereign,  368. 

Guardians^  their  authority  with  respect  to  marriage  of  their  wards, 
82.  Who  may  be  guardians,  97.  Appointment  of,  99.  Their 
duty,  101.  Their  power,  105.  What  actions  arise  from  guar- 
dianship, 107.  How  it  ends,  108*  Administration  of  gu&rdiant 
creates  a  quasi  contract,  246.    Their  remuneration,  108. 

CtyzeUng,  or  civil  confinement,  with  the  inferior  tribunals,  494.  By 
the  court,  495.    Decreed  gyzeling,  497* 

H. 

Hand-tasting,  form  of  releasing  prisoners  thereunder,  on  promise  to 
appear  when  called  upon,  538. 
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Iiwtrance,  what  it  is,  644.  Writers  on  this  subject,  ib.  in  note 
What  things  may  be  insured,  645.  Who  may  underwrite  or 
insure,  649.  For  what  risk,  650.  Sum  to  be  paid  by  the  under- 
writers, 652.  Premium  of  insurance,  ib.  Obligations  on  the 
part  of  the  insured,  656,  Obligations  of  the  underwriter,  659. 
Pleas  in  bis  favour,  661.  Manner  of  proceeding  in  actions  on, 
665. 

IntenditK  what  is  to  be  understood  thereby,  510. 

Interdicti  with  the  inferior  tribunals,  439.    Redoubling  of,  446. 

Interest^  when  and  how  to  reckon,  218.  To  be  charged  to  under- 
writers, 667. 

Interlocutory  order,  to  open  points  of  office,  t.  e.  an  order  of  the 
court  requiring  further  proof  in  the  cause,  481. — See  alio  Provisie 
and  Namptissement 

Interpretation  of  the  law,  60.    In  the  matter  of  legacies,  143* 
of  contracts  and  obligations,  192. 

Interpretation  in  the  matter  of  sureties,  210.  Of  a  sentence,  when 
parties  permitted  to  request,  483. 

Interruption^  act  of  non,  487. 

Intervention,  what  it  is,  419. 

Intimation  of  appeal. — See  appeal. 

Inventory  of  vouchers  in  the  cause,  how  to  be  framed,  472.  Of 
additional  vouchers,  474.  To  be  made  by  surviving  parent  pre- 
viously to  entering  on  second  marriage,  of  property  of  children  by 
the  first  marriage.— See  Vertigting. 

Issue,  bringing  of  causes  to,  by  replique  and  dupliquc,  419. 

Juge  iP Instruction, — See  Reporting  Judge  in  the  Cause. 

Judgment,— See  Sentence. 

Jurisprudence, ^^ee  Law. 

K. 

Kidnapping,  or  man-stealing,  how  committed  and  punished,  345. 

L. 

LtBS€B  Majestis,  or  treason,  crime  of,  316. 

Larceny, — See  Theft. 

LavD^  what  it  is,  and  how  many  kinds,  56.    Of  nature,  what  it  is,  ib. 

Roman,  adopted  in  Holland,  57.    Canon,  or  Pontifical  Law,  58. 

Municipal,  56.    Objects  of  the  law,  65.    What  laws  to  be  ob* 
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served  in  Holland,  57, 68*  Laws  of  neighbouring  itttes,  58.  Un- 
written,  63.  Repealing  of  laws,  64.  Interpretation  o(  60. 
Rules  therein,  ib.  Laws  to  be  obaenred  in  the  punishment  of 
crimes,  304.  Laws  r^ulating  the  mode  of  proceeding  in  crimi- 
nal cases,  510.  In  maritime  cases,  587.  In  cases  of  bills  of 
exchange,  668. 

Lasia^  enonnis  vel  ultra  dimidium,  191. 

Liose, — See  Hire  and  Quit  Rent. 

Legacies,  which  are  valid  in  law,  141.  What  may  be  the  subject 
of  a  legacy,  142. 

Legacies,  bequests  of,  how  interpreted,  143.  When  vested,  145. 
Actions  thereon,  146.  Deduction  by  heir  of  the  Falcidian  portion 
therefrom,  147« 

Leptimate  portion  of  children,  131. 

Legitimation  of  bastards,  03,  94. 

Letters  of  advice,  678.  Of  credit,  673.  Missive,  402.  Missive  in 
cases  of  certiorari,  or  evocation,  429..   Requisitorial,  404»  434. 

Light'housct  and  beacon,  duties  for  the  maintenance  of^  593. 

Letting,'~-See  Hire. 

Lex  hac  Edictali,  object  of  this  Law,  91 . 

Libel --^ee  Injury. 

Limitation  of  actions.— See  Prescription. 

Limitations  in  wills.-^ee  Fidei  Coiuuiisaum. 

Liquidation  of  sentence,  497. 

Loan,  requisites  of  this  contract  and  its  effects,  216.  Frequently 
coupled  with  a  condition  for  interest,  218. — See  also  Commo- 
datum. 

Lunacy. — See  Insanity, 


M. 

ilfa£/ite«f.— See  Insanity. 

Maintenutf  a  remedy  in  law  to  be  maintained  in  possession,  185. 
How  to  proceed  therein,  445. 

Mandament  of  the  court,  what  it  is,  402.  Psenal,  what  it  is,  439. 
Its  requisites,  440.  How  to  dispose  of  petition  for,  442.  How  to 
proceed  thereon,  443.  Application  for,  in  case  of  excess  or  other- 
wise in  execution,  487.  Mandament  or  auctorisatie  de  £u:to, 
what  it  is,  442. 
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MamtUtef  contract  of^  its  requintes^  242.    ObligatiODs  and  actions 
arising  therefroniy  243.    How  it  ends,  245.    To  commit  a  crime 
292.~See  also  Order. 

Manner  of  proceeding  in  civil  cases,  375.    In  criminal  cases,  505. 

Mansiaughier.—See  Homicide. 

Marinen^  rights  between   them  and  the  master,  625,    G26. 

Mwrital  Fower. — See  Power. 

Maritime  Cwses,  where  decided,  393, 665. 

Maritime  Laws  of  Holland  587. 

Marriage,  what  it  is,  71.  Is  preceded  by  the  ceremony  of  trowbe- 
loften,  or  betrothing,  71,  72.  Also  by  Antenuptial  contract,  74. 
Requisites  in,  78.  What  marriages  are  prohibited,  ib.  Consent 
of  parents,  80.  Solemnization  of,  82.  Effects  oi,  84.  How  dis- 
solved, 88.  Second  marriages*  90.  Emancipation  firom  the 
parental  power  by  marriage,  95.  Second  marriage,  what  act 
necessary  to  be  done  by  surviving  parent  in  order  to  ascertain  and 
secure  the  property  of  the  children  of  the  first — See  Vertigting. 

Marshals  of  the  court,  how  they  must  serve  their  writs,  and  make 
return  thereof,  402. 

Master  of  a  ship,  rights  between  him  and  the  owners,  618.  Between 
him  and  the  freighters,  620.  Between  him  and  the  passengers, 
624.    Between  him  and  the  ship*s  company,  625,  626. 

Melancholy t  how  far  a  crime  committed  in  that  state  of  mind  is 
excusable,  284. 

Merchants*  books,  how  far  evidence,  257. 

Merger  of  debt,  when  it  takes  place,  272. 

Military  judicature,  391.  Persons,  deduction  from  their  pay  in 
favour  of  creditors,  432. 

Minority,  when  it  ends,  108.  When  it  furnishes  grounds  for  miti- 
gation of  punishment,  289. — See  also  Venia  Agendi. 

Minute  on  filing  claim  and  demand,  406.  Of  proceedings. — Sea 
Proces  Verbal. 

Misdemeanor.^'See  Crimes. 

Mistake^  vitiates  the  contract,  188. 

MitiyaOon  of  punishment,  in  what  cases  it  may  take  place,  307. 

Mortgage^  what  it  is,  173.  Legal  or  tacit,  ib.  Conventionaijr  170. 
Pand  ter  minne,  or  pawn,  176.  Preference,  178.  Sale  of  thing 
mortgaged  or  pledged,  180.     How  rig^t  of  extinguished,  181. 
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Mortgage  which  takes  place  by  contract,  what  action  it  pro- 
daces,  225. 

Murder. — See  Homicide. 

ilfttfttimi.— See  Loan. 

N. 

Namptissement,  or  provisional  payment,  its  requisites,  407. 
Navigation,  freedom  of,  581.    Of  neutrals,  583.    Laws  of  Holland, 

with  respect   thereto,  585.    Navigation  laws  of  Holland,  587. 

Staple  right,  589.    Duties  on  imports  and  exports,  590.    Pilotage^ 

596.    Shipwreck,  599. 
N^utrah,  Ifiws  of  Holland,  with  respect  to,  583. 
New  Tr^a/.— See  Re-hearing  and  Revision. 
Nobles  and  plebeians,  67. 

Notarih  ^ow  to  act  in  making  a  will,  125.    Appointment  of,  255. 
Noie. — See  Minute. 
Novaiion^  its  requisites  and  eficcts,  268. 

O. 

OaM,  proof  by,  262. 

O^fecU  of  the  law,  05. 

Objections  to  witnesses*— See  Witnesses. 

Obligations,  general  nature  of,  187.  Arising  from  contracts,  188. 
Defects  in,  ib.  What  persons  capable  of  binding  themselves,  190. 
By  what  rules  to  be  construed,  192.  Causes  of,  194.  Subject  of, 
194.  Effects  of,  196.  Division  of,  199.  Conditional,  200. 
In  solidum,  203.  Divisible  and  indivisible,  2  5.  Psnal,  206.  Ac* 
cessary  of  Sureties,  ib.  Obligations  arising  from  contracts  and 
quasi-contracts,  213.  From  crimes  and  quasi-crimes,  248.  How 
proved,  254.    How  extinguished,  264. 

Occupancy^  when  right  of  property  acquired  thereby,  116. 

Offences, — See  Crimes. 

Offices,  corrupt  purchasing  of,  324.  Bribery  in,  how  punished, 
324,  350. 

Officers  of  the  court. — See  Marshal.  Officers  of  the  army,  deduc- 
tion from  pay  of,  432. 

Opposition  of  execution.— See  Execution.  On  petition.— See  Ap- 
pointment. 

Order,  bills  payable  to,  671.  Bills  of  exchange  must  be  made 
payable  to,  677.~See  also  Mandate  and  Interlocutory  Order. 
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Ordering  the  execution  of  a  crime.— See  Crimes. 

Ordinarj/  criminal  process,  its  defects  and  disadvantages,  534.    When 

it  has  place,  539.    Assistance  of  minors  and  married  women  in» 

540.    What  form  to  observe  therein,  ib. 
Orphan  chamber,  when  excluded,  100. 
Otcm^r^  (joint)  of  vesseb,  nature  of  their  partnership,  616.     When 

one  of  them  acts  as  book-keeper  or  manager  of  the  concern,  ib 

Special  rights  in  this  matter,  617.     Rights  between  the  owner 

and  master,  618. 

P. 

Pardonf  an  act  of  grace  by  the  sovereign,  369. 

Parents  J  their  consent  to  the  marriage  of  their  children,  80.  Power 
over  their  children,  92.    When  it  ends,  94. 

Parricide,  when  committed,  335.     How  punished,  247, 337. 

Partnership^  what  it  is,  570.  Its  requisites,  571.  Profit  and  loss, 
ib.  Different  kinds  and  conditions  of,  573.  Of  all  goods,  ib.  Of 
general  profit,  574.  Particular  kinds  of,  575.  Rights  and  obli- 
gations of  partners,  576.  How  partnership  ends,  579.  Settlement 
and  division  of  the  joint  property  between  the  parties,  ib. 

Passengers,  rights  between  them  and  the  master  of  the  vessel,  624. 

Payee  of  a  bill  of  exchange.— See  Remittent. 

Payment^hy  mistake,  247.  Requisites  of,  264.  Effecte  of,  266. 
To  what  account  to  be  placed,  267.  In  ready  money,  or  by  order 
at  time,  567.  In  cash,  ib.  Per  banco  or  assignment  of  stock,  ib. 
By  bill  of  of  exchange,  ib.  By  cashiers*  acquittances  or  receipts,  ib. 
By  Rescontre  or  set-ofiT,  ib.    Into  court.^See  Consignation. 

Paton,  176. 

Penal  mandament^See  Mandament 

Penalty,  when  added  to  an  obligation,  206. 

PerduelUanis,  crime  of.— See  Crimen. 

Perjury,  when  committed,  314.    How  punished,  ib. 

Petition.^See  Request  Civiel. 

Pilotage,  596.  Court  of  arbitrators  for,  601.  To  what  court  to 
appeal  from  their  award,  ib. 

Pilots  must  be  taken  by  the  master,  596.  Their  qualifications,  obli- 
gations, and  dues,  597. 

Pleading  in  roll  causes,  470.    What  causes  to  be  pleaded,  471. 
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Proeeedingt^  summary.  —See  Summary  Causes.  In  the  cause  up  to 
hearing,  place  where  taken.    See  Roll. 

Proces  verbal  of  informations,  on  which  to  examine  witnesses,  478. 
Ordinary  in  criminal  cases.  -See  Ordinary  Process.  Extraordi- 
nary in. — See  Extraordinary  Process. 

Proclamatiom  of  marriage,  82. 

Procureurs,  admission  and  office,  397.  Citation  to  appoint  one  in 
the  cause,  428. 

Pro  Deo,  permission  to  sue.  What  is  necessary  to  entitle  the  party 
to  this  favour,  399. 

Promise,  or  engagement  of  marriage.— See  Marriage. 

Pronunciation  of  sentence,  483, 

Proof  of  transactions  in  general,  254.  By  instruments  in  writing,  255. 
By  witnesses,  258,  363.  By  admission  of  party,  261.  By  pre- 
sumption, ib.  By  sentence  or  judgment,  262.  By  Oath,  ib.  In 
criminal  cases,  360.  By  the  existence  of  a  Corpus  Delicti^  ib. 
By  confession  of  the  party  accused,  362.  By  indicia,  366.  Ju. 
dicial,  255.  Notarial,  ib.  Private,  257.  By  copies,  258. — See 
also  Witnesses. 

Property,  right  of,  in  what  it  consists,  115.  How  acquired,  116. 
Actions  on  account  thereof,  121 .    How  lost,  ib. 

Protest  of  bills  of  exchange,  what  it  should  contain,  692.  Conse- 
quences of  neglect  of,  ib.    Supra. — See  Supra  Protest. 

Provisie,  an  interlocutory  decree,  putting  the  plaintiff  into  pot- 
session,  or  condemning  the  defendant  to  pay  the  sum  sued  for 
provisionally  and  under  security,  419.  Pleading,  form  of,  on  this 
application,  ib.  In  case  of  maintenue,  446,  In  case  of  com- 
plainte,  448.    In  case  of  Spolie,  449. 

Provisional  Payment,  its  requisites,  407.  In  cases  of  debt  on  bilk  of 
exchange,  694. 

Public  Violence,  how  committed.  319.  How  punished,  320. — See 
also  Riot. 

Punishment,  its  object,  296.  Difierent  species  of,  ib.  Corporal, 
yet  in  use,  297.  Degrees  of,  298.  Rules  in  limiting  of,  301. 
According  to  what  laws  to  limit,  304.  Discretionary,  305.  Rea- 
sons for  mitigation  of,  307.  Of  blasphemy,  313.  Of  perjury,  314. 
Of  high  treason,  316.  Of  treason,  ib.  Of  coining,  31".  Of 
riot,  318.  Of  public  violence,  319.}  Of  allowing  prisoners  to 
escape,  320.     Of  arson,  322.     Of  extortion,  323.    Of  bribery  in 
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Rilirf^  tovereigii  or  equitable,  annuls  the  obligation,  275.  For  what 
reasons  to  be  granted,  276, 467.  Against  the  lapsa  fatalia,  or  ex- 
piration of  the  time  limited  for  prosecuting  or  entering  an  appeal, 
464.  Who  grants  it,  466.  Difference  between  a  mandament  of 
relief  and  request  civiel,  467.  Judicial,  afforded  bj  the  cooit 
against  delays  or  errors  in  pleading,  467.  How  to  proceed 
therein,  468. 

Rgiighn^  its  influence  on  the  state  of  men  in  society,  67.  Offences, 
relating  thereto,  312. 

Remainder.'^ee  Fidei  Commissum. 

Remiitumf  a  species  of  grace  on  the  part  of  the  sovereign,  369.  Of 
debt,  species  o(  and  effects,  269.  Eflect  of,  in  debt  by  bill  <^  ex- 
change, 695. 

Remittent,  or  giver  of  value  for  a  bill  of  exchange,  676.  And  obli- 
gations of,  685. 

Renovation,  second  summons  by  the  marshal  to  satisfy  the  judgment 
in  execution,  484. 

Rent.— See  Quit  Rent 

Replique  of  the  plaintiff,  419. 

Reporting  indge,  in  the  cause  on  which  the  court  is  to  decide.  His 
office,  480.  Report  money,  or  fees  payable  to  him  in  respect 
thereof  charged  by  the  court,  483. 

Request f  or  petition  for  a  mandament  of  the  court  of  justice,  401. 

Request  Civiei,  what  it  is,  and  wherein  it  differs  from  a  mandament 
of  relief,  468.— See  also  Relief. 

Requests,  preliminary,  what  they  are,  411. 

Requisitorialleiien,  nature  of,  404.    In  case  of  anest,  434. 

Respyt,  a  species  of  sovereign  relief,  granted  by  the  court  after 
hearing  of  the  creditors  as  to  the  time  of  payment,  464.  How  to 
proceed  therem,  465.  Respyt  days,  days  of  grace  given  for  the 
payment  of  a  bill  of  exchange,  690. 

Restahlissement,  a  possessory  remedy  in  the  matter  of  Complainte, 
448. 

Resiorno^  what  it  is,  653. 

Revenue^  public,  peculiar  courts  for,  390. 

Reversion,^See  Fidei  Commissum. 

Revision,  what  it  is,  and  how  to  proceed  therein,  458.  In  criminal 
cases,  546.— See  also  Appeal. 
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Set'Off^-^ee  Compensation. 

Settiementf  marriage. — See  Ck>ntract  Antenuptial. 

Serviiudestiheii  nature,  167.  Rural,  ib.  Urban,  168.  Right  of» 
how  acquired  and  lost,  ib.    Personal,  170. 

Ship  Brokers, — See  Brokers. 

Ship^s  Company, — See  Mariners. 

Ship  Oumeri,^&e&  Owners. 

ShipSf  difierent  sorts  of,  603.  Of  war,  rights  with  respect  thereto, 
604.  Rights  with  respect  to  merchant  and  other  ships,  606. 
Mortgage  of  by  byl  bonds,  609.  Mortgage  of  by  bottomry  bonds, 
610.  Sufiering  damage,  how  average  is  to  be  borne,  631.  Getting 
foul  of,  or  running  down  each  other,  640. 

Shipwreck^  laws  in  cases  of,  599. 

Sights  bills  payable  at,  and  some  days  after,  675. 

Skipper,'~See  Master. 

Slavery  does  not  exist  in  Holland,  66 

Small  Causes,    See  Summary  Causes. 

Society,    .See  Partoership. 

SoUdum^  Obligation  tn,  205.— See  also  Obligation  and  Sureties. 

SommaiioHf  the  first  summons  of  the  deftndant  by  the  marahal  to 
satisfy  the  judgment  in  execution,  484. 

Specification  of  criminal  charge.— See  Expressie. 

Spoliation,  writ  of,  a  possessory  remedy  at  law  in  case  of  forcible 
entry  and  possession,  186.    Manner  of  proceeding  thereon,  449. 

Staple  Right,  what  it  is,  special  privileges  in  respect  thereof,  in 
favour  of  the  City  of  Dordrecht,  589.— See  also  Navigation. 

State,  crimes  against,  315. 

Statutes,  their  binding  power,  58. 

Submisiion,  what  it  is,  and  when  applicable,  369. 

Substitution,  what  it  is,  133.  Different  kinds  of,  134.— See  abo 
Fidei  Commissum. 

Succession  to  an  inheritance,  stipulations  made  relating  thereto  by 
antenuptial  contract,  77.  How  many  kinds  of,  123.  What 
actions  arise  in  respect  of,  124.  By  last  will,  125,  153.  Ah 
intestato,  157, 164.  Aasdomsch,  law  in  respect  of,  ib.  Schepen- 
domsch  law,  ib.  South  and  North  Holland  ditto,  158.  Between 
man  and  wife,  164.  Of  bastards,  165.  Escheatt  to  the  crown  on 
failure  of,  ib. 

Suggestion,  what  it  is,  and  petition  of,  528. ..  ir,j.:  ..^ 
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U. 

Undertaking  the  Affairs  of  another  without  his  knowledge,  a  species 

of  quasi  contract,  246. 
Universiti/  of  Leyden,  tribunal  of,  393. 
Ute,  or  Usufruct,  in  what  it  consists,  170. — See  also  Fidei  Commii- 

sum  and  Usufruct. 
Usance  in  bills  of  exchange.-»See  Uso. 
Uso,  what  it  signifies  in  bills  of  exchange,  676. 
Usufruct f  laws  relating  thereto,  170. 
Usurers^  how  punished,  352. 

V. 

Falue,  whether  to  be  expressed,  and  how,  in  a  bill  of  exchange,  674' 

Venia  agendi,  93, 397.    JBtatis,  95. 

Venture,  by  sailors  of  small  articles  of  merchandize  on  their  own 

account,  in  disuse,  627. 
Verbal  Accord,  402. 
Vertigting,  or  Verweezing,  a  judicial  act  to  inventorizA  and  secure 

the  property  of  the  children  by  the  first  marriage  on  a  second 

marriage  by  the  surviving  parent,  103. 

W. 

H^<ir</.— -See  Guardian. 

Warrant. — See  Citation,  Summons,  Decree,  and  £dict.  Of  attorney 
to  confess  judgment.— -See  Condemnation  willing. 

Warranty^  of  goods  sold,  235.    How  to  proceed  thereon,  427. 

fTiV/j.— See  Testament. 

Witnesses,  who  are  prohibited  from  being,  259.  Who  may  excuse 
themselves  from  being,  ib.  Objections  to,  260.  Their  evidence 
in  criminal  cases,  363.  Form  or  mode  of  hearing  and  examining, 
473. 

Women,  when  capable  of  consenting  to  marriage,  71,  78, 79.  Not 
capableofbeiog  witnesses  to  a  will,  125.  Capable  of  making  a 
will  without  assistance,  128.  May  act  as  executrix,  148.  Mar- 
ried, their  obligations  as  sureties,  209.    Donation  by,  214. 

Wounds,  mortal,  326.    Not  mortal,  339. — See  also  Homicide. 

Wrecks,  property  in,  to  whom  it  belongs,  1 18.  Laws  with  respect 
to,  599.    Plundering  of,  a  serious  crime,  601. 
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NOTES  BY  TRANSLATOR. 


A. 

Averanius^  his  merit  as  a  commeQtator,  14. 
Arrest  oQ  Mesne  Process— Difference  between  the  law  of  En^and 
and  Holland  in  this  respect,  493. 

B. 

Bankrupt,  query  as  to  operation  of  Act  3.  G^.  IV,  c  81,  in  the 

ceded  Dutch  Colonies,  149. 
Biils  of  Exchange  not  to  be  anticipated  without  consent  of  the  holder, 

202d — ^Payment  may  be  anticipated  in  favour  of  liberty,  266. 

C. 

Civil  Law — See  Law. 

Community  of  goods,  103. 

Court  of  Holland,  its  functions,  151. 

Covenants^  usual,  explained,  193. 

CaseSf  English,   noticed.  Burrows  v.  Jemimo,  245.     Duchess  of 

Kingston,  426. 
Crimes,  how  distinguished  in  the  Roman  law,  282.    Qualified  esfda- 

nation  of,  342. 
Criminal  cases,  mode  of  proceeding  in,  by  the  Romans,  505. 
Chancery,  doctrine  of  English  court  of,  of  agere  in  personam,  431.— 

See  also  468. 
Clausula  Salutaris  in  criminal  cases  explained,  532. 

E. 

Evidence,  subtle  distinctions  in,  by  the  Roman  law,  366. 
Extraordinary  process,  or  examination  of  prisoners  on  interroga- 
tories, 522. 
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P. 


Fofg^9  difieienoe  of  ponishmeDt  of,  in  Eogliih  and  Dutch  Uw, 
348.— See  alio  352. 


JSfetr,  meaning  of,  in  the  Dutch  law,  108.    Entrance  of»  on  inherit* 

ance^  effect  of,  150.— See  also  149. 
Hand4atting  explained,  538. 

I. 

Inhmtanett  law  of,  at  Demerara,  158. 
Inierrogatariett  eiamination  of  priaoner  on,  532, 533. 

J, 

Jmi^e^  dutj  a(  to  citmiiio  mdence  to  the  innocence  of  tha  pri- 
loner,  528. 


Lo^e,  use  of,  to  a  lawyer,  6. 

Lawf  civil,  adopted  by  English  courts  of  equity,  8.  Knowledge  of, 
necessary  in  cases  of  manumission,  10.  IntematioDa],  use  of 
study  of,  15.  Written,  or  Jus  ScHptumf  explanation  o(  58.  In- 
terpretatioQ  of,  60. 


M. 

Mortgages,  how  passed  at  Demerara,    177.    Difference    between 

Dutch  and  English  mortgages,  180. 
Msmumission,  how  far  favoured  in  Roman  law,  266. 
Miserabiles  Personit^  who  thus  termed  in  the  Roman  law,  382. 
Marriage^  Jactitation  of,  426. 

P. 

Practice  of  courts,  work  on,  by  V.  der  Linden,  its  high  authority  in 

the  Dutch  ceded  colonies,  19. 
Prodigal,  curator  to,  97. 

PoUtoire  and  Potsessoire,  distinction  between,  389. 
Powers  of  attorney,  424. 
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Q. 
Q.  9.— This  abbreviatiOD  in  Dutch  law  proce«diDg^  explained,  485. 

R. 

Relief,  sovereign  or  equitable,  in  Dutch  law,  explained,  73.    See 

also,  275. 
RespoTua  Prudetatum  explained,  386. 

S. 

Specific  performance,  198. 

SiatuieSf  how  interpreted,  60.    English,  referred  to,  33  H.  8.  c.  23. 
13  G.  3.  c.  63,  43  6. 3.  c.  113.  §  6.  304. 

T. 
Torture,  abuses  in  application  of,  533. 


W. 
Wtlling  condemnation  explained,  198. 


^  .  .J 


THE   END. 
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